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No, 2286—18224 LB, . 


+A. MACKENZIE, Esg., 
Secretary to the Government of Bengal. 


‘To ° . 
Tus SECRETARY yo tHe BOARD or REVENUE. 


~ Dated DARJEELING, the 15th July 1880. 


E: I am directed to forward, for the consideration of the Board of Revenue; a 
47 of the Report of the Rent Law Commission, and accompanying papers, 

nding a Draft of œ Bill tó consolidate and amend the Law of Landlord 
X° Tenant within. the territories under the administration of the Liew- 
Yent-Governor of Bengal. Commissioners and District Officers. have also 
fa furnished with copies direct from this Office. I am to request that 
$i. Board will first invite the attention of those officers to the points in the 
hort and Bill which seem to the Board to call for particular consideration and 
wisussion, and then, after digesting and analysing their replies, submit to 
avernment a comprehensive review of the whole subject. This review should 
bch Government not later than the end of November. ` : 
$. 2. The following are some of the questions raised by the Draft Bill, which 
{+ Liewtenant-Governor would wish to have generally and carefully considered, 
i; hopes that the Board will impress ppon officers in the interior the import- 
ine of ascertaining the views of all classes of persons interested in land upon - 
fse and all other changes of moment suggested by the Commission :— - 


g 
! i CHAPTER I. , 
+ 8. The provisions of the Bill for defining more precisely the distinction 
tween tenure-holders or under-tenure-holders and ryots are new, and call for 
tailed triticiem. The Board are well aware of the difficulties surrounding 
iia question, and of the manner in which. it constantly comes up in settle- 
‘ants, especially.in the eastern districts and the Sunderbuns. The Commission 
we discussed it very fully in paragraphs 13 to 23 and 36 of their Report; and 

section 11 of the Bill have put forward an arbitrary rule for the determina-. 
m of such status, based on the quantity of land included in a single holding 
‘letting. This provision has to be read with those of- sections '9, 10, and‘/12, 
ying down the limits of enhancement in the case of tenures and under-tenures. — 
8 probable effect upon the ‘position of persons holding what are now usually ` 
assed as large ryatty jotes, in districts like Rungpore and Noakholly, should 
3 carefully analysed and tested by concrete examples. ~ 3 : 

4. The effect of the.limitations placed in the Bill on the enhancement ðf 
16 got of tenures and under-tenures generally should also be fully investi- 
ated, 
CHAPTERS JIT ann IV. 


5. A distinction is drawn in these Chapters between ryots who have held 
ind for twelve years and ryots who have held for three or more, but less: than. 
‘welve years. The former are declared to have rights of occupancy, as, under 
he existing law, their holdings, and theirs only, are subject to all the legal 
acidents of the occupancy tenure as defined in the Bill ; their rents are regulat- 
d by the detailed rules of enhancement laid down in Chapter ITI; and to 
hem only applies the elaborate enhancement procedure set forth in Chapter 
ÇV. The ryots of Chapter IV are not deemed to have rights of occupancy, but 

à 
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they are evidently deemed to be something more than mere tenants-at-will. 
Their landlord may demand from them any rent he pleases; but if they are 
forced thereby to relinquish their lands, he must give them one year’s enhanced 
rent as compensation for disturbance, besides the value of their improvements. 
On referring to Chapter XV, the Lieutenant-Governor finds that the scheme-éf 
enhancement devised by the Commission amounts practically, and in its essence, 
toa proposal to re-establish a system of authoritative local rent! rates as 
the equivalent, in fact, of the old pergunnab rates, and to place the{ determin. 
ation of these in the hands of the Revenue authorities. But if an authoritative 
local rates system is established in the manner proposed, the wording of the 
Regulations would lead to the conclusion that it should apply generally to all 
non-privileged cultivators within the tract affected by it. Ryots who have 
held over three, but less than twelve, years are, in fact, settled cultivators, who 
are fast developing into the statutory occupancy ryots. On their attaining 
the statutory tenure, their rents should equitably be regulated by the 
Collector’s Table of Rates, and in any future enhancement proceedings they 
would be treated in the same way as other occupancy ryots. It certainly 
seems anomalous that they should be liable to pay higher rates meantime, and 
be able to claim compensation for what they choose to cansider excessive 
demand—a right which is not allowed to the occupancy ryot himself. At 
present, as the Lieutenant-Governor gathers from the reports on Sir Richard 
Temple’s enhancement proposals, the village rent rates for ordinary occupancy and 
non-oceupancy ryots are the same in most districts; and the Collector's Table of 
Rates would probably be gladly accepted as a satisfactory settlement of the 
yates for all classes of resident cultivators. If so, it would certainly seem to 
be simpler to omit Chapter IV of the Bill, and declare that the right of 
occupancy, involving the obligation of paying rent according to the Collector's 
Table of Rates, should attach to all ryots holding land for three years or more. 
It might be necessary to make exceptions to meet the case of cultivators of chur 
lands and the like; but the Lieutenant-Governor would wish to know what 
practical objections there are to the course now suggested. Primd facie, it 
would tend to simplify considerably the classification of the agricultural com- 
-munity, and the relations of landlords and tenants. __ 

6. In section 19, explanation 3 (a), it is proposed to confer the right of 
occupancy on the sub-tenants of makuraridars and istimrardars. I am to ask 
if there is any good reason why this should not be done.: 

7. In clause (c) of the*same explanation it is explicitly declared that the 
sub-tenant of an occupancy ryot, holding otherwise than for a term, or year 
by year, has himself a right of occupancy; and by clause (c) of section 23 
the rent of the holder of such a sub-occupancy right is limited to a rate slightly 
higher than that of the occupancy ryot. This sub-occupancy right is said to 
be contemplated by the existing law, but the Lieutenant-Governor doubts 
whether such a tenure exists in practice. Yt ‘would, perhaps, be simpler to 
treat the tenants of oceupancy ryots as mere tenants-at-will, which is all that 
they usually are. 

8. Under explanation 4, clause (2) of the same section, a landlord is, under 
certain circumstances, allowed to prevent the acquisition of the occupancy 
right by exacting a written contract to that effect from an in-coming tenant. 
‘If it is desirable, on -grounds of public policy, as the Lieutenant-Governor 
considers it is, to make the occupancy right general and valuable, it is ‘a ques- 
‘tion how far contract should be .allowed to interfere. The proposals of the 
Commission under this head should be carefuly considered. They may, per- 
haps, be deemed to suggest a reasonable compromise between the two extreme 
views that may be held on this subject. 

9. Section 20 sets out the legal incidents of the occupancy tenure. The 
-propriety of making it transferable by private sale and gift is recognised by the 
Commission, and the Lieutenant-Governor believes, under the circumstances of 
Bengal, rightly recognised. Attention in invited to the limitations placed on 
the general right of transfer: the tenure is not to be saleable in execution of 
any decree.other than a decree for ifs own arrears of rent, and it may not be 
mortgaged. The grounds of these restrictions are given in paragraph 32 of the 
Commission’s Report. Their validity should be investigated and their proba- 
ble effect discussed. 


_€3 4 


10. By clause (2) ejectment for arrears is done away with, but ejectment 
is allowed for breach of eazy stipulation in respect of which the landlord and 
tenant may have contracted in writing that ejectment should be the penalty 
for breach thereof. This clause assumes that the ryot is in an independent 
condition when contracting. The Lieutenant-Governor shares the doubts as to 
the propriety of this provision, referred to in paragraph 34 of the Commission's 
‘Report. 

Pa The provisions of section 21, regarding rent in kind, should receive 
attention. . i 

12. The substantive provisions of sections 22 and 23 regarding enhance- 
ment are very important, and should be carefully considered with reference to 
the remarks of the Commission in paragraphs 46 to 62 of their Report. The pro- 
posal to take one-fourth of the average annual value of the gross produce as the 
maximum limit or ultimate test of the equity of the occupancy ryot’s rent will 
probably meet with general acceptance. The. Commission do not, it will be seen, 
propose to take a share of the gross produce as the ordinary standard of rent, 
but leave enhancement to be made upon the grounds recognised by the present 
law as now more clearly defined and explained. : 


CHAPTER VI. 


13. The provisions of this Chapter, bearing on theuse of land for building 
purposes, are novel, and will no doubt meet with adequate criticism (see para- 
praphs 108 to 113 of the Commission’s Report). It will probably be deemed 
desirable to settle this question once for all. The question of what percentage 
on the raarket value is a fair rent for building land should be carefully looked 
into. Possibly it should be settled from time to time, for each district or part 
of a district, by the Collector’s Table of Rates, if it is decided eventually to 
have this prepared authoritatively for particular tracts, irrespective of in- 
dividual applications for enhancement. 


CHAPTER VII. 


14. The provisions of the Chapter on Merger are explained in paragraphs 
114 and 115 of the Report. They are designed to remove difficulties that not 
unfrequently crop up under the system of sub-infeudation so common in 
Bengal. : 


Cuapter VIII. 6 


15. The Board will doubtless give due consideration to the sections bearing 
on the registration of the transfers of tenures, under-tenures, and occupancy 
. holdings (paragraphs 116 to 12} of the Report). 


CHAPTER IX. 


16. Much of the matter of this Chapter has been already digcussed very 
fully, and practically settled. The sections calling specially for criticism are 
those relating to the deposit of rent, the apportionment of rent, and the 
hypothecation of all tenures and holdings for the rent thereof (paragraphs 125 
to 133 of the Report). : i : 


CHAPTER X., 


17. The Chapter on co-parceners is explained in paragraphs 134 to 137 of 
the Report, and should receive careful attention. ` 


CHAPTER XI. 


18. The sections in this Chapter, which most call for notice, are perhaps 
section 77 regarding tenants’ improvements and. the ryots’ right to trees, and 
section 80 providing for the disposal of the crop on the ground in cases of 
ejectment. The effect of these sections upon existing locat customs should be 
investigated. Clause (9) of section 79, read with No. 16 of the third Schedule 
attached to the Bill, compels an auction-purchaser to elect to avoid subordinate 
tenancies within one year of his purchase. This seems to be a useful provi- 
sion. ‘ 


(4) 
Caaprer XII. 


19. This is a special Chapter for Behar. . The Lieutenant-Governor trusts 
that it will be carefully studied by all officers in that Province with reference 
to paragraphs 146 to 156 of the Report. It might also be usefully considered 
by Bengal officers whether some of the sections, such, for instance, as 84 and 
85, might not be made general in their application. 


CHAPTER XV. 


20. This Chapter provides an elaborate procedure for enhancing the rents 

of occupancy ryots and tenure-holders. Its provisions are explained at length 
in paragraphs 63 to 97 of the Report. The Lieutenant-Governor, as at present 
advised, is very much disposed to concur in the view taken by Mr. Dampier 
in bis remarks appended to the Bill. It might even be sufficient to provide that 
the Revenue authorities, or specially selected officers working in. conjunction 
with the district officers, should from time to time settle authoritative tables 
of rates for all districts or parts of districts, the rest being left to the civil 
courts, except, perhaps, in the cases described in section 112, e¢ seg. The 
Lieutenant-Governor will not, however, attempt to prejudge the question, but 
desires that the fullest criticism may be applied to this portion of the Bill, and 
that the Board will submit eventually their matured conclusions as to accepting 
or modifying the proposals of the Commission. ; 


CHAPTER XVIIL 


21. In this Chapter is set forth the procedure devised by the Commission 
for the trial of ordinary rent-suits. They are of opinion that it is impossible to 
go further in the direction of summary trial without risk of injustice to one or 
other of the partiés concerned ; and certainly all the modes of summary pro- 
cedure hitherto suggested have been open to grave objections upon that score. 
Judicial officers are in the best position to judge of the value of the procedure 
now suggested, and the Lieutenant-Governor hopes to receive a full expression 
of their views, and of those of the Hon’ble Judges of the High Court, on this 
Chapter. It will be well, however, that the Revenue authorities should also 
examine this part of the Bill, and make any remarks that occur to them in 
connection with it, after Qis the detailed explanations of its tenor, 
contained in paragraphs 174 to 189 of the Commission’s Report. 

22. The schedule of limitation is explained in paragraphs 159 to 162 of 
the Report, and should not be overlooked. 


‘No. 2286319223 L. R., dated Darjeeling, ‘the 15th July 1880. 


From—A. Macxznzin, ESQ., Secretary to the Government of Bengal: 
To—The Registrar of the High Court, Calcutta. 


I am directed to forward, for the use of the Court, 12 copies of the 
Report of the Rént. Law Commission, and of the connected papers, and to say 
that the Lieutenant-Governor would be glad if the Hon’ble Judges would, in 
consideration of the great importance of the subject, not only consent to favour 
the Government with their own views upon the whole subject, but permit the 
Reports of subordinate judicial officers to be forwarded through the Court, and 
submitted to its criticism. : af 

2. Copies of the Report and papers have been sent from this Office direct 
to all District Judges, and the papers have also been published in the Gazette, 

- so that all judicial officers are in a position to consider the matter, if the Court 
were willing to order them to report thereon to it instead of to Government. 

3. Iam to forward, for the information of the Hon’ble Judges, a copy of 
a letter addressed to the Board of Revenue, showing the points upon which 
the Lieutenant-Governor specially desires to learn-the views of district and 
divisional officers aud of the Board. 


THE REPORT 


OF 


THE RENT LAW COMMISSION. 


We, the Commissioners appointed to consider the question of amending 
the Rent Law of the Lower Provinces of Bengal, have the honor to make the 
following Report :— l 
§ 1. By the orders of the Government conveyed to-us on our appointment Twofola 
we wore instructed (1) to prepare a careful Analysis and Digest of the existing given to tho 
Rent Law, as contained in the Actsand Regulations concerned with this subject zeelon 
and in the decisions of the Courts since the passing of Act X. of 1859; and (2), 
after considering the suggestions for amendment that have been put forward of 
late years, to endeavour to prepare a Draft Bill embodying such additions to the 
substantive law, and such improvements in the law of Procedure, as might be 
found advisable. Be des 4 
§ 2. The Digest was first compiled by our colleague, Mr. Field, and was Digest 
submitted on the 19th August last with our Secretary’s letter No. 14 of that Sugust inst: 
date, 
§ 3. The Draft Bill has now been prepared and is submitted: with this 8cope ofthe 
Report. In the Digest was collected the whole of the Statute law and the Case 
law connected with the subject of Landlord and Tenant in the Lower Provinces 
of Bengal, ‘that is, the whole of the law in its existing state. In making 
this compilation it was thought desirable to take in as wide a field as possible, 
and to include everything concerned less or more with the subject in hand. 
Any question as to whether a particular fragment of the law should find a place 
in the work was decided in favour of admissibility, if only its relevancy were at- 
all apparent. Scantiness of materials might have involved the oversight of 
something of importance, while from a superabundance it was easy to select all 
that might well be incorporated in a consolidating enactment. This branch of 
the law, like many others, is more or less connected with some of the remaining 
branches, and it is not always easy to decide where the exact line of demarca- 
tion should be placed. In settling this question for the purposes of the Draft 
Bill, it seemed’ to us advisable to omit all matter contained in special or local 
enactments, not because any such matter contained in the Digest has not a 
sufficiently clear connection with the Law of Landlord and Tenant, but because 
it appeared to us to have a-still more intimate connection with the context in portionsof 
which it is at present to be found. In accordance with this view the following lew omittea 
portions of law, though included in the Digest, are omitted from the Draft Brat Bini 
Bill -— $ ` $ contained in 
_I.—The special procedure for the realization of rents in estates under CE 
` the managen®nt of the Court of Wards or of the Revenue’ 
Authorities. i 
II.—The special procedure for the realization of rents in estates be- 
longing to Government. 
Tr ethe ew concerned with Ghatwals and Ghatwali and other service 
nures. 
IV.—The details of the law relating to the avoidance of tenancies by a 
‘Sale for Arrears of Government Revenue. 
V.—The Fearn of a Partition of a revenue-paying estate upon tenancies 
therein. ; 
The law as to the resumption and assessment of lakhiraj lands by proprietors - 
(see Articles 75 and 83 of the Digest) has also been omitted, as this subject has 
now ceased to have any special connection with the Law of Landlord and 
Tenant, and suits brought to resume and assess lands alleged to be held under 
invalid grants fall within the category of civil suits (see Act VII. (B.C.) of 1862). 
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they are evidently deemed to be something more than mere tenants-at-will. 
Their landlord may demand from them any rent he pleases; but if they are 
forced thereby to relinquish their lands, he must give them one year’s enhanced 
rent as compensation for disturbance, besides the value of their improvements 
On referring to Chapter XV, the Lieutenant-Governor finds that the schermgr: ` 
enhancement devised by the Commission amounts practically, and in if ° 
toa proposal to re-establish a system of authoritative local rent 

the equivalent, in fact, of the old pergunnah rates, and to place the . 
ation of these in the bands of the Revenus authorities. But if an au 

local rates system is established in the manner proposed, the wording of th. 
Regulations would lead to the conclusion that it should apply generally to ali 
non-privileged’ cultivators within the tract affected by it. Ryots who have 
held over three, but less than twelve, years are, in fact, settled cultivators, who 
are fast developing into the statutory occupancy ryots. On their attaining 
the statutory tenure, their rents should equitably be regulated by the 
Collector’s Table of Rates, and in any future enhancement proceedings they 
would be treated in ‘the same way as other occupancy ryots. It certainly 
seems anomalous that they should be liable to pay higher rates meantime, and 
be able to claim compensation for what they choose to consider excessive 
demand—a right which is not allowed to the occupancy ryot himself. At 
present, as the Lieutenant-Governor gathers from the reports on Sir Richard 
Temple’s enhancement proposals, the village rent rates for ordinary oceupancy and 
non-occupancy ryots are the same in most districts; and the Collector’s Table of 
Rates would probably be gladly accepted as a satisfactory settlement of the 
rates for all classes of resident cultivators. If so, it would certainly seem to 
be simpler to omit Chapter 1V of the Bill, and declare that the right of 
occupancy, involving the obligation of paying rent according to the Collector's 
Table of Rates, should attach to all ryots holding land for three years or more. 
It might be necessary to make exceptions to meet the case of cultivators of chur 
dJands and the like; but the Lieutenant-Governor would wish to know what 
practical objections there are to the course now suggested. Primd facie, it 
would tend to simplify considerably the classification of the agricultural com- 
-munity, and the relations of landlords and tenants. 

6. In section 19, explanation 3 (a), it is proposed to confer the right of. 
occupancy on the sub-tenants of makuraridars and istimrardare. I am to ask: 
if there is any good reason why this should not be done. 

7. In clause (c) of the*same explanation it is explicitly declared that the 
sub-tenant of an occupancy ryot, holding otherwise than for a term, or year 
by year, has himself a right of oceupancy; and by clause (c) of section 23 
the rent of the holder of such a sub-occupancy right is limited to a rate slightly 
higher than that of the occupancy ryot. This sub-occupancy right is said 10 
be contemplated by the existing law, but the Lieutenant-Governor doubts 
whether such a tenure exists in practice. Yt would, perhaps, be simpler to 
treat the tenants of occupancy ryots as mere tenants-at-will, which is all thut 
they usually are. 

8. Under explanation 4, clause (2) of the same section, a landlord is, under 
certain circumstances, allowed to prevent the acquisition of the occupancy 
right by exacting a written contract to that effect from an in-coming tenant. 
‘If it is desirable, on -grounds of public policy, as the Lieutenant-Governor 
considers it is, to make the occupancy right general and valuable, it is ‘a ques 
tion how far contract should be -allowed to interfere. The proposals of the 
Commission under this head should be carefuly considered. They may, per- 
haps, be deemed to suggest a reasonable compromise between the two extreme 
views that may be held on this subject. 

9. Section 20 sets out the legal incidents of the occupancy tenure. The 
-propriety of making it transferable by private sale and gift is recognised by the 
Commission, and the Lieutenant-Governor believes, under the circumstances of 
Bengal, rightly recognised. Attention in invited to the limitations placed on 
the general right of transfer: the tenure is not to be saleable in execution of 
any decree.other than a decree for its own arrears of rent, and it may not be 
mortgaged. The grounds of these restrictions are given in paragraph 32 of the 
Commission’s Report. Their validity should be investigated and their proba- 
ble effect discussed. ; 


€83) 

10. By clause (e) ejectment for arrears is done away with, but ejectment 
is allowed for breach of any stipulation in respect of which the landlord and 
tenant may have contracted in writing that ejectment should be the penalty 
for breach thereof. This clause assumes that the ryot is in an independent 
condition when contracting. The Lieutenant-Governor shares the doubts as to 
the propriety of this provision, referred to in paragraph 34 of the Commission’s 
Report. . 

11. The provisions of section 21, regarding rent in kind, should receive 
attention. . 

12. The substantive provisions of sections 22 and 23 regarding enhance- 
ment are vea important, and should be carefully considered with reference to 
the remarks of the Commission in paragraphs 46 to 62 of their Report. The pro- 
posal to take one-fourth of the average annual value of the gross produce as the 
maximum limit or ultimate test of the equity of the occupancy ryot’s rent will 
probably meet with general acceptance. The Commission do not, it will be seen, 
propose to take a share of the gross produce as the ordinary sfandard of rent, 
but leave enhancement to be made upon the grounds recognised by the present 
law as now more clearly defined and explained. 7 


CHAPTER VI. 


13. The provisions of this Chapter, bearing on theuse of land for building 
purposes, are novel, and will no doubt meet with adequate criticism (see para- 
praphs 108 to 113 of the Commission’s Report). It will probably be deemed 
desirable to settle this question once for all. The question of what percentage 
on the raarket value is a fair rent for building land should be carefully looked 
into. Possibly it should be settled from time to time, for each district or part 
of a district, by the Collector’s Table of Rates, if it is decided eventually to 
have this prepared authoritatively for particular tracts, irrespective of in- 
dividual applications for enhancement. f 


CHAPTER VIL. 


14. The provisions of the Chapter on Merger are explained in paragraphs 
114 and 115 of the Report. They are designed to remove difficulties that not 
unfrequently crop up under the system of sub-infeudation so common in 
Bengal. 7 


Cnarrer VIII. e 


15. The Board will doubtless give due consideration to the sections bearing 
on the registration of the transfers of tenures, under-tenures, and occupancy 
. holdings (paragraphs 116 to 12 of the Report). 


„CHAPTER IX. 


16. Much of the matter of this Chapter has been already discussed very 
fully, and practically settled. The sections calling specially for criticism are 
those relating to the deposit of rent, the apportionment of rent, and the 
hypothecation of all tenures and holdings for the rent thereof (paragraphs 125 
to 133 of the Report). . 


CHAPTER X. 


17. The Chapter on co-parceners is explained in paragraphs 134 to 137 of 
the Report, and should receive careful attention. 


CHAPTER XI. 


18. The sections in this Chapter, which most call for notice, are perhaps 
section 77 regarding tenants’ improvements and. the ryots’ right to trees, and 
section 80 providing for the disposal of the crop on the ground in cases of 
ejectment. The eflect of these sections upon existing local customs should be 
investigated. Clause (9) of section 79, read with No. 16 of the third Schedule 
attached to the Bill, compels an auction-purchaser to elect to avoid subordinate 
tenancies within one year of his purchase. This seems to be a useful provi- 
sion. : 


(4) 
Cuaprer XII, 


19. This is a special Chapter for Behar. The Lieutenant-Governor trusts 
that it will be carefully studied by all officers in that Province with reference 
to paragraphs 146 to 156 of the Report. It might also be usefully considered 
by Bengal officers whether some of the sections, such, for instance, as 84 and 
85, might not be made general in their application. 


Caarter XV. 


20. This Chapter provides an elaborate procedure for enhancing the rents 
of occupancy ryots and tenure-holders. Its provisions are explained at length 
in paragraphs 63 to 97 of the Report. The Lieutenant-Governor, as at present 
advised, is very much disposed to concur in the view taken by Mr. Dampier 
in his remarks appended to the Bill. It might even be sufficient to provide that 
the Revenue authorities, or specially selected officers working in conjunction 
with the district officers, should from time to time settle authoritative tablea 
of rates for all districts or parts of districts, the rest being left to the civil 
courts, except, perhaps, in the cases described in section 112, ef seg. The 
Lieutenant-Governor will not, however, attempt to prejudge the question, but 
desires that the fullest criticism may be applied to this portion of the Bill, and 
that the Board will submit eventually their matured conclusions as to accepting 
or modifying the proposals of the Commission. ; 


Cuaprer XVIII. 


21. In this Chapter is set forth the procedure devised by the Commission 
for the trial of ordinary rent-suits. They are of opinion that it is impossible to 
go further in the direction of summary trial without risk of injustice to one or 
other of the parties concerned ; and certainly all the modes of summary pro- 
cedure hitherto suggested have been open to grave objections upon that score. 
Judicial officers are in the best position to judge of the value of the procedure 
now suggested, and the Lieutenant-Governor hopes to receive a full expression 
of their views, and of those of the Hon’ble Judges of the High Court, on this 
Chapter. It will be well, however, that the Revenue authorities should also 
examine this part of the Bill, and make any remarks that occur to them in 
connection with it, after @jdying the detailed explanations of its tenor, 
contained in paragraphs 174 to 189 of the Commission’s Report. ` 

22. The schedule of limitation is explained in paragraphs 159 to 162 of 
the Report, and should not be overlooked. 


' 


No. 2286}—1322} L. R., dated Darjeeling, the 15th July 1880. 


From—A, Macxenain, Esq., Secretary to the Government of Bengal: 
To—The Registrar of the High Court, Calcutta. 


I am directed to forward, for the use of the Court, 12 copies of the 
Report of the Rént Law Commission, and of the connected papers, and to say 
that the Lieutenant-Governor would be glad if the Hon’ble Judges would, in 
consideration of the great importance of the subject, not only consent to favour 
the Government with their own views upon the whole subject, but permit the 
Reports of subordinate judicial officers to be forwarded through the Court, and 
submitted to its criticism. - 

2. Copies of the Report and papers have been sent from this Office direct 
to all District Judges, and the papers have also been published in the Gazette, 

` so that all judicial officers are in a position to consider the matter, if the Court 
were willing to order them to report thereon to it instead of to Government. 

3. Iam to forward, for the information of the Hon’bie Judges, a copy of 
a letter addressed to the Board of Revenue, showing the points upon which 
the Lieutenant-Governor specially desires to learn+the views of district and 
divisional officers and of the Board. 


THE REPORT 


or 


THE RENT LAW COMMISSION. 


We, the Commissioners appointed to.consider the question of amending 
the Rent Law of the Lower Provinces of Bengal, have the honor to make the 
following Report :— 

§ 1. By the orders of the Government conveyed tous on our appointment Twofola 
we were instructed (1) to prepare a careful Analysis and Digest of the existing given fo the 
Rent Law, as contained in the Acts and Regulations concerned with this subject 
and in the decisions of the Courts since the passing of Act X. of 1859; and (2), 
after considering the suggestions for amendment that have been put forward of 
late years, to endeavour to prepare a Draft Bill embodying such additions to the 
substantive law, and such improvements in the law of Procedure, as might be 
found advisable. 

§ 2. The Digest was first compiled by our colleague, Mr. Field, and was Digest a 
submitted on the 19th August last with our Secretary’s letter No. 14 of that August tan” 
date. 

§ 3. The Draft Bill has now been prepared and is submitted with this Boope of tho 
Report. In the Digest was collected the whole of the Statute law and the Case 
law connected with the subject of Landlord and Tenant in the Lower Provinces 
of Bengal, ‘that is, the whole of the law in its existing state. In making 
this compilation it was thought desirable to take in as wide a field as possible, 
and to include everything concerned less or more with the subject in hand. 

Any question as to whether a particular fragment of the law should find a place 
in the work was decided in favour of admissibility, if only its relevancy were at 
all apparent. Scantiness of materials might have. involved the oversight of 
something of importance, while from a superabundance it was easy to select all 
that might well be incorporated in a consolidating enactment. This branch of 
the law, like many others, is more or less connected with some of the remaining 
branches, and it is not always easy to decide where the exact line of demarca- 
tion should be placed. In settling this question for the purposes of the Draft 
Bill, it seemed to us advisable to omit all matter contained in special or local 
enactments, not because any such matter contained in the Digest has not a 
sufficiently clear connection with the Law of Landlord and Tenant, but because 
it appeared to us to have astill more intimate connection with the context in portions ot 
which it is at present to be found. In accordance with this view the following sv omittea 
portions of law, though included in the Digest, are omitted from the Draft Brat Bit 
Vee contained in 
_I.—The special procedure for the realization of rents in estates under ini a 
the managen@nt of the Court of Wards or of the Revenue 
Authorities. ; 
II.—The special procedure for the realization of rents in estates be- 
. longing to Government. 
III.—The law concerned with Ghatwals and Ghatwali and other service 
tenures, 
IV.—The details of the law relating to the avoidance of tenancies by a 
‘Sale for Arrears of Government Revenue. 
bm eleet of a Partition of a revenue-paying estate upon tenancies 
erein. ` 

The law as to the resumption and assessment of lekhiraj lands by proprietors 
(see Articles 75 and 83 of the Digest) has also been omitted, as this subject has 
now ceased to have any special connection with the Law of Landlord and 
Tenant, and suits brought to resume and assess lands alleged to be held under 
invalid grants fall within the category of civil suits (see Act VII. (B.C.) of 1862). 


suobtion 


Distraint. 
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With these exceptions, and one more important exception about to be noticed, 
the Draft Bill contains the law embodied in the Digest with those amendments 
and alterations which we' feel justified in recommending after such consider- 
ation and deliberation as the importance of the whole subject demands. 

§ 4. The Bill does not reproduce the provisions of the existing law upon 
the subject of Distraint, and we propose to abolish altogether this mode of 
proceeding for the recovery of rent. This offset of English law was originally 
introduced into this country by Regulation XXII. of 1798, which empowered 
certain specified landlords to distrain and sell the crops and products of the 
earth of every description, the grain, cattle, and all other personal property 
(whether found in the house or on the premises of the defaulter or of any other 
person) belonging to their tenants. This continued to be the law until 1859, 
when the power of distraint was limited to the produce of the land on account 
of which the rent is due. There can be little doubt that this change consider. 
ably impaired the coercive efficacy of this procedure as a means of recovering 
rent; and we are afraid that the provisions of the present law’ are not always 
strictly attended to. There is evidence of positive abuse of these provisions in 
Behar ; and the experience of some of us is that they have not always been 
used in @ regular manner in other parts of the country. We have before 
us certain suggestions for shortening and improving this procedure, and have 
considered whether by their adoption it might not be made safely efficacious to 
a greater extent than it hitherto has been; but a majority of us finally came to 
the conclusion that it might well be omitted from any consolidating and 
amending Act. It is to be observed that this conclusion is in accordance with 
the greater number of the votes of the members of the Behar Rent Committce 
and of the Behar Indigo Planters’ Association. 


Bere § 5. Neither the Digest nor the Bill incorporates the law relating to the 


e 
, excluded 


powers and duties of Settlement Officers. This subject has very recently 


operation of occupied the attention of the Bengal Legislative Council, and has. been dealt 


with by Act VIII. (B.C.) of 1879, which received the assent of the Governor 


Mergerin. General on the 22nd May last year. It has appeared to us that any re-opening 
Ge oh Of this portion of the law on the present occasion would but needlessly compli- 


cate a subject already sufficiently intricate. In connection with this topic wo 
may, however, refer to a question which has occasionally created difficulties of 
a peculiar nature, and which we have attempted to solve by a section of the 
Draft Bill. The difference between Revenue and Rent, which was not always 
present with sufficient clearness to the minds of those charged with the earlier 
administration of these Provinces, has of late years been. very distinctly realized 
by most persons concerned with the subject. This difference, though discerni- 
ble in the abstract, is not, however, equally manifest in tlie particular instance, 
when we come to cases in which the paramount title belonging to the State and 
carrying with it the right to receive the revenue, and the proprietary title 
carrying with it the right to receive the rent have met in the person of Govern- 
ment, Do the two titles continue to co-exist, each preserving its own incidents ? 
Or is one, and, if so, which of them, swallowed up and lost in the superior 
essence of the other? In other words, do the tenants, after that the two titles 
have come into the hands of Government, pay rent or revenue? The settlement 
of the question is important, not merely as regards the mode of recovering 
arrears, but as regards other important interests.” We have provided in Section 
45 that it is, and always has been, the law, that, when the Secretary of State for 
India acquire’ an estate by purchase or otherwise, the proprietary interest is 
merged in the paramount title. We have endeavoured to guard this provision 
so as to prevent injury to the rights and interests of third parties; and we have 
saved the operation of Act VIII. (B.C.) of 1879, which defines and limits the 
powers of Settlement Officers, and also the operation of the Public Demand’s 
Recovery Act. 


‘The Bill does §-6. The revival of the office of Patwari has recently engaged the attention 


not in any 


‘way depend of Government, and there are different views as to the advisability and probable 
gkintense of utility of rehabilitating these remains of a former system, which the working 


3 The plural of the pronoun of the first person— we” —is used throughout this Report to express the unanimous 
opinion of the Members of the Comnuiscion, or, where the questions are unimportant, the opinion of the majority. 
Where the questions are important and the Members are not unanimous, the opinion adopted is expressly stated to be 
that of the majority. Some Members have appended to the Heport an expressios of their views ou particular pointa, 
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of our administration has effectually subverted. After fall consideration, it has 
been lately decided by Government that zemindars shall no longer be required 
to keep up Patwaris in Bengal and Orissa. As to Bebar, the question is still 
undetermined. We do not consider that it falls within the sphere of our 
present. duty to discuss or express any opinion on this question; but it will be 
well to say that no portion of the Draft Bill depends upon the revival or main- 
tenance of Patwaris, .We may observe that the Behar Rent Committee do not 
deem it desirable to incorporate the law relating to Petwaris with the 
Rent Law. : . 

§ 7. It will be convenient to notice here certain suggestions which have suggestions 
received our attentive consideration, but the matter of which finds no place in inte Bat 
the Draft Bill, inasmuch as thé result of our deliberations has been not to 
recommend their adoption. The first, and probably the most important, of 
these is that all contracts of tenancy should be required by law to be in writing. . oss 
This is a suggestion which has been repeatedly made, and -on more than one that o °a 


contracts of 


occasion supported by high authority. The majority of the tenancies in Bengal tenane 
and Behar depend upon custom rather than contract. However suitable a law in writing. 
requiring contracts of tenancy to be made in a particular form may be for a 
eommunity in which the idea of contract, being early developed, rapidly per- 

meated all classes, we think that it is not equally suited fora community over 

which custom exercises a powerful influence, whilst more admiration is 
accorded to the ingenuity with which a contract is broken than to the honesty 

which respects its binding force. The Legislature of 1793 directed its efforts 

to the introduction of written engagements between landlord and tenant, and 

the Regulations of that time contain more than one homily upon the advan- 
-tages that would surely accrue to both parties from the use of such written 
engagements, but neither party was in the least persuaded or converted; and 

finally, a law was rescinded in which neither party saw sufficient benefit to 
himseif to induce him to enforce it against the other. The Httle use made of 

the provisions of the existing law, which enable the ryot to sue for a pottah or 

the landlord for a kabuliyat, goes far to shew that the race of landlords and 

tenants in Bengal has not much altered its mind on this point since the time of 

the Permanent Settlement. The experience-of the Registration Offices indi- 

cates that writing is commonly used in the creation of new tenancies, and we 

think it more advisable to leave the adoption of writing to its natural growth, 

which will no doubt be encouraged-by the spread of education amongst the 
cultivating classes, than to force upon the people a law fashioned according to 
Western rather than Eastern ideas. ; 

§ 8. Closely connected with this point is the omission from the Draft Bill Qmission of 

-of any provisions similar to those of the existing law as to ryots being entitled pottahs and 


to pottahs, and landlords being entitled to kabuliyats, and the procedure for ang wuts for 
enforcing the rights so declared. We have just observed that very: little use them. 
has been made of these, provisions by those for whose benefit they were intended. 
This observation was more particularly concerned with their use as a means of 
reducing to writing the conditions regulating the relation of landlord and 
tenant. There is, however, another purpose for which they might have been 
used, that is, as a means to obtain an authoritative settlement of some 
essential question connected gith the tenancy and in dispute between the 
parties. thereto—the rate of rent, for example, or the quantity of land held by 

the tenant. The landlord may contend that the ryot holds twenty bighas of 
land, while the ryot declares that he has but fifteen. Year after year the con- 

. tention is renewed. The landlord threatens a measurement, which the ryot, 
afraid of a venal Amin and a varying pole, desires to avoid. A bribe to the 
gomashtah or compliance with some petty cess defers the final settlement of the 
question for a year; and the following year it arises again, perhaps deterring 

the ryot from going to his landlord’s Aachahri to pay his rent, lest he should be 
subjected to a demand, the justice of which he will not admit. Or some fields 

in the ryot’s holding are by him maintained to be second class rice land and 


+ assessable with the prevailing or usual rate for land of this class, whilst the 


landlord avers that they are first class rice land and should pay a higher rent. 
At every rent day the point is discussed ; and in a country where any discussion 
is prone to beget a wrangle, seldom conducted with a seemly choice of expres- 
sions, an amount of irritation is kept up which is not in harmony with the 
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friendly relations which should exist between 4 landlord and his tenantry. It is 
very desirable that facility be afforded for the ready settlement of questions 
like these which are constantly arising in this country, more especially in 
consequence of the absence of boundaries and fences and the want of an exact 


- survey upon an uniform standard. It might have been thought that the land- 


to create 
fri 


e levy of 
egal 
` Cassen, 


" ‘Definitions 
of terms=e- 


“Byot." 


lord in the first case could easily have the question settled by tendering a 
pottah and demanding a kabuliyat for twenty bighas; and the landlord in the 
second case, by tendering a pottah and demanding a kabuliyat for the field as 
first class rice land: but if the land turned out to be nineteen and a half bighas 
instead of twenty, or one of the fields was found to be vf some middle class 
kind of land, the suit, according to the decision of the highest tribunal in India, 
must fail, and the parties be sent away, the real question in dispute unsettled, 
and their feelings roused and embittered by litigation. Thus, these provisions of 
the existing law have become ineffectual for the only purpose for which the 
people cared to use them and for which they might have been beneficially used. 
‘While omitting what has been found useless in practice, we have endeavoured: 
to supply the want thus indicated by experience. Section 151 of the Draft 
Bill accordingly allows either landlord or tenant to sue for the determination of 
any such questions which may arise between them. <A copy of the decree: 
passed in the case will have all the effect of a pottah or kabuliyat upon the 
point which the parties themselves wish to have determined. j 

§ 9. We do not think it desirable that any further attempt be made to: 


penaitios forSuppress the levy of illegal cesses by fresh measures-of punitive legislation. 
hi 


The Draft Bill reproduces the provisions of the existing law, which enable a 
tenant, from whom any sum of money is exacted by his landlord in excess of the 
rent lawfully payable, to recover the sum so exacted, together with damages not 
exceeding double suchsum. This, of course, in no way interferes with a resort to 
the criminal courts, if the exaction has been accompanied by any circumstances 
which constitute an offence under the Penal Code. The ryots, as a body, are daily 
becoming better acquainted with their rights. The creation of sub-divisiona 
and the opening of criminal courts in the interior of districts are calculated to 
prevent oppression by rendering the means of redress more easy and certain. 
‘We believe that the operation of these principles of improvement will in time 
reduce this particular offence to the ordinary level of normal malefaction, and 
that this result would in no way be accelerated by the addition of fresh penal-. 
ties to those which are to be found in the existing law. 

§ 10. Turning now to the Draft Bill, it will be convenient to follow its 
arrangement, to a certain extent, in discussing the alterations and amendments 
which we propose to make in the law. This arrangement will be sufficiently 
understood from the Table af Contenis prefixed to the Bill. We shall only observe 
here that the Substantive Law has been placed in Part I and the Adjective 
Law or Procedure in Part II. And, first, we have endeavoured to define the 
terms “estate,” “ proprietor,” “tenure,” and “under-tenure,” so as to create 
distinct ideas of what is really meant, and avoid the confusion which has arisen 
from using these terms indiscriminately to signify the same and different 
things." We have defined “estate” to mean land included under one eny 
in any of the General Registers of revenue-paying and revenue-free lands. It 
thus means the interest immediately below the pagamount interest which Gov- 
ernment has in the land. The owner of an estate is termed a “ proprietor.” 
The interest next below an estate and superior to that of a ryot we have defined 
to be a “ tenure,” and the owner of a tenure to be a “ tenure-holder.”- Under a 
tenure and above the ryot’s interest comes ah “ under-tenure,” the owner of © 
which is an “ under-tenure-holder.” If thereare more than one of such middle 


_ interests, they are termed under-tenures of the first, «second, &c., degree. We 


thus get down to the ryot whom we have defined to be “ a person who holds 
land, or occupies and cultivates land, if such person was originally let into 
possession of such land for the purpose of cultivating it or bringing it into cul- 
tivation ;” adding that “a person cultivates land or brings land under cultiva- 
tion within the meaning of this definition when thie cultivation is carried on by 
himself, or by the members of his family, or by servants, or by hired labourers, 


2 In some of the Acta of the Bengal Council the terma “tenure” and “under-tenure” are used indiscrimi- 
uately for the same thing. One Act speaks of “patni taluka and offer saleable under-tecures."” Now, a palmi is 
not an under-tenure, but a tenure, and is se spoken of throughout Regulation VIIL of 1419. 
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or, by persons to whom he has sublet the land or any part of it, or partly by 
some and partly by others of these persons.” We shall presently have more to 
say about the ryot, when we come to consider some cases in which there is some 
difficulty in saying whether a certain class of persons ought to be regarded as 
ryots or tenure-holders (or under-tenure-holders). The ryot’s interest is his «oldies 
“holding” and, where he has a right of occupancy, an “ occupancy holding.” . bolding.” 

§ 11. The definition of “ rent” presented some difficulty, as opinions differ “ Beat.” 
about what rent really is in India. We have endeavoured to. express what we 
hope will be accepted as a reasonable view of the subject, and have defined rent 

-to be “whatever is payable or deliverable by a tenure-holder, under-tenure- 
holder, or occupancy ryot to theproprietor, tenure-holder, or under-tenure-holder 
possessing the interest immediately superior in the land held by him, in recogni. 
tion and statisfaction of such superior interest; or whatever is payable or deli- 
verable as a return or compensation for the use or occupation of land, or for any 
rights of pasturage, forest rights, fisheries, or the like.” The full force of this 
definition will be more clearly understood after reading our subsequent discussion 
of the theory of rent which we conceive to be applicable to this country. The 
only other definition which requires particular notice is that of “land”. Certain “Laxa” 
portions of Acts X. of 1859 and VIII. (B.C.) of 1869 have been construed to apply 
only to land used for agricultural or horticultural purposes, or the like. Whether 
the remaining portions are limited in their application isa broad question, which 
has never been settled, while some have contended that the provisions of these 
Acts as to the recovery of arrears of rent apply to the rent of any land, irrespective. 
of the purpose for which it is used. It has never been doubted that the rents of 
tenures and under-tenures are recoverable under these Acts, and these commonly 
include much more than land used for agricultural or horticultural purposes. 

We have endeavoured ‘by our definition to make this question clear for the 
future; and, according to this definition, the provisions af the Bill will be appli- 

cable to land used for all such purposes as are usual in this country. We bave . nastu 
defined bastu, or homestead land, to be land used for agricultural purposes when Land" 
it is occupied by a ryot, and together with the land cultivated by such ryot 
forms a single holding. With respect to baste land occupied by non-agricul- 
turists, we have considered certain suggestions as to the hardship of persons 

who have occupied such land for. very ‘many years being liable to arbitrary 
ejectment , and we have provided generally for land used for building purposes 

in Chapter VI. the,provisions of which we shall notice in order. . 

§ 12. We have provided that nothing in the Bill shall affect any custom Saving of | 

or customary right not inconsistent with, or not expressly or by necessary im- Customary 
plication modified or abolished by, its provisions. The mode of proving custom i 
is nôt very well understood in this country, and unfortunately, notwithstanding 
a dictum of Sir Barnes Peacock to the contrary, an idea got to prevail that Act 
X. had superseded all customs and was intended to do away with all agricul- 
tural rights, except those specially mentioned and provided for in that Act. 
We believe that there are many local customs, in this as well as in every other 
country, well understood by the people, recognized by the landlords, and sus- 
ceptible of proof in the courts of justice; and we think it very desirable ta 
make it clearly understood that the Bill is not intended to interfere with any 
of these, unless they have ben expressly rescinded by, or are clearly inconsist- 
eat with, its provisions. i ' 

§ 13.. It will be convenient to consider here a question to which we have Question as 
referred above, namely the difficulty of saying with regard to certain classes of certain a 
the agricultural community whether they should be placed in the category of seriew- 
ryots, or in that of tenurgholders or under-tenure-holders. We think that the shoutd be 
usual conception of a “ ryot” is that he is the cultivator of the soil. If holdings Erots or 
had all been of such @ size that they could be cultivated by a single average holders. 
family, and if the practice of sub-letting had never come into existence, the ryot 
would in all probability still be the cultivator of the soil in every case. But 
the practice of sub-letting become very common. Even where the holding 
is of such a size that an average family can cultivate it, it is not uncommon for 
the holder to take to some other employment than agriculture and to sub-let his 

naternal fields. They there are in many districts farms, as we may term them 
in the English sense of the word, lots of land, teo large for cultivation by any 
ordinary family ie a country where cultivation is not conducted by capitalists, 


- 10 . REPORT OF THE BENT LAW COMMISSION. 


The 
Jotedars of 
Rungpore. 


pie Bowla- 
BIB, Rie 
Backer- A 
gunge. 


largely employing hired labourers and agricultural machinery. The size of 
these lots forbids the presumption that the original lessees contemplated culti. 
vating them either with their own hands or through the members of their 
families, or by hired labour; and all that we know of their history tends to 
negative . the existence of any such intention. It will be important to describe 
the position of persons of this class in a few districts. 

§ 14. As to Rungpore, we take the following passage from a letter of 
Mr. Glazier, the Collector, written in 1876 :—* The ryot who holds direct from 
the zemindar is called a jotedar, and his holding is a jote, whatever its size, 
which may and does vary from one paying a rent of one rupee to one of which 
the rent isa half a lakh, The large majority of jotedars have small holdings 
-and are ryots proper, cultivating their lands either by their own or hired labour, 
or on the system of adhiyari or halvers, but a large number of jotedars have 
ryots under them who are called either chukanidare or kurpa prajas. The 
chukanidara, too, have often ryots under them, and in some cases, especially in 
the larger jotes, there are four or more degrees before you get to the actual 
cultivator. Jotes are saleable quite irrespective of the term during which they 
have been held, whether jofee held direct from the zemindar, or chukani jotea 
which are held from a jotedar. If a man getsa jote to-day he can legally 
transfer it by sale to-morrow. Such sales of jotes by registered deed or on 
decree of court are of daily occurrence.” There is a strong resemblance 
between the interests in land in Rungpore and those found in the Bhootaun 
Dooats. Mr. Glazier says that whea the joéedar pays Bs. 100 he collects 


_Rs. 200 from the actual cultivators. 


§ 15. In Backergunge there are as many as thirteen persons having suc- 


_eessive interest in the land inferior to that of.the proprietor or zemindar. These 


interests are—(1) taluk, (2) zimba taluk, (3) shamilat taluk, (4) ashat taluk, (5) 
nim ashat taluk’, (6: howla, (7) ashat howla, (3) nim ashat howla, (9) nim howla, 
(10) ashat nim howla, (11) mirass karsha, (12) kaim karsha, (13) karshadar or 
ryot. The origin of most of the taluks and howlas appears to have been a grant 
of a considerable tract of waste land upon favourable terms as to rent to some 
one who undertook to bring it under cultivation. The grantee reclaimed pore 
tions and sub-let portions to smaller reclaiming tenants; or perhaps sub-let 
the whole if he could find tenants to reclaim it. These sub-lessees sub-let again; 
and the sub-letting was carried still lower, until the whole tract was divided into 
holdings of a manageable size for single families. The number of grades doubt- 
less varied with the size of the tract originally leased, and with the denseness of 
the population in the particular locality. Not uncommonly those who had re- 
claimed land sub-let it when the demand for land increased ; or a person who 
had taken enough for two or three holdings reclaimed and retained enough" for 
one and sub-let the remainder. It is easy to imagine the intricacy of interests 
which must have been the result of such a system. Sometimes the zemindar's 
grantee embarked a little capital, making advances to needy ryots forced out 
by the pressure of population from densely inhabited localities, and thus 
enabling them to buy ploughs and cattle and seed, and build homesteads. This 
was probably necessary at starting a new settlement. As matters progressed, 
and if the venture was successful, new settlers had to pay a salami or fine to 
the grantee before he assigned them lots in his graft. In many instances the 
chief capital taken to the work of reclamation was the labour of those who accom- 
panied the grantee as a leader in whom they had confidence. Where the waste 
has been wholly reclaimed and the land fully occupied, we find persons occu- 
pying the double position of landlord and tenant, paying rent for an entire lot, 
cultivating part, and sub-letting part to persons who perhaps again repeat the 
process. In the case of persons called “talukdars” no difficulty appears to 
have arisen, the word “ taluk” carrying with it a definite kind of meaning, and 
being found as well in the old Regulations as in Act X. of 1859. With the 
howladars, however, the state of the case is not so clear. Are they talukdars? 
Do they hold an under-tenure in the vague sense in which the word has hither- 
to been.used ? If so, what is its nature, and what are its incidents? Are they 
ryots entitled to acquire a right of occupancy; and, if so, what becomes of the 


1 In certain settlement ‘proceedings of Noakholly it is ssid that ashat talukdars aud sim ashat taivkdars sre 
tenants of the same kind with 4owiadars and sim Aowladars. 
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middlemen below them and the actual cultivator of the soil at the bottom ? Act 
X. supplies no answer to these questions, and the courts have not yet settled 
them. The Aowla interest has come by custom to be regarded a heritable, 
transferable, and permanent so long as the rent is paid, but subject to- enhance- 
ment. The Government in settling some of its own estates has treated the 
howladare as the occupancy ryots, and has declared that they are at liberty to 
make their own arrangements with the persons holding under them. without 
interference on the part of the Settlement Officers. ; 

§ 16. Persons in an apparently similar position are to. be found in other ‘rhe 
districts under various appellations, such as jangalburi ryots, mandals, ayma- anspore. 
dars. The origin of all is probithly similar, though the exact rights accorded 
to each by custom may vary in different districts. In Midnapore the Settle- 
ment Officer, Mr. Price, found certain oymadare who were receiving from 
ryots subodinate to them rents one hundred per cent. higher than those which 
they were paying to Government. Some of these aymadars who would not 
agree to the terms offered them by the Settlement Offiver were put aside, and 
the settlement was made with the tenants immediately below them. Litigation 
ensued, and these aymudars were declared by the civil court to be ryots baving 
aright of occupancy. It would appear, however, that though the subordinate 
tenants were parties to this case, it was substantially decided between the Governu- 
ment and the aymadars. It would have been more satisfactory if these tenants 
had taken an active part in the pleadings, and in consequence their position had 
also been fully considered in determining the rights of the aymadars. 

§17. In parts of Midnapore bordering on the Jangal Mahals there is arhe , > 

See No. 607 A trom Sooretarp to CÌASS Of persons termed .mandals who came into Midnapore. 
Board of Revonue, to Secretary to existence in the following nanner: The zemindar 
Goverument of Bengal, dated 8th granted a tract of waste land to @ substantial 

g ryot, termed an abadkar; who undertook to bring it 
under éultivation, paying the zemindar a stipulated lump. sum as rent. This 
ebadkar, partly by the labour of his own family and dependants, and partly by 
including other ryots to settle under him, gradually reclaimed the greater part of 
the grant and established a village upon it, to which he usually gave his name, 
and, as the head of the settlement, be was called mandal or headman. The. 
zemindar and the mandal from time to time re-adjusted the terms of their 
bargain, but the zemindar never interfered between the méndal and his under- 
tenants. In settlement praceedings of 1839 these mandals were declared to have 
only the rights of sthani or khudkashi ryots, and nof to be entitled to any 
mungfe or profit; but though not exactly recognized as talukdars, they gra- 
dually acquired rights superior to those of ordinary khudkasht ryots; and as they 
were left to make their own terms with the ryots settled by them, they must 
have had a very- considerable profit besides what they obtained from any land 
cultivated by themselves. Their mandali right became transferable by custom ; 
and, when at settlement they cawe into immediate contact with Government, 
though not recognized as regular falwkdars, they were held entitled to the con- 
sideration which in Bengal has usually been accorded to the first reclaimer of 
the virgin soil. The Government in settlement proceedings deducted fifteen per 
centum from the gross jama in their favour, and, after some demur, they 
accepted this as a sufficient recognition of their status. 

§ 18. In considering the position of persons of the class described in the Difference 
proeding paragraphs, it is important to point out that there are important persons who 
fferences between persons who vbtained reclaiming leases in estates permanently Feolaimlz 
settled in 1793, and persons who have since that time obtained similar leases in estates per- 
estates either permanently settled under more modern rules, or still the subject of getiled ig 
temporary settlements. The settlement of 1793 was ‘based on the assessment similar S 
of the land then in cultivation, and the possible receipts from land then waste, other» u 

but which might afterwards be brought under cultivation, were not taken into S 
account. Indeed, the reclamation of this waste land, which in 1793 was com- 
puted to form one-third, or (according to others) one-half, or even more of the 
whole area of Bengal, was expressly pointed out to the zemindars as a source of 
future increase of income. ‘The waste land being thus, as it were, held free of 
revenue by the zemindars—seeing that the amount of revenue payable by them 
depended upon the fhea cultivated lands and would be in no way affected by 
the waste being cultivated or not cultivated—they naturally did not take much 


Effect of 


the Cnse-law 


pon the 
status of 
this class, 


_ryot may have sub-let his entire holding and may not 
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account of Government revenue in granting reclaiming leases. All the rent 
that they obtained by such grants was clear gain, subject to no deductions. 
Naturally they could afford to give, and they did give, such leases at very 
favourable rates—rates which left a large and increasing profit to their imme- 
diate lessees. The Government subsequently became fully alive to the 
importance of taking the waste land into account before any estate was per- 
manently settled, and finally it was laid down as a general rule that no ‘estate 
should be parmanently settled in which the actual cultivation amounted to less 
than eighty per centum of the culturable area. At the same time Government 
took into its own hands large tracts of waste land not included within the 
limits of the permanently settled estates of 1793, and the grant of reclaiming 
leases in these tracts was regulated by a reasonable regard to the interests of 
the State, the incidence of the Government revenue being carefully taken into 
account. When estates not included in the Permanent Settlement of 1793 are 
now settled, the Government usually takes as reveune seventy per cent. of the 
gross collections. Allowing ten per centum as collection expenses, there 
remains twenty per cent. to be divided between the zemindar and the reclaim. 
ing lease-holder. In the permanently settled estate of 1793 there is ninety 
per cent, of the profits to be divided: or even if the Government revenue be 
distributed over the cntire area of the estate, it comes to as little as ten per 
cent in many places, thus leaving eighty per cent. to be divided. 

§ 19. ‘Turning to the case-law we find it decided (1) that if a person takes 
land and at once sub-lets it, he will be a middleman, and will not under the 


„present law acquire a right of occupancy in such land; (2) that if.a ryot, who 


has acquired a right of occupancy in land sub-lets such land, he does not by so 
doing forfeit his right of occupancy; but (3) he cannot by so doing alter. the 
nature of his holding and convert it into an under-tenure. Applying these 
principles, it will appear that the reclaiming lease-holder, who never himself . 
cultivated and who sub-let before he had held for twélve years, never was 
a ryot with a right of occupancy. He was and is a middleman; but what are 
the rights of a middleman is not laid down in the law, and must be very un- 
certain. If such lease-holder reclaimed and cultivated part of his lot and let 
the rest of it, are his position and his rights different in respect of the two 
portions? Can he be a ryot with a right of occupancy as to the former portion 
—unable to put off this character-and convert himself into anything else but a 
tyot—and as to the latter portion, a middleman with undefined rights and 
liabilities? This uncertain and inconsistent state of the law—built up of 
isolated cases dealing with individual rights, which were the complement of — 
the rights. of other persons not before the court and not therefore duly con- 
sidered—-has led to much profitless litigation, and if allowed to continue must 
lead to still less satisfactory results. We think it, therefore, very expedient 
that the rights of the above classes of persons should be defined, and that some 
rules should be laid down which will enable the courts to say in all cases who 
are tenure-holders or under-tenure-holders, and who are ryots having a right of 
occupancy. : 

§ 20. After the fullest consideration of the whole subject, it appears to us 
impossible to discover any principle of distinction between ryots and tenure- 
holders or under-tenure-holders which will hold good universally or even in the 
large majority of cases, -If cultivation be taken as the test whether the 
interest of a‘particular tenant is a tenure (or under-tenure} or a ryoti holding, 
a talukdar, tenure-holder or under-tenure-holder may cultivate land forming 
part of his éaluk, tenure or under-tenure, while the person commonly called a 

imself cultivate a single ` 
square foot. It is impossiblé, therefore, to say that under all circumstances 
the person who cultivates is a ryot, and the person who does not cultivate isa 


- tenure-holder. If the receipt of rents from persons in the actual occupation 
. of the land be considered the essence of a tenure-holder or under-tenure-holder, 


then we find ryots also sub-letting and receiving rents from their tenants in 

actual occupation. If hereditability be tried, the ryot’s interest, the ryot’s hold- 

ing is heritable as well.as the faluk. Is transferability the test? The ryot’s 

jama, independently of Acts X of 1859 and VIII. of 1869, .is commonly 

tranferable by custom. Is saleability for its own arrears set up as the true 

distinction ? The landlord of bis own option brings ryots’ holdings to sale in 
: a 
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execution of decrees for rent, while a tenure or under-tenure is not subject to 
the special law for the sale of under-tenures for the recovery of arrears of rent 
due in respect thereof, unless it is so saleable by the title deeds or established 
usage of the country. If the quantity of rent paid by the tenant be supposed 
to be the point of distinction, then in Rungpore the rent of a jote varies from 
one rupee to half a lakh of rupees, while in other districts the rent of many 
taluke is but a few rupees. Itis true that a tenure-holder or under-tenure- 
Holder is not liable to enhancement upon the grounds applicable to a ryot 
having a right of occupancy ; but this distinction stops here, for the existing | 
law does not define the groundg upon which the rent of a tenure or under-tenure 
can be enhanced. 
§ 21. Under these circumstances’ we have come to the conclusion that the quantity or 
- quantity of land included in a single demise will afford the most reasonable sama isa 
ground of distinction in the case of the class of tenants under discussion. selected a as 


Although at the present time, and under the altered condition of agricultural of distinc. 
society, actual cultivation is no longer the essence of a ryoti tenure, we think Ryoti Hold- 
that the original conception of a “ ryot” was that he entered on the land for Tenures or 
the purpose of cultivating it or bringing it under cultivation, either by his own tenures, 
personal labour, or by that of his servants or followers, or by means of persons 

who would occupy portions of the land, giving him in return a share of the 
produce according to the custom of the country, and afterwards a money rent 

when it suited both parties to make this arrangement. A ryoti holding being 

created in this manner, it did not cease to be such because the ryot subse- 
quently sub-let (there being nothing either in his contract or in the custom of 

the country to prevent him from doing so), and practically converted himself 

into a middleman, which is only another name for a tenure-holder or under- 
tenure-holder. This process of conversfon‘is going on, and has long been going 

on, in every district of Bengal. That, while undergoing this process, there 

should be some doubt as to how far the tenant was to be governed’ by the 
incidents of the ryofi condition which he is leaving, or by those of the tenure 
condition to which he is approaching, is only natural. It is not possible so to 

adapt legislation as to make exact provision for this transition state: but 

looking at what we take to be the true conception of a ryot, and finding it 
impossible to ignore the custom of sub-letting, we think it reasonable to say 

that, whether a tenant subsequently sub-lets the whole or part of the land 
demised to him, it is not easy to presume that he had any intention of assum- 

ing the position and status of a ryot, if the quantity of land included in the 
„original demise was so large that it could not be cultivated by a single tenant 

with such means and assistance as are usual in the country. 

§ 22. We have therefore enacted (section 11) that, notwithstanding any Forson to 
custom or contract to the contrary, every person to whom more than one than 100.7 
hundred standard bighas of land have been let by a single demise, otherwise ome demise ™ 
than: for a term or year by year, shall be deemed ta be a tenure-holder.or Tenure. 
under-tenure-holder within the meaning of sections 8,9 and 10. If the lessor Under.” 
were a proprietor, the lessee will be a tenure-holder; if the lessor were a holder. 
tenure-holder or under-tenure-holder, the lessee will be an under-tenure-holder 
of the first, second degree, and soon. We have made possession necessary to 
complete the demise in order to avoid the risk of litigation, which, in this 
country, is so common when persons, out of possession but relying on titles 
that have to be established in courts of law before they can be enforced, grant 
leases to persons who are prepared to speculate in law-suits. We have made 
these provisions applicable to tenancies created as well before as after the 
commencement of the Act. We have further declared that every such tenure 
or under-tenure, which has been held for twelve years, shall be permanent and 
transferable. The quantity of land selected for the purposes of these provisions 
is, of course, an arbitrary quantity ; but we think it reasonable to draw the line 
at one hundred bighas, having regard to what has been said above. It may 
be well to observe that, although the person who holds more than one hundred 
bighas is made a tenure-holder (or under-tenure-holder), whether he or his 
landlord wishes it or not, the person who holds one hundred bighas.or less 
may be a tenure-holder or a ryot, as he and his landlord wish and agree. 

§ 23. We must content ourselves at this stage with stating the rule which Provistone 


we propose to apply for distributing tenants such as those whom we have io 
: D 
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polgersand described under the heads of ryots and tenure-holders or under-tenure-holders. 
tolase, The effect of this rule cannot be clearly shown or fully understood until we 
have explained the sections of the Bill which deal with the position and define 
the rights of ryots, and to these we shall come presently in due course after 
Eevehe noticing the provisions of Chapter I., which deals with tenure-holders and 
Rotchasgea UNder-tenure-holders. The present law provides that no dependent talukdar 
Permanent OT other person, possessing a permanent tranaferable interest in land intere 
notieoiew mediate between the proprietor of an estate and the ryot, who holds his taluk 
saur’® or tenure, otherwise than under a terminable lease, at a fixed rent which has 
not been-changed from the time of the Permanent Settlement, shall be liable 
to enhancement of such rent, anything in section 51 of Regulation VIII of 
1793, or in any other law, to the contrary notwithstanding. We have retained 
these provisions, substituting the words “ tenure-holder or under-tenure-holder” 
for the words above italicised. We have further made it clear that the Per- 
manent Settlement, intended is in all cases that of Bengal, Behar and Orissa 
made in 1793, and not, as regards any district or area subsequently settled, the 
__ Permanent Settlement of such district or area. 

oho § 24. We have also retained the presumption provided by the existing law 
Siuestimesr that when the rent of a tenure’ is proved not to have been changed for a 
Bettiement period of twenty years before the commencement of the suit, it shall be pre- 
Sndenceor Sumed that such tenure has been held at that rent from the time of the 
domet Axed Permanent Settlement, unless the contrary be shown, or it be proved that such 
iwen Tent was fixed at some later period. It has been decided that this presump- 
bias tion may be rebutted by evidence of the creation of the tenure at some period 
subsequent to the Permanent Settlement, and we have introduced words to this 
effect into the section of the Bill. It has been pressed upon us that this pre- 
‘sumption bears very hardly upon zemindars; that if a tenure-holder succeeds 
- in proving payment of rent for twenty years at the same rate, it is very difficult, 
if not impossible, for his landlord to rebut the presumption which upon this is 
raised by the Act; that it thus becomes dangerous to allow tenure-holders to 
remain undisturbed paying the same rent for twenty years; and that zemindars 
are in consequence forced into litigation, lest their rights should pass away 
sub-silentio. We have considered these arguments, and they have failed to 
convince the majority of us that a case has been made out for altering the law, 
especially now that more than twenty years have elapsed since the statutory 
presumption was created. If the law were now changed, the change would 
destroy titles which have become perfected by the presumption. The zemindar 
has it in his own power, by preserving a proper record of transactions affecting 
tenures not entitled to the benefit given by the presumption, to prevent preju- 
dice to bis own interests in the future. Looking at the question from another 
-point of view, it is very much more difficult for a tenure-holder to prove a 
Exception title from the time of the Permanent Settlement, than for the zemindar to 
of venues prove that the tenure was created, or the rent fixed at a later period, or that 
Bot anentiy the rent has been changed on one or more occasions since the Permanent- 
eeg: Settlement. We have made one exception to the general operation of the 
presumption, that is to say, in-the case of tenures in an estate not permanently 
settled. We have provided that these shall not be protected upon the expiry 
of a temporary settlement, unless the right to hold them for ever at a fixed 
rate of rent has been expressly recognized in settlement proceedings by a 
Revenue authority empowered by Government to make definitively or confirm 

. settléments. . : 
Bection BL § 25. We have retained the provisions of section 51 of Regulation VIII of 
Rie Fior 1793, namely, that a dependent talukdar who has held his taluk since the 
endent aq time of the Permanent Settlement is not liable to enhancement, except upon 


aluks hel: 


from time of proving (1) that the proprietor under whom he holds is entitled to enhance 


Settlement either (a) by the special custom of the district, or (6) by the conditions under 


T 


:Fomen- ~ which the faluk is held; or (2) that the talukdar, by receiving abatements 


swe from his rent, has subjected himself to the payment of the increase demanded, 


cases. and that the lands are capable of affording it; but we have extended these 
provisions to tenures and under-tenures, and have added two ezplanations. 


. 1 In the paragraphs that follow tenures only will be epoken of in discussing what applies to texures and 
baiko under-tenures alike. When there is any dilference in the law spplicable to usder-teswres, it will be specially 
noticed. : 
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The number of tenures or under-tenures, which can now be affected by these 
provisions and which have not fallen within the protection of the law explained 
in the two previous paragraphs, is probably very small. The first explanation, 
taken from a decided case, is that in order to entitle to the benefit of the 
section it is sufficient to show that a tenure was in existence at the time of the 
Permanent Settlement, and could have been registered in the Collector’s office, 
even though it was not actually registered. The second explanation is that an, 
abatement of rent granted: for land taken under the provisions of The Land 
Acquisition Act, 1870, is not an abatement within the meaning of the section, 
or, in other words, that the fact of having received such an abatement, will not 
render a tenure-holder liable to enhancement of rent. We shall notice other 
points connected with the enhancement of rents of tenures when we come to 
discuss the general question of enhancement. 
§ 2G. We have enacted that all permanent tenures shall be heritable, de- Permanent, 
visable, capable.of being transferred by sale, gift or otherwise at the discretion under. 
of the holder, answerable for bis personal debts, and subject to the process of declarea 
the civil courts. We have here merely stated what we believe to be in accord- dovianbie, 
ance with the accepted usage of the country. We have included in the Chap- &. 
ter which treats of tenures so much of the old Regulation VIII. of 1819 as 
relates to the legal incidents of a patni taluk. We have here made no change, 
but we have expressly declared a paini taluk to be devisable, in order to obviate 
any doubt which might arise upon this new enunciation of the old law. 
` '§ 27. Chapter IT. of the Draft Bill is concerned with ryots who are entitled Lew as to 
to hold lands at fixed rates of rent. We have here reproduced, without any pntitiea to 


very material alteration, the existing law, which is closely analogous to the law Fixed Rates, 
applicable to tenure-helders who have held since the time of the Permanent without 
Settlement, making it clear here also that what is intended is the Permanent atteration. 
Settlement of 1793. We have added a few explanations, which embody the 

result of decided cases, declaring, in the first place, that when rent is payable 

in kind, a fixed proportion of the produce is a fixed rate within the meaning of 

the law ; and, in the second place, that the operation of the rule as to holding 

ata fixed rate is not affected by the fact of the land having been demised to 
different persons, -or transferred, or separated from other land which with it 
formed a single holding, or amalgamated with other land into one holding, so 

long as the rate of rent has not been altered by any of these transactions. The 
observations made above in § 24 as to the twenty years’ presumption are appli- 

cable to the case of this class also. We have further provided, in accordance 

with the decided case, that this presumption may be made even though the 

ryot do not plead in express terms that the land has been held from the time of 

the Permanent Settlement at arent which has not been changed since that 

time, if only there is nothing in his statements inconsistent with its having 

been so beld. We have here also made an exception similar to that explained 

above in § 24 to meet the case of lands in temporarily settled estates. 

§ 28. We now come to Chapter IIL., which treats of ryots wha have ac- A Right of 
quired a right of ocoupancy. We have provided (section 19) that subject to intend bow- 
the provisions of section 11. (see above § 22), any ryot who for a continuous i 
period of twelve years has as a tenant beld, or has as a tenant occupied and cul- 
tivated, land, and paid rent for the same, has a right of occupancy in such land. 

The words “as a tenant” have been introduced to show that holding or occupa- 

tion as a trespasser will not create the right. We have seriously considered Trespaasor 
whether the acquisition of a right of occupancy should not be limited in all acquire. 
cases to the actual cultivator of the soil. Having examined the subject in all 

its bearings, we have come to the conclusion that such a rule, if laid down, Agil ion 
would exercise a disturbing influence, the immediate benefit to be derived from Bot, 32068- 
which appears doubtful to some of us, and the ultimate consequences of which sition. 
none of us can pretend to forecast with any reasonable certainty. If all korfas x 

or under-ryots were converted into ryots having or able to acquire a right of 
occupancy, some of us think that the rateof rent for occupancy ryots would be 

forced up to suçh a point that a right of occupancy would be valueless, as it 

would become necessary to convert the superior ryot into a tenure-holder or 
uuder-tenure-holder, and to take the present koxfa rates of rent as the measure 

of the rates to be hereafter payable by the occupancy ryot. We have therefore 

decided to make no material change in this respect in the present law, which 


le, 
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gives the right of occupancy toa ryot who “cultivates” or “holds,” merel 
substituting for “ cultivates” the more precise expression “occupies and culti- 
vates.” The term “ holds” will, of course, include, as now, a ryot who has sub- 
let in bhagjote or otherwise. We may observe that the law, as thus expressed, 
is in harmony with what we have stated to be our conception of the term 
“ ryot” (ante § 21). f 

§ 29. We have made it necessary that the ryot should continue to pay the 
rent, as well as to hold or occupy the land. This appears to us to be just and 
fair; and it follows the rule laid down by the Privy Council in the somewhat 
analogous case of land which is wholly submerged by a- river, the property in 
which will continue to belong to the former proprictor, if he continues to pay 
revenue therefor, so that he will be entitled to land formed again on the same 
site. We have followed the present law in providing that in the computation 
of the twelve years, the time during which his father or any other person, from 


. whom a ryot has inherited, bas held the land may be added to the time during 


which the ryot has himself held; but that, in the case of a transfer otherwise 
than by inheritance before the completion of the twelve years, whether with or 


_ without the consent of the landlord, the time during which the transferer has . 


held may not beadded to the time during which the transferree has held, unless 
the landlord has expressly consented in writing that it shall be so added. Ac- 
cording to the decisions the two periods canuot be added together to make up 
the period of twelve years, We have modified this by saying that they may be 
added when the landlord expressly consents in writing. Following the Case- 
law, we have provided that a ryot is not precluded from acquiring a right of 
occupancy by the fact that the landlord under whom he has held for the whole 
or part of the twelve years had no title, or by the fact¢hat such landlord was 
@ coparcener. 

f § 30. In order to obviate doubts that may arise, and some of which have 
arisen, upon the present law, we have expressly declared by way of explanation, 
that aright of occupancy may be acquired (1) by a person holding immediately 
under a mukarraridar ot istemrardar ; (2) by a person holding immediately 
under the tenure-holder created by the Act (section 11) when more than one 
hundred bighas have been let under a single defnise ; (3) by a person occupying 
land immediately under a ryot having a right of occupancy, when the land is 
held otherwise than for a term or year by year ; and (4) by a person occupy- 
ing khamar, nijjote, or str land immediately under a proprietor, when such land 
is held otherwise than for a term, or yearby year. The first of these four cases 
is new; a majority of us think that the interest of a mukarraridar or istemrare 
dar so far partakes of the nature of a tenure that the person holding immedi- 
ately under him should be allowed to acquire aright of occupancy. The second 
case is necessary to complete the status of what we may call the “ statutory 
tenure-holder.” The third and fourth cases merely follow the existing law as 
interpreted by the courts. 

§81. We have also thought it expedient to state by way of explanation 
certain cases in which a right of occupancy cannot be acquired. A proprietor, 
tenure-holder, under-tenure-holder, mukarraridar, istemrardar, or ijarahdar 
cannot acquire a right of occupancy in land which forms a portion of his estate, 
tenure, under-tenure, mukarrari holding, istemrari holding, or ijarah, respect- 
ively. Although an ijarahdar cannot, as such, acquire a right of occupancy in 
land included in his ¢jarh, yet he will not lose a right of occupancy previously 
acquired in land, merely because such land is included in a subsequent ijaras. 
A right of occupancy cannot be acquired in land held fora term, or year by 
year, under an occupancy ryot, or in khamar nijjote, or sir land held for a 
term, or year by year, under a proprietor. Finally, a tenant may not acquirea 
right of occupancy, if at the time of being first let into possession he have made 
with his landlord a written and registered contract that no such right shall be 
acquired. As to this last case, we may observe that although we think it in- 
advisable to prevent parties altogether from contracting themselves out of the 
operation of the Act, we think it desirable to require in all cases the clearest 
evidence of their intention to do so. 

§ 32. We have defined (section 20) the legal incidents of aright of occu- 
pancy, and first of all we have declared it to be transferable by private sale or 


` gift, and devisable by will ; and we have enacted that the consent of the land- 


REPORT OF THE RENT. LAW COMMISSION. 17 


lord shall not be necessary to. the validity of any such transfer or.devise, it is 

not necessary to recapitulate here the arguments for and against transferability T73a7%- 
which have been fully, stated in the. Appendix to the Digest. We think it 
sufficient to say that, having carefully considered these arguments, a majority 

of us are in favour of transferability.. But, although we allow the ryot to sell 

his holding, we prohibit him from mortgaging it. We think that this will most Qernpancy 
effectually prevent the ryot and his holding from falling into the hands of the may not ve 
mahajan; and that the danger, which some persons apprehend, of mehajans 
becoming the owners of occupancy holdings, while the guondam ryots will re- 

main on the land ina degraded eondition of serfage, will thus, to a considerable 
extent, be obviated. “We believe that a ryot; whom no persuasion will induce 

to sell his land, can very easily be led to borrow.a few rupees upon the security 

of it for a wedding or a sradh, or for some purpose of emergency. A bad season, 
sickness, or not, uncommonly his own improvidence, prevents him from repay- 

ing the loan, which is rapidly swelled by interest. He thus gets more and more 

into the makajan’s hands, and the hope of extricating himself and recovering 

his position finally disappears altogether, the result being that the mahajan gets 

a decree, brings the holding to sale, and purchases it himself for much less than 

its real value A mahajan, who will readily lend a little money on a ryot’s 
holding in the hope of ultimately realizing a very considerable profit by fore- 
closing his mortgage, will have no desire to purchase the same holding at any- 

thing like a reasonable price with the intention of becoming a capitalist farmer. 

In order to render effectual the prohibition against mortgaging, we have enacted. 

that any such mortgage shall be void to all intents and purposes, and that no 

court of justice shall take cognizance thereof, or give effect thereto in any judi- 

cial proceeding whatever (section 20, clause (d): and we have further enacted 

that a right of occupancy, though saleable in execution of a decree for its own 

rent, shall not be saleable in execution of any other decree (section 20, clause 


(2)). 7 np 
§ 33. We have declared that a right of occupancy shall be heritable accord- Occupancy 
ing to the law of inheritance to which the tenant is subject, but that no divi- heritable 
sion of the holding or of the rent shall be made so as to be binding on the land- fhe a a 
lord without his written consent (section 20, clause (c) ). This is merely am of thezyor: 
authoritative enunciation of what is accepted as customary law. When a ryot Lapses to 
who has a right of occupancy dies, leaving no heirs and having made no. Will, death of EH 
we have enacted that the landlord shall be entitled to take possession of the eas 
land. This also is in accordance with the present practice. 
§ 34, As an occupancy holding has been made transferable and saleable in Ryot msy 
` execution of a decree for its own rent, the necessary consequence is that a ryot sjected from 
ought no longer to be ejected from such a holding for non-payment of rent. hoiding for- 
We have accordingly enacted (section 20, clause (e) ) that no ryot may be ejected ment of rent 
from land in which he has a right of occupancy, whether for non-payment of cause. 
rent, or other cause not being a breach of a stipulation in respect of which such Forfeiture 
ryot and his landlord have contracted in writing that the ryot shall be liable to oteonditions 
ejectment for a breach thereof. When a ryot is ejected on account of a breach” °% 
of any such stipulation, we have provided that he shall be entitled to compen- 
sation for improvements under certain provisions which will be noticed here- 
after. Mr. O’Kinealy is strongly opposed to forfeiture for breach of the condi- 
tions of a lease, and would allow equitable relief in all cases in which the 
landlord is not actually endamaged, or the security for his rent impaired, Courts 
of equity have always regarded conditions for forfeiture with disfavour, pro- 
ceeding on the principle that they are intended to secure the payment of the 
rent and to prevent injury to the landlord’s reversion; that while the landlord 
is entitled to avail himself of his legal right to effectuate these ends, he ought 
not to be permitted to go further and use it for purposes of oppression or harsh 
or vindictive injury. Mr. Field so far agrees with Mr. O’Kinealy as to think 
that the point ought to be considered if the Bill comes before .the Legislature 
in its present shape. 
—_—_— aaam 


1 Because the sale is held at a distant conrt-houso and not on the spot, where the value of the holding is 
known, and beosuse persons are unwilling to compete with the man of money, who has a lien on the holding. Ef the 
provision of the last Code of Civil Procedure, which forbids the dearee-holder to bid without tha special leave of 
tho court, wore so applied in these cases as to mako it the madajen's interest that outsiders should bid, there ia little 
Toason to doubt that botter prices would bo reajiaod. 
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teeing | § 35. We have enacted (section 21), in accordance with the opinion of the 
moore than majority, that when the rent payable by a ryot for an occupancy holding is 
sapro- paid in kind, and the ryot receives no assistance from his landlord towards pro- 
case of ducing the crop, such rent shall not exceed fifty per centum of the gross pro- 
oreps: duce in the case of staple crops; that in the case of special crops, if the land- 
a lord and tenant have contracted in writing for any particular share of the 
of special” produce, such contract may be enforced, but in the absence of any such con- 
hah tract, the landlord shall not be entitled to recover any other or greater rent than 
twenty-five per centum of the average annual value of the gross produce. 
These provisions, as drafted, will operate upon existing rents payable in kind 
so as to reduce them in those cases in which more than half the gross produce 
is now taken. Mr. Dampier is opposed to any interference with existing rents. 
In many parts of Behar and elsewhere the landlord now receives nine-sixteenths 
of the gross produce, Mr. Dampier and Baboo Pyari Mohun Mukherji con- 
sider this proportion to be so well-known and so prevalent that it should not 
be altered by the Bill, at least so far as concerns existing tenancies. Ut appears 
to the other members of. the Commission that one-half the gross produce is the 
very largest portion that a landlord should be allowed to take; and they regard 
the impoverished condition of the ryots, from whom more has been taken, as a 
strong argument for putting in force a rule which should have been suggested 
to landlords by that moderation and forbearance which were made express 
conditions of the Permanent Settlement. Mr. O’Kinealy would limit the maxi- 
mum rent payable in kind-by an occupancy ryot to 40 per cent., or two-fifths 
Pabi of the gross produce. } ; 
distinesion § 36. The distinction between tenure-holders and ryots in the present 


means law is not very clear or very well marked, as we have had occasion to remark. 


ontessor We have, we hope, made it somewhat clearer and better marked in the Draft 
aodou a Bill, We are satisfied that it would not be possible to demarcate exactly the 
fis’ ""* boundaries between these tivo interests without the risk of injury to vested 
rights, and possibly the further risk of making greater confusion than that 
which we have sought to remove. It may, however, be useful to point out 
certain points of distinction which arise upon the sections of the Billin their 
present form. (1)—An occupancy holding may not exceed one hundred bighas 
in size : a larger area becomes a tenure or under-tenure by the operation of sec- 
tion 11. A tenure or under-tenure may be of any size. (2)—When there is no 
occupancy right previously existing, a right of occupancy is.acquired by hold: 
ing, or by occupying and cultivating. The law is silent as to the acquisition 
of such a right by contract. A tenure or under-tenure can be acquired by con- 
tract, and this is the usual mode. It may also be aequired by holding for 
twelve years, but only in the case of land exceeding one hundred bighas in area 
and let otherwise than for a term, or year by year. (3)——Both the tenure-holder 
or under-tenure holder and the occupancy ryot can sub-let.. In the absence of 
a registered contract to the contrary, the under-tenant in all cases acquires a 
right of occupancy against the former; but against the latter he acquires such 
right only when the land is sub-let otherwise than for a term, or year by year. 
(4)—Both can sub-let, but the rents of the under-tenants of the tenure-holder of 
under-tenure-holder cannot be enhanced so as to exceed twenty-five per cent. of 
the average annual value of the gross produce, while the rents of the under- 
tenants of the occupancy ryot may be raised to any amount which they will 
pay and not give up the land, or, if such under-tenants have acquired a right of 
occupancy to thirty per cent. of such average annual value (section 23, clause 
(c)). (5)—The rents of both the tenure-holder (or under-teoure-holder) and the 
occupancy ryot may be enhanced, but the grounds and limits of enhancement 
oo are different. (6,—Both may cultivate, but the tenure-bolder or under-tenure- 
holder acquires no right of occupancy by his cultivating. (7)—Both inter- 
ests are heritable, but if the tenure-holder dies without heirs, his tenure es- 
cheats to Government, while, if the occupancy ryot dies without heirs, his land- 
lord can resume the land. (8)—A tenure or under-tenure can be taken in exe- 
cution for any debt. An occupancy holding can be sold in execution only of a 
decree for arrears of its own rent. 
Enhance. § 37.. By far the most difficult question presented for our consideration 
in preparing an amended law of landlord and tenant for these Provinces is 


rent the 
Eucstion iar that of the enhancement of rent. As soon as the Legislature recognized aright 
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on the part of any class of tenants to be protected against arbitrary eviction by ption: ow 
their landlords, it became absolutely necessary to provide by legislation some Stecessary 
means whereby the rents payable by such tenants may be settled and deter- °% 
mined. It has been contended by some very able authorities that the only safe 
means of settling rents is by the unfettered action of the principle of competi- 
tion, and that any attempt on the part of the Legislature to set aside this prin- 
ciple and substitute for it any other principle, must be mischievious in its conse- 
quences to the community concerned. It is no part of our present duty to 
examine what general truth there may be in this contention as applied to those 
countries, whence have. been derived the data upon which the existing system 
of Western political economy is based ; but that this contention should not be 
accepted as applicable to the state of things in this country, and should not be 
allowed to influence our legislation upon the subject in hand, we entertain no 
doubt. In order to make the reasons for this opinion more easily intelligible, it 
is necessary to consider what rents is in these Provinces, and this is a subject of 
some difficulty, owing in part to the inherent ambiguity of language, when the 
same term is applied to several things, the substance of which depends upon 
different conditions. 

i § 88. The theory of rent, first put forward at the close of the last century Riforent , 
and revived some twenty years later by eminent political economists, is that ent y oo de 
rent is what land yields in excess of the ordinary profits of stock. It is as- theory- 
sumed that no land will be cultivated which will not yield the ordinary profit 
derivable from capital employed in other undertakings. If land yields less than 
this, capital will not be employed in cultivating it; if it yields more, the excess 
will be appropriated by the owner of the land, who will otherwise withhold the 
use of this natural agent. As the prices of. produce rise, the profits from capi- 
tal employed in agriculture increase. Land which in one year yields no ex- 
cess over and above the ordinary profits of capital, may in the following year 
yield some excess, and so pay rent. Of all the land in cultivation that which. 
is yielding no excess must necessarily be the worst, ¢. e., as regards inferiority of - 
soil or situation, or proximity to markets, or facility of communication, &c. 
When such worst land begins to yield an excess, to pay a rent, land of a still 
inferior class will be cultivated and will then be the worst land in cultivation, su- 
perseding what has just commenced to pay rent. Thus, the worst land for the 
time being under cultivation is the standard for estimating the amount of rent 
which will be yielded by all other land that pays rent. This theory presup- 
poses capital, presupposes capitalist farming conducted with an immediate 
view to obtaining from capital invested in agriculture the ordinary rate of 
profit afforded by capital invested in other undertakings. It depends upon 
certain laws respecting profits, wages, prices, which, as one of the greatest 
political economists has pointed out, are true only so far as: profits, wages 
and prices are regulated by competition—only so far as the persons concerned 
are free from the influence of any other motives than those arising from the 
general circumstances of the case, and are guided as to those by the ordinary 
mercantile estimate of profit and loss. There are in these Provinces no capi- 
talist farmers. We do not include under this denomination persons who have 
embarked capital in producing for export silk, indigo, tea, or similar articles 
other than food. There is little or no capital employed in agriculture, unless 
we include under this term the commonest agricultural implements, the seed 
grain necessary to produce the next year’s crop, the food necessary for the 
cultivator’s subsistence till the next harvest, and it may be, a small stock laid 
by against the year of famine that is sure to come round in the cycle of seasons. 
The immediate object of cultivation is subistence, not profit on capital. There 
is no wages fund; there are no labourers paid from capital. There are prac- — 
tically no manufactures, no non-agricultural industries, no great cities of work 
where a surplus rural population can find employment. To such & state of 
things, to a community so circumstanced, the theory of rent propounded by 
Mr. Ricardo and other political economists of the same school has no applica- 
tion; and any adjustment of the relations between landlords and tenants in 
these Provinces, based upon this theory, must, we apprehend, involve serious 
risk of error. Sy 

§ 39. A more modern school of political economists, dissatisfied. with the Theory of 
previous theory, would discard all reference to degrees of productiveness, would prinasa 
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Sodom Abolish the standard obtainable from the worst land under cultivation, as 
Zeonomists, being misleading and practically useless to inform a disputing landlord and 
his tenants how much rent exactly each holding should pay; and would define 
rent simply as surplus profit,—that is, the excess of profit after the re-payment 
of the whole cost of production, beyond the legitimate profit, which belonga 
to the tenant as a manufacturer of agricultural produce. According to their 
analysis no landlord or tenant ever thinks of, or enquires after, the worst land 
under cultivation and which pays no rent, in order to ascertain what is the 
proper rent for any other land. But an intelligent tenant about to take land 
will carefully endeavour to inform himself, lat, as to the quantity and quality 
of the produce that he can fairly reckon on obtaining from the land ; 2nd, 
as to the expenditure necessary to raise this produce; and 8rd, as to the price 
which this produce will realize when raised. In order to ascertain the first 
particular, he will consider the quality of the soil, the climate, the water- 
supply, the possibility of improvement by manuring or other means, &e: 
To inform himself on the second point, he will see if the soil is light and — 
friable or heavy and stiff, and so on—whether his plough will ‘require 
two horses or four, whether the manure necessary to good cultivation is to ` 
be had in the vicinity or must be brought from a distance, what is the rate 
of wages for local labour, &c. With respect to the third item, he will inquire 
as to. the best neighbouring markets and the prices usually there current, and 
he will have to consider the distance of the land from the market and the cost 
of conveying the produce from the fields where it is grown to the mart where 
it can be sold. Having ascertained all these particulars, the intending tenant 
will be in a position to calculate the balance of profit which he may expect to 
have left to him after defraying the cost of cultivation, and this will deter- 
mine the rent which he can pay for the use of the land. Thus rent depends 
upon the prices realized by agricultural produce compared with the cost of 
its production ; or, in other words, rent exists because a selling price is found, 
which yields a surplus, an excess of profit beyond what the tanant requires. 
This theory is a very much more practical one than the former one, but it alse 
proceeds upon the supposition that capital is employed, that money wages of 
labour are paid, that the produce is converted into money, that an account. is 
kept of outgoings and incomings, and an accurate balance struck. It can 
have no proper application where all these circumstances do not exist. | 
Gonditione > § 40. Let us now see what is the state of things in this country, what are 
apytneory the conditions to which any possible theory of rent must be fitted in order to 
must be. make it suitable to’ the people. We know that according to ancient and 
India. established usage the dues of Government from the land in India have from 
time immemorial consisted of a certain proportion of the annual’ produce of 
every bigha. Such was the rule in the time of the old Hindú Rajas, when 
Government in all or most cases collected these dues directed from the cultivators. 
The Mahomedan Government retained this rule with some modifications of 
detail in carrying it into effect. If is not very material whether the proportion 
of the produce so taken by the State be called rent, or revenue, or a tax 3 nor 
is i, necessary to our present purpose to determine whether the property in the 
soil belonged to the State, or to the cultivators, or in coparcenary to both. 
- Once land was cleared and brought completely under cultivation, this propor- 
tion of the produce was taken in every case. The ryots cultivated for sub- 
sistence, not with any immediate view to profit. Whether more land should 
be taken into cultivation depended, not upon whether profits had risen, but 
upon whether the land already in cultivation was sufficient to raise food for 
the people. The State demand in no way depended upon profits, and was in 
no way regulated by any calculation of the total value of the produce and the 
cost of producing it. The proportion taken by the Government was determined 
by the Government itself ; and, as the ryots were well off or the reverse, ac- 
cording as Government took less or more, and left them more or less, the 
well-being and comfort of the people depended upon arbitary discretion ex- 
ercised with despotic power. We know from history that while the earlier 
Hindu Rajas took only one-sixth, as much as a half was taken in later times; and 
diséretion continuing to be the measure of exaction, the very barest subsistence 
was in some places and on some occasions left to the cultivators of the soil. If 
any calculation was made for the purpose of fixing the Government demand, it was 
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too often a calculation of what was the least that could be left to the eul- 
tivators to enable them to live and produce the next crop. There are some who 
think that “ custom”, even in those days, and in the absence of law authorita- 
tively promulgated by a Legislative Department of the State, regulated the 
shareof the produce taken from the ryots; but it has been well remarked that 
custom might equally well be pleaded in justification of every species of exac- 
tion and oppression? Our predecessors in fact (to quote the language of the 
Board of Commissioners of 1818*) do not seem to have admitted as a principle 
any other general limit to the Government demand than the amount which the 
cultivators could afford to pay, and the established Government share too often 
exceeded this limit. 

§ 41. Mahomedan law recognized only two persons as having an interest the odan 
in the soil, namely, the Government and the cultivator. There can be no doubt system. 
that the cultivators had rights in the land. What exactly these rights were 
has been warmly disputed ; and we shall not attempt to define them or fix their 
limits. The ryots cultivated the land and paid khiraj to Government. This 
khiraj was ® share, a proportion of the produce, which was paid either in’ kind 
or in the money which represented its commuted value which the Govern- 
ment itself fixed. Aslong as the Ahiraj was paid, the cultivators were left in 
possession of the land, though this possession as well as all the other terms of the 
relation depended upon the will of a despotic ruler. Failure to pay the Ahiray 
had for its consequences punishment and the loss of all rightsin the land. Such 
is the general outline of the relation between the two parties baving an interest 
in the soil. Any attempt to express it in terms taken from a wholly different 
system of interests or rights, and embodying different collections of ideas, must 
fail to convey an accurate conception of the Mahomedan system, and may be 
misleading. If it be asked—Is £heraj rent, or does it include rent, the answer must 
he in the negative, if by the term “rent” is meant rent according to either of the 
theories of rent propounded by European political economists. It was no part 
of the Mahomedan system that any person should stand between the Govern- 
ment and the actual cultivators and intercept a portion of the khiraj paid by 
the latter: but partly from the difficulty, if not impossibility, of collecting the 
whole of the khiraj by State agency, when the boundaries of the Empire were 
enlarged by conquest; partly from the fact that in some of the conquered 
Provinces persons were found in possession of various rights superior to the 
cultivators, and it was difficult to get rid of these persons, while their services. 
and local experience could well be utilized for the collection of the khiraj; and 
partly from other causes which it is not here necessary to detail,—there sprang 
up a middle class intermediate between the State and the cultivators, and who 
as contractors or farmers or having some pré-existent rights which the Ma- 
homedan Government did not care to investigate or define, collected the khiray 
of large tracts from the cultivators and paid it to Government. Being placed in 
& position of advantage,’ the members of this middle class grew rapidly into 
importance, and in the decadence of the Mahomedan empire acquired consider- 
able power. While using the whole authority of the State to exact by way of 
khiraj all that could be got from the oultivators, they use their utmost ingenuity 
to keep as much of this as they could for themselves, and send as little of it 
as possible to the Government treasury. S ` 

§ 42. Such was the condition of affairs to which the East India Company State of 
succeeded ; and one of the first problems presented to the new English Govern- modited | By $ 
ment for solution was the settlement and Befinition of the rights of this middle the Bogtian 
class, How this great question was debated, how it was determined by de-ment. 
elaring the zemindars who composed this class to be proprietors, and how the 
wisdom of this determination has ever since been questioned, are now portions 
of the constitutional history of the Anglo-Indian Empire. The zemindars, 
being thus confirmed in their position, continued to collect the khiraj from the 
cultivators and pay it over to the State. The terms of the settlement and the 
influence of English ideas worked, however, some important changes. In the 


1 Bee Lord Cornwallis’ Minute of the llth February 1798; and paregraph $3 of the Revenue despatch of 
the 16th January 1819. 

3 See paragraph 317 of the Report, dated 27th October 1818. 

3 This must not be understood to convey the idoa that all thess persons were novi Aomises. Many of them 
were Rajas, or otherwise men of position aud family before the Mahomedan conquest. 
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first place the Government limited and fixed for ever the amount of khiraj which 
it was to demand at the hands of the zemindars. The zemindars being declared 
to be “ proprietors of the soil”, “landholders”, “landowners”, it followed as a 
natural consequence from this and from the introduction of English ideas that 
the ryots have come to be looked upon as their tenants; the payments made to 
them by the ryots in kind or in money came to be regarded as rent, and the 
payments made by the zemindars to the Government were termed revenue. 
When the governing race, with whom rested the executive power and the ad- 
ininistration of justice, approached the subject of the relation of szemindars 
and ryots with those ideas of the English law of landlord and tenant formulated 
in the Regulations and present to their minds, the result, almost inevitable, was 
that the former state of things underwent considerable change.! 

§ 43. That at the time of the Permanent Settlement the ryots had rights 
was admitted then and has never since been denied, at least by persons possessed. 
of information on the subject. These rights were, however, very uncertain and 
indefinite." That they were so, is not surprising when we reflect upon the arbi- 
trary nature of the preceding Government upon the want of exact rules of law, 
and the non-existence of a trained judiciary proceeding by fixed methods of | 
enquiry and determination. The Government of 1793 were unable to as~ 
certain and define these rights fully and accurately. The most able members 
of that Government felt and expressed their inability to do so with the means 
of information then at their deposal* They were also apprehensive lest en- 
quiries into these rights should excite suspicion in the minds of the zemindars 
that the assessment of the revenue was not really meant to be permanent :* and 
they indulged a strong hope that zemindars and ryots would, like landlords 
and tenants in England, adjust all matters in dispute between them by contract. 
But, although the Government of 1793 did not then fully ascertain and define 
the rights of the ryots, it saved these rights in express terms, and reserved to 
itself the power to ascertain and settle them at any future time at which it saw fit 
to do so. The exercise of this power inherent in Government is, of course, in 
no way dependent upon this express reservation, the value of which consists in 
its being a deliberate recital and acknowledgment of the existence of such 
rights at that point of time. 

§ 44. Whatever difference of opinion there may be as to the other rights 
which belonged to the ryots in 1793—and at this distance of time it is natural 
that there should be differences of opinion about what, being then uncertain, 
was not at the period made definite, and much of the evidence of which has since 
perished in the lapse of nearly a century—we think that there can be no doubt 
as to one right, the right, that is, to have the proportion of the produce payable 
by the ryot determined by Government. Such, beyond dispute, had been the 
practice of the Hindoo and Mahomedan sovereigns ;° and the Government 


1 To show the influence of English ideas, we may refer to Mr. Shore, whose view of the position was so clear 
and able, Although he “admitted, on the ground of precedent, the right of the Government to interfere in 
regulating the assessment upon the ryots”, he objected “to the policy and propristy of this interference without 
evident necessity’. “The regulation of the rents of the ryote", he observed, “is properly a transaction between 
the zemindar or landlord and his tenante, and not of the Government; and the detail attending it is so 
minute as to baffe the ekill of any man not well versed in it” —Minute of the 18th June 1789, para. 433, 

2“ With respect to the ryots, their rights appear very umoertain and indefinite—3fr, Shore's Minute of the 
18th June 1789, pars, 388. 

8 See the Minute of the Earl of Moira, dated 2lst September 1815, paras. 143-144, : 

4"Tt may bq urged that, unless Government intends to raise the revenues of the lands in future, any 
further knowledge of the value of them beyond what we at present possess is unnecessary ; sod to demand the 
accounts of it would only tend to excite suspicions iù the zemindars that the present assesment would not be 
permanent, The Court of Directors are themselves satisfied upon this point, and discourage the idea of local 
investigation inte the value of the lands, directing thet, when the tribute of each zemindar is fixed, he shal? 
remain undisturbed in the administration and enjoyment of his estate, and be assured that as long as he pays hie 
stipulated revenue he shall be subject to no serutinies or interposition of the officers of Government, unless where 
a judicial procese may become necessary to adjust claims between him and tenanta, or talukdars, or partners of the 
same zemindari”’—2fr, Shore's Minute of 18th June 1879, para. 473. See also Revenue lettor of 16th January 1819, 
para. 31, It-may be observed that the Conrt of Directors in 1819 admitted this to have been a misteke,—. 
See Revenue letter of 16th Jani 1819, para. $8. 3 

5 First clause of section 8, n L of 1798: Revenue letter of 15th January 1819, para. 89, whero it is 
said—“ It is also a circumstance which is not to be overlooked that, although so many years have elapsed since 
the conclusion of that settlement, yet no resort has been had to the exercise of the power we then exprossly 
reserved of interfering for the purpose of defining and adjusting the rights of theryots. We conolude that the 
supposed difficulty or impratticability- of the operation was the cause of this non-interference.’ See also 
Revenue letier from Bengal, dated 17th July 1818, paras. 146-143. z 

8S2 above § 41. Seo also Fifth Report of the Select Committes on the Affaire of the East India 
Company, p. 24,—* In point of fact the original amount seams to have been auciently ascertained and fixed by an 
act of the Sovereign.” ‘ E 
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§ 45. We entertain no doubt that the ryots of 1793 possessed substantial Sueb rents 
rights: but even if they had no rights whatever, we think that Government psysble by, 
could not consistently, with the proper discharge of its functions, leave the 2°... ase5 


ist farmer between the landowner and the labourer; the produce of the land competition, 
is divided between two classes—the landowners and the labourers—the latter pot been. 
sustaining the character of capitalist to the limited extent to which capital custom. 
enters into the question at all. In such a state of things rents can be settled 

only by (1) custom, or (2) by competition, or (3) by law. Custom has not as 

yet settled rents in the Lieutenant-Governorship of Bengal, owing in part to 

the disturbing influence of our own legislation, especially the Revenue Sale 

Law; and their settlement cannot be left to the slow operation of a principle 

which has hitherto failed, and of the future efficacy of which there is no pre- 

sent prospect. Then as to competition, while population is sparse and land, 

is plenty, when the supply of cultivators is limited and the demand. for them 

active, the ryots have the best of the position, and can secure favourable 

terms. As population increases, the’ tables are gradually turned, and where 
cultivation of the soil is the only means of subsistence, the ultimate effect of 
unrestricted competition must be that the landowners can dictate their own 


1" In regard to proprietary right to the land, the recent enquiries had not established the zemindar on the 
footing of the owner of & landed estate in Europse, who may lease out portions and employ and dismiss labourers 
at pleasure ; but, on the contrary, had exhibited, from him ‘en te the actual cultivator, other inferior land- 
holders styled talukdars and cultivatars of different descriptions, whose claim to protection the Government 
readily recognized, but whose rights were not, under the principles of the present system, so easily reconcileable as 
to be at once susceptible of reduction te the rulea about to be established in perpetuity. ese the directors 
paciouany Tocommended to the consideration of the Government, who in establishing permanent rules were to 

we an opening for the introduction of aay such in future aa from time to time might be found necessary to 
prevent the ryote being improperly disturbed in thoir possessions, or subjected to unwarrantable exactions, This, 
the Directors observed, would be clearly consistent with the tme practice of the Mogul Government, under whick 
it was a yoneral maxim that the immediate cultivator of the soil, duly paying his rent, should not be dispossessed 
of the land he occupied; ‘and this, they further observed, necessarily supposes that there were some limits by 
which the rent could be defined, and that it was not left to the arbitrary determination of the zemindar.”—Here 
followr the passage quoted in the previous Note.— Fifth Repor : 

“ We cousider it equaliy principle interwoven with the ‘constitution of the different Governments of India 
that the quantum of rent is not to he determined by tho arbitrary willof the zemindar.’—ZRevenue tetter from 
Bengal, dated 7th October 1815, 7 

2 The late Mr. John Stuart Mill defined coftier tenere ex embracing all cases without exception in which the 
labourer makes hie contract for land without the intervention of a capitaliss farmer, and in which the condi- 
tions of the contract, especially the amount of rent, are determined not by custom but by competition, Ina 
very ingtructive chapter of his work on Political Economy, in which he draws a parallel between the tenure of 
land in Ireland and Indis, he says—“ The produce on ths cottier system, being divided into two portions, rent 
and the remuneration of the labourer, the one is evidently determined by the other. The labourer has whatever 
the landlord does not take; the condition of the labourer depends on the amount of rent. But rent, being 
regulated by competition, depends upon the relation between the demand for land and the supply of it. The 
demand for land depends on the number of competitors, and the competitors are the whole rural population. 
Tbe effect therefore of this tenure is to bring the principle of Population te sot direotly on the land and pot, as in 
England, on oapital. Rent in this state of things depends on the proportion between population and laud. As the 
land is a fixed queotity, while population has an unlimited power of increase, unless something checks that increase, 
the competition for land soon forces up rent to tha highest point consistent with keeping the population alive. The 
effects therefore of cottier tenure depend on the extent to which the capacity of population to increase is controlled, 
either by custom, by individual prudence, or by starvation and disease.’ 

“Tt would be an o; tion to affirm that uottier tenancy is absolutely incompatible with a prosperous condition 
of tho labouring olass. i we could Farpas it to oxist among a People to whom a high standard of comfort 
was habitual, whose requirements were such that they would not offer a higher rent for land than would leave 
them an ample subsistence, and whose moderate inorease of numbers left no unemployed ulation to force 
up rente by competition, save when the inoreasing produce of the land from inorease of skill would enable a higher 
reutto be paid without inconvenience, the cultivating olsss might be as well remunerated, might have as 
large a share of the necessaries and comforts of life on this system of tonure as any other: they would not, 
however, while their renta were arbitrary, enjoy eny of the peculiar advantages which metbayers on the Tuscan 
tren derive from their connection with the land: they would neither have the use of a capital belonging to 

eir landlords, nor would the waunt of this be made up by the intense motives to bodily and mental exertion 
which act upon the peasant who has s permanent tenure. On the contrary, any increased value given to the 
land by the exertions of. the tenant would bave no effect but to mise the rent i himself 
either the next year or at farthest when his lease expired. The landlords might have justice or good sense 
enough not to avail themselves of the advantage which competition would give them ; and different landlords would 
do so in different degrees. . . 2. + . . The only safeguard against these uncertainties wouid be 
the growth of a custom insuring permanence of tenure in the sme occupant without liability to any other 
‘acreage of rent than wight heppen te be sanctioned by the general sentiments of the community. . poa 
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terms to the ryots, who must either accept them or strave? The whole agri- 
cultural population are thus reduced to a condition of misery and degradation 
which must seriously reflect upon the Government under which such a state 
of things has come to pass. The land of a country belongs to the people 
of the country: and, while vested rights should be treated with all possible 
tenderness, no mode of appropriation and cultivation should be permanently 
allowed by the Ruler, which involves the wretchedness of the great majority 
of the community, if the alteration or amendment of the law relating to land 
can by itself, or in conjunction with other measures, obviate or remedy the 
misfortune. 

§ 46. Whether, then, the question be examined in the light of the ancient 
constitutional law of the country, or with reference to the high duty and 
obligation devolving upon Government to promote the happiness and prosperity 
of the people, the conclusion is the same, namely, that the ruling power ought 
to determine the rents payable in these Provinces by the ryots to the zemin- 
dars. In this view the appropriate theory of rent is, not that it is the surplus 
profit of capital applied to agriculture, or that it depends immediately upon, 
or is regulated by, the profits of capital, but that it is such‘a proportion of 
the produce of the soil, deliverable in kind, or payable in money, as the 
Government may from time to time determine shall be delivered or paid by 
the cultivators to the zemindars, or those to whom the zemindars have trans- 
ferred their rights, If it be asked on what principle Government should 
determine this proportion— what share shall be considered fair and equitable— 
our answer is—Such a share as shall leave enough to the cultivator of the soil 
to enable him to carry on the cultivation, to live in reasonable comfort, and 
to participate, to a reasonable extent, in the progress and improving prosperity 
of his native land. f 

§ 47. When we come to apply this principle to the solution of the ques- 
tion before us, the first reflection that occurs to us is that there is not pre~ 
sented to us a ¢abulu rasa on which we may inscribe a single rule, or set of 
rules, which shall be of uniform application. The progress of nearly a century 
has created relations of persons and conditions of things, to sweep away which 
for the purpose of establishing an ideal normal standard would involve an 
interference with vested rights and a disturbance of existing associations 
which would irritate the feelings of those concerned, and render the remedy 
worse than the disease. Were we to set up any single average standard of 
comfort for the whole agricultural population of these Provinces, we might 
find that, while it placed the Behar ryot in a position of ease calculated by 


—$—— ee 


can only be obtained from land, all stipulations snd agreements respecting the amount of rent are merely: 
nominal. The competition for lend makes the tenanta undertake to pay more than it is possible they ehould 
pay, and when they have paid sll they can, more almost always remains due.” Ib would seem to follow that if custom 
ar the habits of the agricultural population are nob strong enough in such a community to keep rente within such s. 
limit as will allow a reasonable standard of comfort for the cultivators of the soil, the Legislature ought to impore 
euch a limit: and that, failing this, a state of wretched cottierism must be the result when the preseure of population. 
has reached a certain point, . We s n 

1 The difference between Bebar and the Eastern Districts of Bengal appears to iHustrste remarkably these two- 


a better standard of comfort; but, although the condition of things as their present stage appears fair, it is 
impossible not to dread a decline into oottieriam hereafter, especially as there are no checks npon the incresse of 
population. To show that this apprehension is not without foundation, we quote the following passage from s letter 
of the pleaders of the Ru re Courts, written in 1876 :— 2 hi? 7 s 

“The demand for land is, indeed, very great, and as the cultivating class is steadily increasing, the ti- 
tion for obtaining land, and with it the rate of rent, is also on the increase. So strong is the desire for don 
the part of this class that they sometimes bid for it at æ rate of rent which would leave them no margin for 

t. The zemindsrs, in their turn, do not fail to take advantage af this state of things to inorease their 
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- the sudden change to engender sloth rather than energy, it fell short of the 
existing requirements of members of the. agricultural community in some 
other parts of the country. The inequalities in existing rents are due to 
causes which have their roots in the past history of the best part of a century. 
The density or sparseness of population in different districts; the quantity of 
unreclaimed land available to meet the requirements of a growing community ; 
the energy of particular landlords; the proximity or distance of courts: or 
Magistrates able to repress this energy, when it exceeded the bounds of law; 
the force of resistance offered by the ryots, varying widely in different parts 
of the country; the indolence of other landlords; the frequency of Govern- 
ment management; the irregulifr incidence of famine; the unequal opening 
up of the country by railways and roads, in respect of which all districts do 
not yet enjoy equal facilities ; the action of the great rivers—these and other ` 
causes have produced imparities, of which we think that account must be taken, 
in any endcavour to settle rents, or the enhancement or rents, by legislation. 
We are, therefore, all agreed that existing rents should be taken as the basis of 
operation; in other words, that no attempt should be made to replace these 
existing rents immediately by any new and uniform standard ; and that, apart 
from the usual and recognized grounds of abatement, there exists no necessity 
for reducing rents generally in any part of the country. At the same time we 
think that, in regulating future enhancement, regard may reasonably be had to 
existing inequalities, and that landlords, who have already benefited more than 
other landlords by the favourable action of some of the causes above-enumerated, 
are not entitled to an equal accession of advantage in the future. 

§ 48. This brings us to the important question—Can a simple uniform rule No simple 


be laid down for enhancement ? We think this question must be answered in of enhances 


the negative. The subject has been fully considered by able and practical minds bis. °°” 
upon more than a single occasion ; and none of these deliberations has produced 
any simple, practicable rule which, applied to all conditions and under all 
circumstances, will afford satisfactory results. In taking up the question anew, 
and seeking for such a rule, we have examined all that has been done by those 
who have preceded us in the quest, and we have made what further search we 
could in the light of their knowledge and experience ; and the ultimate conclu- 
sion at which we have arrived is that no. such rule çan be devised or for- 
mulated! It would, of course, be possible to lay down some rule which, like 
Draco’s Penal Code, might be embodied. in a single section and apply to all 
cases; but when it came to be put into. operation it would work so much in- 
justice to both parties that each would be equally eager for its repeal. 

§ 49. The uncertainty of agriculturalexgerience is very great in everycountry, Immense , 
but probably in no country is it so great as in India. This increases ‘the diffi- the subject. 
culty of providing against fluctuations of season by average calculations; and Which rent 
the consequences of failure in those calculations are terribly aggravated through ““?°"** 
the absence of capital, by drawing upon which the agriculturist is in other coun- 
tries enabled to tide over an abnormal succession of bad years, hoping to re- 
piace what is so consumed by increased energy when circumstances are more 
favourable. The fertility of land depends in India, as in other countries, upon” 
the nature of the soil and sub-soil; and there are in these Provinces numerous 
varieties of both, well -understood by the ryots. In settlement proceedings 
all over India, from before Akbar’s time down to the present period, we find 
these varieties mentioned and taken into account. Some soils are cultivated 
with much less labour than others; and this is a very important consideration, 
where so much has to be done by manual labour, where the race of cattle 
which supplements the exertions of man is deficient in muscle and vigour, 
and where the absence of capitaland the nature of the country prevent the 
introduction and use of more effective agency. The rich alluvial chus* yields 
a bumper crop in return for the mere exertion of sprinkling the seed on its 


1“ Rents vary in every village, not morely with the diversities of soil and crops, but also with reference 
to the casts uf the cultivatora. Tho inference to bo drawn is, therefore, that xa common rule can be laid down, 
and that the failure of past attempts to settle the matter is chiefly to be attributed to the desire which the 
public officers have had to ronder thut simple and uniform, which is in its nature various, and to their impatience 
of tho detailed investigation by which alone ucouracy can be sacured.”—Resolution of Government of India, 
dated 1st August 1823. 

3 Char is equal to an island or alluvial formation thrown up by a river. 
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General ` 
conclusion 
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surface; while the stiffer soi] of the higher mdts‘ baked during tho burning 
“months when the heaven is as brass and the earth as iron, and scarcely moistened 
by the tardy rains, is with difficulty turned up by the straining oxen and the 
toiling ploughman to be ready in time for the rice seedlings, which one by one 
have to be planted out through the full expanse of every field. Assuming 
land to be unlimited in its supply, the average labouring tonilly ean in the 
former case cultivate more land and raise more produce than in the latter case. 
If half the produce be given as rent, it makes an enormous difference to 
those who have to subsist on the remainder, whether the half of a hundred 
measures be given or the half of three hundred. Where the size of the 
holding is not limited by the amount of labour necessary for cultivation, it may 
be limited by the pressure of population and the extent of uncultivated land 


still available. Thus, similar results are produced by different causes. Then, - 


we have differences in situation almost infinite. Where rent is payable in 
money, part of the crop must be sold to obtain the coin with which the ryot 
may discharge his liability. If the mart is near, the labour and cost of carriage 
are inconsiderable, and the ryot can easily go to market when prices are most 
favourable; but these become a serious item when the produce has to be 
carried over roadless plains and across unbridged nullahs to a distant and un- 
certain staple. Some fields are near the village and the threshing-floor, and 
no sooner is the crop ripe than it is garnered, while others lie in a distant mát 
and their produce has to be carried on bullocks’ backs or men’s heads, many an 
ear falling by the wayside, to where it can be threshed and winnowed, and this 
perhaps after the thieving birds and hungry cattle, or it may be the wild hogs 
from the neighbouring jangal have sadly diminished the husbandman’s profits, 
while he is waiting his turn for the busy oxen or the help of hie neighbours. 
Here the water is deficient for the amun paddy, and there the aus is drowned 
by an unforeseen inundation. In one part of the country land is sufficiently 
plentiful to allow a fourth to Lie fallow every year, while in another part the 
soil never gets rest, and there is no manure to keep up its strength, even the 
droppings of the cattle being collected and dried for fuel. In one perguanah 
the adult population are healthy and strong to labour ; in another, the climate is 
so bad that one-third on an average are down with fever and ague, and the re- 
maining two-thirds in various stages of convalescence lack the physical vigour 
necessary to successful toil. In one district the cultivators of the soil have to 
support but one set of landlords: in another, they have half a dozen or even 
mere middlemen under different names and with various rights having come 
between the zemindars and the ryots. These are some of the many causes upon 
which depend the numerous inequalijjes and variations’ in the subject-matter 
with which rent is concerned in these Provinces. No simple rule of uniform 
application can allow for all these: and unless they are allowed for and taken 
into account in individual cases, there cannot be fair and equitable rates of rent, 
for, in order, to be really so, they must be fair. and equitable in the concrete as 
well as in the abstract. The conclusion then to which we feel guided upon the 
whole subject of settlement of rents and enhancement is that the safest course 
for the Legislature is to lay down certain broad lines upon which the officers 
of Government (whether in the judicial or executive department) shall pro- 
ceed in this matter, at the same time providing certain positive checks which 
experience has shown to be necessary in order to’ prevent sudden and great 
changes in’ the respective conditions of landlords and tenants in Bengal. — 

§ 50. We pass from this analysis and discussion of the general subject to 


the particular provisions which we believe can safely and beneficially be made . 


fot the enhancement of rent in these Provinces. It will be convenient to state, 
in the first place, the existing law upon this important matter. (1) There aro 
nó express - provisions for the enhancement of the rent of tenures or under- 
tenures; and the want of a definite enactment on this point has undoubtedly 
given rise to much expensive litigation. (2) The rent of a ryot having a right 
of occupancy can be enhanced upon any one or more of the following three 


1 Mát is equal te a plain, the open cleared space between the belts of trees that generally enclose a village, 

2 When rente are paid in money, the fluctuations in the price of grain are another disturbing element :— 
“India, more than any other country, is subject to sudden and great fluctuations in the price of grain, so that in 
many parte of it assessmente in money, originally fair, have from this cause alone become excessive, —Appesdiz 
to Minates of Evidence of the Select Committee of the House of Commons on the Affairs of the East India Company, 
1832, p. 56. : 
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grounds, viz., (a) that the rate of rent paid by such ryot is below the prevailing 
„Tate payable by the same class of ryots for land of a similar description and 
with similar advantages in the places adjacent; (4) that the value of the 

reduce or the productive powers of the land have been increased otherwise than 
br the agency or at the expense of the ryot; (c) that the quantity of land held 
by the ryot has been proved by measurement to be greater than the quantity 
for which rent has been previously paid by him. As a necessary preliminary to 
the enhancement of the rent of an occupancy ryot, a notice of enhancemnet 
must be served on him before the close of the year preceding that for which 
the enhanced rent is claimed, and the failure to serve such notice is fatal to 
the demand of enhancement; (3) in the case of ryots not having a right of 
occupancy, that is, all ryots who have held for less than twelve years, there are no 
express provisions for enhancement, and the practical result is that, if any such 
ryot refuses to pay an enhanced rent demanded of him, he is evicted by his 
landlord, though, if he is allowed to remain in possession, more than a reason- 
able rent cannot be'recovered from him. 

§ 51. Taking these three branches of the subject in order, we have, in the Proposa 
first place, provided for the enhancement of the rent of tenures and under- enhance. 
tenures by enacting that in any case in which such rent is liable to enhance- Penares ana 
ment (there are cases in which it is not so liable) it may be enhanced up to tenures. 
the limit of the customary rate payable by persons holding similar tenures 
or under-tenures in the vicinity, or, where no such customary rate exists, up to 
such limit as to the court shall appear fair and equitable, but so that the profit 
of the tenure-holder or under-tenure-holder shall not (in the absence of certain 
special circumstances to be noticed hereafter) exceed thirty per centum of the 
balance which remains after deducting from the gross rents payable to him the 
expenses of collecting such rents—see section 9 of the Bill. It may be observ- 
ed that, according to the rule contained in section 8 of Regulation V of 1812, 
ten per cent. of the balance just mentioned was allowed to the tenure-holder. 
This section was repealed by Act X of 1859, but by some oversight no provision 
was substituted by this Act, though the principal as being fair and equitable in 
itself and usual by reason of the provisions of the Regulation was on several 
occasions acted upon by the courts after that Act was passed. It appears to a 
majority of us, after careful consideration, that the limit of žen per cent. is too 
low, and we have accordingly allowed a higher limit, namely, that of a maximum 
not exceeding thirty per cent. in ordinary cases? We have provided for the 
special and well known case of jangalburi holdings by. enacting (section 12) 
that when more than one hundred bighas of land have been demised for re- 
clamation purposes, more than half being af the time unreclaimed, and the whole 

_ having been’ subsequently reclaimed, the rent of the tenant may not be 
enhanced so as to leave him a profit of less than twenty per cent. of the net 
balance above-mentioned, and the court may allow him such profit in excess of 
twenty per cent. as to it appears fair and equitable. In order to prevent these 
new provisions from working hardship by any sudden and great change, we 
have annexed the following checks :—(a) the enchanced rent shall not in 
any case be more than double the previous rent ; (4) the court may direct that 
the enhancement shall take effect gradually, or, in other words, that the rent 
shall increase yearly during any number of years not excecding five, until the 
limit of the enhancement allowed has been reached; and (e) that rent, once 
enhanced, shall not be altered for ten years, unless on account of alluvion or 
diluvion—(section 9 of the Bill). We have further settled a doubtful question 
by expressly enacting (section 8) that, in the absence of an express contract to 
the contrary, every tenure-holder and under-tenure-holder shall be liable to pay 
additional rent for land gained by alluvion, and shall be entitled to abatement 
of rent for land lost by diluvion. We here follow a principle, recognized by 
the Government in dealing with the cognate subject of revenue, and in accord- 
ance with justice, equity and good conscience. We have elsewhere (section 18) 
applied the same principle to ryots entitled to hold land at fixed rates. We 


1 Mr, Justices Levinge mentions in his Minute on Act X a case in which fwo-thirds (he does not say 
whether of the gross or net collections) were given to the landlord and the residue to the middleman. If the 
calculation was hero made an the not calculations, the collection expenses being taken at ten per oent, the middle- 


man got 30 per oeut., being 100 — “ee 
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think it unconscionable that when the land has ceased to exist, out of which 
issues the benefit in which landlord and tenant participate, the tenant, in 
addition to losing his own sharo of this benefit, should have to make good 
the landlord’s share, thus conferring upon him the advantage of insurance 
without the payment of a premium. ‘Then, as it is reasonable that he who secks 
equity should do equity, it follows that the tenant, who has been relieved from 
` the payment of rent for land which he has ceased to enjoy, should pay rent for 
additional land added to his enjoyment. We shall have occasion to return to 
the question of enhancement of the rent of tenure-holders and under-tenure- 

holders in connection’ with another portion of our subject. 
Saianeee ° § 62. Coming now to the second branch of this portion of the subject, 
mont p namely, the enhancement of the rent of occupancy ryots, we have, after due 
orang consideration, decided to retain substantially the grounds of enhancement to be 
Sitomse” found in the existing law. We have, however, endeavoured to benefit by the 
fovteprove. eXperience of the last twenty years so as to make these grounds clearer and 
them, more readily intelligible to the parties affected by them. In doing this we 
have found it expedient to split up the second ground into two. As re- 
arranged in section 22 of our Draft Bill, the grounds of enhancement now stand 

us :— k ; i 

(1) that the rate of rent paid by such ryot is below the prevailing 
rate payable by the same elass of ryots for land of a similar 
description and with similar advantages in the vicinity ; 

(2) that the quantity of land held by such ryot has been shows by 
measurement to be greater than the quantity for which rent 
has been previdusly paid by him ; ; 

(3) that the productive powers of the land held by such ryot as com- 
pered with such powers at the time when the rent was fixed, or 
at any subsequent time, have increased otherwise than by the 
agency or at the expense of the ryot, and from cauace not merely 
temporary or casual ; 

(4) that the prices of produce iz the locality, or at the usual markets, 
as compared with similar prices at the time when the rent was 

fixed or at any subsequent time, have increased otherwise than 
by the agency or at the expense of the ryot, and from causes 
not merely temporary or casual. i 
The first of these grounds corresponds with the first ground in the present 
law; the second with the third; and the third and fourth with the second. We 
shall make some observations as to each in the above order. 


Pate, 
presents no 
difficulty. 


class of ryots.” In other respects this ground of enhancement has not present- 
ed any difficulties ; and the cases do not show that, so far as it is concerned, any 
amendment of the law is very urgently required. The idea of a pergunnah 
rate of rent, a prevailing rate paid by tenants of the same class within a certain 
tract of country, has long been familiar to the people, and, where such a rate is 
generally known and acknowledged, a landlord has seldom, in the absence of 
other disturbing circumstances, to put a ryot into court in order to get him to 
pay rent according to this rate. The germ of dispute and litigation does not 
lie here. The landlord who seeks to put an individual ryot on an equality with 
his brethren has public opinion generally in his favour, for human nature in 
Bengal, as elsewhere, is envious of an individual better off than the rest of the 
community, and takes pleasure in the assertion of the principle of equality 
when violated by the superior condition of a neighbour. It is when the land- 
lord seeks to raise the rate for all ryots when all are threatened with a common 
misfortune that unanimity for self-defence, and combination against the general 
enemy, rule the village counsels, and leave the zemindar no hope of success with- 
out some such coercion as the. law permits. i 

Enhance- § 54. The second ground is, in our opinion, misnamed g ground of enkance- 
mentor? ment. If the quantity of land keld by a ryot is found upon measurement to be 
quantity of greater than the quantity for which he has been paying rent, and if he is com- 


found on pelled to pay rent for the excess, the whole rent payable by him is increased ; 
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but the rate of rent payable is not increased, and the term ‘enhancement’ ment tove 
might well be confined to this latter increase. The cases under this head may, ™2onson. 
broadly speaking, be divided into two classes.. The first class includes eases of Jhei2°* 
encroachment—where the ryot has encroached upon the uncultivated or un- Repony 
occupied land of his landlord and has surreptitiously enlarged his holding, These Haes ncier 
cases are of less frequent occurrence in the more settled parts of the country, Ptieed 
where there is little or no waste, where the fields are tolerably well demarcated ite two 
by ails or low boundaries, about a foot and a half high, and every field has a well- 

known owner. In less populous districts where cultivation is in patches, and 

a considerable portion of. land lies fallow or waste, the opportunity and temp- 

tation to encroachment are greater, and the bond fide cases of this class are con- 
sequently more numerous. Under the second class come those cases in which 

there is little pretence for saying that any encroachment has really taken place, 

-but a measurement, or the threat of a measurement, is used as a means of obtaining 

an increase of rent, which the landlord thinks he ought to have, and which he sees 

no other way of obtaining. There is a dispute about the proper length of the 
measuring pole, and the landlord, having made the measurement with a pole of 

his own choosing, hopes to get this dispute settled in his favour, or he trusts to 

various well-known devices of the measuring amin to make the land more than 

it really is. Even where the landlord is too honourable to resort to such, 
practices, his amlah make rich gains out of a measurement; and the ryot, who 


§ 55. The third ground of enhancement is that the productive powers of Eabance. 


the land have increased. Now, they may have increased t1) by the agency or ground that 


labour or capital upon it, the benefit of the improvement will be his, and his been 
alone. Thus, the law encourages thrift and industry by guaranteeing the enjuy- 
ment of their fruits to the persons who exercise these qualities. Between the 
second and third cases the present law makes no distinction, and it gives the 
whole of the increase to the landlord, except in cases of customary rents, in 
which the rule is limited by the principle of proportion enunciated in the Great 
Rent Case. In our Draft Bill (section 23) we have given the whole of the 
increment in the second case to the landlord, for the same reasons for which the 
existing law gives it to the ryot in the first case. As to the third case, it may 
fairly be wait that, however just it may be to give the whole increase to the 
landlord when the whole of it is due to his agency or expenditure, the justice 
of doing this is not so apparent where the landlord has contributed nothing to 
` bring about this increase, and in this respect he and the ryot stand upon equal 
ground. If it be admitted that the ryot has certain rights, has a certain interest 
in the land as well as the zemindar, why, it may be asked, should not the for- 
mer as well as the latter participate in the benefit which accrues to the common 
property from external sources, over which neither has any influence or control ? 
Accepting the justice of this argument, we have thought it reasonable and 
equitable in this case to divide the increment equally between the landlord and 
the tenant as a general rule. It may, however, be observed that when the 
increment exceeds the old rent the effect of one of the positiye checks which 
we have provided, namely, that no enhanced rent shall be more than double 
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the former rent, may be that the ryot will receive more than half of the benefit 
(see clause (ò), section 23 of the Bill). .In order to ascertain the measure of the 
increase, it is necessary to take some point of time in the past between which 
and the present the comparison may be made. The want of a definite rule on 
this portion of the subject has been greatly felt. We have provided that the 
present, i. e., the increased productive powers of the land, may be compared 
with the productive powers of the same land as they were when the rent 
was originally fixed, or as they were at any subsequent time. The first part of 
this rule requires no explanation and no comment. A comparison between 
the productive powers as they now are and the same powers as they were when 
the rent was first fixed is fair to both parties; but the principle cannot be left 
depending upon a rule so limited, because in a large proportion of cases the 
productive powers of the land at the time that the rent was fixed cannot be 
ascertained. It may have been so long ago that no living evidence is now forth- 
coming, or it may be that some such evidence is to be had, but that it is 
utterly unreliable, being.merely oral testimony, given long after about that 
which at the time received no particular attention, and partaking of the usual 
worthless nature ot such evidence. In any such case, if the principle of com- 
parison is to be put in force at all, it becomes necessary to compare the present’ 
with a point of time subsequent to that at which the rent was originally fixed. 
If the productive powers at such subsequent time were less than when the rent 
was first settled, the calculation will be to the ryot’s disadvantage, as the inorease 


upon the original productive powers will appear greater than it really has been. 


Tf, on the other hand, the productive powers ‘at such subsequent time were 
greater than they originally Were, the increase will appear less than it really 
has been, and the ryot will be benefited to the detriment of the landlord. Asa 
matter of fact, we think that neither contingency is very likely to have happen- 
ed to any great extent in the majority of cases, and that no great injury is 
likely to be done to either party. We are agreed that when enhancement 
of rent is allowed on the ground that the productive powers of the soil have 
increased, there ought to be a reasonable prospect that the causes to which such 
increase is due are likely to be permanent in their effect and not merely 
temporary and casual; and we have added to this ground of enhancement words 
to this effect. 

§ 56. The fourth ground of enhancement is that the value of the produce 
has increased, It appears to us that this ground of enhancement is altogether 
distinct from an increase in the quantity of the produce due te an improve- 
ment in the productive powers of the soil. We have in consequence ehtircly 
separated these two grounds, In stating this fourth ground, we have, in the 
first place, substituted the term “ price,” which is equivalent to money-value, 
for “value,” which includes other values besides money-value. We have thus 
made the language more precise without altering what we understand to have * 
been the intention of those who framed Act X of 1839. The price of agricul- 
tural produce bas increased enormously in these Provinces during the last 
twenty or thirty years. This increase is due to two principal causes. In the 
first place, even while the relative value of the precious metals which are used 
for the coinage of a country remains the same, there is a constant tendency* 
for the money-value or price of agricultural produce to rise as population in- 
creases and improvement progresses. The Province of Bengal bas been rapidly 
progressive in every way during the last century of peace and seourity. Popu- 
lation has increased. A large and still expanding export trade has brought the 
demand of other countries to bear upon prices in addition to the enlarged de- 
mand of the Province itself. In the second place the coinage consists of silver, 
and the relative value of silver has been gradually decreasing. The price or 
money-value of produce has therefore risen. We are of opinion that the land- 
lord should have a share in the increase of price due to the above two causes. 
It is not possible to separate the respective effects of these causes and so calcu- 


1 Political Economists lay down the proposition that while the rate of profit and interest has a downward ten- 
dency in a progressive community, rent (í. ¢, in their sense of the term‘ rent’), on the contrary, tends to rine 
incessantly —that in fact, all progrese in wealth and populstion tends te a rise of rente.—Ses Mill's Political 
Economy, Vol. I, p. 388; Systems of Land Tenure in Various Countries, p, 221. Where capitelist farming 
prevails, any fall in the usual rata of profit and interest must operate directly to increase rent: but, apart from 
this cause, rent increases in a progressive community. An advancing population has a tendency to create s 
larger demand for food, and the price rises in consequence, 
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late how much of the increase is due to each. The landlord ought, however, 
according to our view, to participate in the benefit arising from each. The 
first cause, i. e., the general progress of the community, makes the land more 
valuable as a natural agent for the production of food. The increase of value, 
if not taken by the State—and the effect of the permanent settlement is that 
the State does not take it—must go to those whom the law allows to keep all 
that interest in land which constitutes property in land. Now the persons, 
who in these Provinces have this property in the land under the existing law, 
are the zemindars and the ryots, not the ryots only. Therefore the zemindars, 
having a share in that complete interest: which constitutes property, ought to. 
have also a share in that increase ‘of value which is an accession to that interest. 

‘The effect of the second cause is to diminish the value of the rent payable in 
silver in relation to all commodities, which the landlord can obtain for the 
money which he receives as his rent. This money, therefore, represents a smaller 
share of the produce than it did before the relative value of silver fell. It 
is but equitable, therefore, that the money rent of the landlord should be in- 
creased so as to make it represent a share of the produce equal to what it repre- 
sented when the rent was originally fixed. Then there are other consider- 
ations. The benefit accruing from the operation of the first cause is limited by 
the quantity of the produce which the ryot sells or barters away. In respect 
of the portion retained for consumption by himself, his family and his cattle, 
and for seed, there is no direct benefit from the rise in price, because this por- 
tion does not come into the market. Hore the first cause differs from the 
second, and it differs also from the third ground of enhancement, under which 
the excess quantity of produce obtained from the increased productive power 
of the soil represents so much clear benefit. From this analysis it will appear 
that the component elements of this ground of enhancement are sufficiently 
complex ; and, looking at the above considerations, it is not very easy to say 
how the increment -arising from increase of price ought to be divided so as‘ to 
make the division fair to both parties. 

§ 57. Here, as in the case of the third ground, it is possible to conceive 
that the increase of price may be brought about (1) by the agency or at the 
expense of the ryot, or (2) by the agency or at the expense of the landlord, or 
(3) without the agency or expense of either. In the first case, as the law now 
stands, the rent of the ryot is not liable to enhancement. He receives the full 
benefit of the increase in price which he has himself brought about. That is matt 


ue to 


the effect here also of the words “ otherwise than by the agency or at the ex- Heapeucy 
nse of the ryot,” and we do not propose toalter this. At the same time it Fret, oF ta) 

is not easy to suppose a case in which the ryot could effect an increase in the fnuisra, 
price of the produce solely by his own agency or at his own expense. In so gather 
far as better prices may be due to improved means of communication, -which Mota 
have been effected by the road cess or public works cess funds, we have pro- penca? te? 
vided that the ryot shall pay so much less enhanced annual rent as is equal to “> cme 
the annual sum which he has contributed to these funds. In the second case, 

or where the increase of price is due entirely to the zemindar’s agency, or has 

been brought about altogether at his expense, it appears to us, on the whole, to 

be reasonable that he alone should receive the entire benefit. A case of this 

sort might ocour where a zemindar had opened a new káć and improved the 

means of communication between it and the lands of his estate. In the third 

case, which is by far the most common, the case, that is, of an increase of price 
brought about by neither the zemindar nor the ryot, but by general causes, the 
reasoning used above (§ 55) in respect of the similar case arising upon the 

third ground of enhancement appears to have equal application. Having given 

the whole subject in its diversified details what consideration we have been 

able, a majority of us think that the fairest general rule here also will be to 

‘divide the increment equally between the landlord and tenant. Messrs. Mac- 

kenzie and O’Kinealy would in this case, as well as in the analogous case under 

the third ground of enhancement, give two-thirds of the increment to the -ryot 
. and the remaining one-third to the landlord. 

§ 58. As to the period of past time between which and the present the Comparison 
comparison should be instituted, and as to the causes of the increase being not between, 
merely temporary or casual, the remarks above made upon the third ground What timon 
of enhancement apply. Then as to the markets, the prices of which should °? °% 
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govern, we have provided that the prices in the locality or at the usual markets 
are to be taken. There ought to be sufficient evidence of these prices procur- 
able from the local mahajans and their books or from other sources. We have 
further facilitated the proof by providing for the preparation and publication 
of annual official price lists, the object and use of which we shall explain 
hereafter. > 

§ 59. The next question which has engaged our attention in connection 
with this part of the subject is the very important one of the species of produce 
which shall be taken for the calculation of prices. Shall these prices be calcu- 
lated for all the crops actually grown on the lands, as well for special crops 
requiring special care and cultivation, as for the ordinary food crops of the 
district. During the period antecedent to British rule it was usual to vary the 
reut with the crops cultivated. Section 56 of Regulation VIII of 1793 en- 
acted that “ where it is the established custom to vary the pottahs for lends 
according to the articles produced thereon, and while the actual proprietors of 
land, dependent talukdars or farmers of land and ryots in such places shall pre- 
fer an adherence to this custom, the engagements entered into between them 
are to specify the quantity of land, species of produce, rate of rent, and amount 
thereof, with the term of the lease and a stipulation that in the event of the 
epecies of produce being changed a new engagement shall be executed for the 


>- remaining term of the first lease, or for a longer period if agreed on; and in the 


Question of 
special 


crops 
considered. 


event of any new species being cultivated a new engagement with the like 
specification and clause is to be executed accordingly.” It can well be under- 
stood that a despotic Government or its more despotic subordinates observed 


‘carefully any circumstances that would enable the cultivators to pay more than 


had previously been obtained from them. Where the share of, the State was 
taken in kind, a less proportion was always accepted for special crops in con- 
sideration of the greater care and expense necessary to their production. 
Where the share of the State had been commuted to a money-payment, very 
high rates were imposed on the lands on which special crops were grown. 
These rates were too often regulated more with reference to the aggregate 


value of the grass produce, which was very considerable, than upon a due 


allowance for the cost of production, which was a very much larger item in 
proportion than in the case of ordinary crops. In reasonably good years the 
ryot was able to pay and make a good profit; then came 4 year of failure, it 
may be when he had made a larger venture than usual, and the little capital 
vanished, while the high rates had to be paid, and perhaps the mahajan’s 
assistance had to be called in for this. The memory of the year of failure sur- 
vived, kept green by the mahajan’s long surviving claim, while the years of 
success from which little or nothing was saved were soon forgotten. It thus 
happened that the exaction of very high rates for fields devoted to special culti- 
vation discouraged and retarded agricultural improvement. It may be well to 
draw here a distinction between higher rates for superior land capable of pro- 
ducing superior crops and therefore suited for these’ special crops—such rates 
being paid without direct reference to the particular crops actually produced 
from year to year—and higher rates assessed with direct reference to the crops 
annually grown. The latter are sure to run much higher than the former, 
and in a bad year the loss and the cause of it are felt more distinctly. This 
distinction and the bad effects of levying a high rate directly on the crop were 
understood many yearsago. As early as 1792 the Government wrote as fol- 
lows in the Revenue despatch of the 12th December of that year :—* Appre- 
hending that the present great demand for sugar and the consequent rise in 
the price of it might induce some of the landholders to exact from their ryots 
an enhancement for the ground appropriated to the cultivation of the cane; 
and, as such shortsighted policy would have discouraged the extension of the 
cultivation of it, and consequently prevented the establishment of a trade in 
sugar between this country and Europe, we thought it advisable to issue a 
notification to the landholders prohibiting any enhancement of the rent of the 
sugarcane lands upon the ground of its being repugnant to the usage of the 
country as well as detrimental to their own interest and that of the State at 
large.” ‘We find the Directors writing out in 1887 to the following effect :— 
“It is the productive power of the land, and not its actual produce, that should 
be taken as the guide in-making the assessment. By this mede the best des-. 
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eription of encouragement is given to the cultivator to extend cultivation and 
yaise crops immediately beneficial and profitable to himself, and such a system, 
we have on a former occasion observed and are still of opinion, would not ulti- 
mately be found detrimental to the interests of the State.” We do not there- 
fore propose to interfere with any existing classification of lands based on 
their superior quality or capability of producing special crops, but we think 
that, in regulating enhancement of rent of the ground of rise of prices, account 
should be taken of the ordinary or staple crops only. A different rule would, 
in our opinion, tend to discourage the cultivation: of new and valuable species 
of production, and so prevent agricultural improvement. By allowing the 
Board of Revenue to declare from time to time what shall be taken to the 
staple crops for particular areas, an opportunity will be afforded of making any 
new crop a staple as soon as its cultivation has been thoroughly and generally 
established. As to special crops, such as betel-leaf, tobacco, sugarcane, and 
such like, we think that, as they are grown only occasionally or in small quan- 
tities, and require particular attention and involve special expenditure, they 
ought not to be considered in settling enhanced rents. We may further . 
observe in support of this view that, in commuting the Tithe into a money-pay- 
ment in England, staple crops only were taken into account, the staples select- 
ed being wheat, oats, and barley. 

§ 60. With reference to the question of what landlords should be allowed Question of 
to enhance rent, we were much impressed with a suggestion that ijarahdars \endloras 
should not be allowed to enhance the rents of the ryots holding land within slowed to 
the area, of their ¢arahs. On careful consideration it has, however, appeared rents. 
to a majority of us that as the zemindar’s proprietary interest may by law be 
leased either for a term or in perpetuity, it would not be quite consistent to 
say that the lessee may not take one particular portion of this interest, if the 
zemindar chooses to convey it. In proposing a procedure for the enhancement 
of rents, we have, however, felt ourselves at liberty to say that a mere lease- 
holder, of whose interest less than ten years remain unexpired, shall not have 
equal facilities in this respect with landlords having a permanent interest. To 
take away from zemindars under all circumstances the right of giving their 
‘derahdars authority to enhance rents would be to take from them something 
which they already have, would curtail the proprietary interest in the form in 
which it has existed since the time of the Permanent Settlement, and might 
interfere with vested rights. In giving a new facility, however, we see no 
reason why it should not be withheld from a class whose existence does not 
contribute to the welfare of the agricultural community. ; 

§ 61. Having thus indicated the broad substantive principles which should, Enhanced 
in our opinion, regulate the enhancement of rent, we turn to the positive checks cercain oneg 
which we think should be applied in order to prevent hardship as the result of more than 
the operation of these principles. And first we have provided that when en- frmerrent. 
hancement is allowed on the ground that the productive powers of the soil have cheoks 
increased, or on the ground that prices have risen, the enhanced rent shall in hancement. 
no case be more than double the former rent. It usually happens that the 
causes which here create the basis of the increase are gradual in their operation, 
and the cultivator gradually gets accustomed to the enjoyment of the increase. - 

To have to give up and hand over to his landlord any part of what be has ap- 
propriated and learned to regard as his own, seems hard to a person who, like 
an uneducated cultivator, is more prone to consider the present grievance than 
the past benefit which he has been enjoying. If so much is suddenly taken as 
to effect a sensible change in his position and standard of comfort, a feeling of 
injury is excited, which it is impossible to say has not some foundation in reason. 
If an European were required at a few months’ notice to pay four times the 
rent which he had been in the habit of paying for his house, he would resent it 
as an intolerable grievance; and if he were compelled to keep the house and pay 
the quadruple rent, he would regard it as legalized tyranny. Now, aryot may 
not be positively compelled to keep his land, but he cannot give it up because it 
is to him the means of subsistence, and he feels as much bitterness as the 
European at being forced, upon a few months’ notice, to pay treble or quadruple 
his former rent. We think it reasonable, therefore, that no ryot’s rent should be 
advanced per saltum to more than double; and as there may be cases in which 
even this increase would involve very great hardship, we have further allowed 
i 
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Progressive progressive enhancement, that is, by a gradual yearly increase for any number. 
mnk of years not exceeding five until the limit of the enhancement allowed has been 
reached. We have allowed progressive enhancement in all cases in which the 
Court or the Collector sees fit—cases, that is, falling under all four grounds of en- 
hencement. The double limit we have restricted to the third and fourth grounds. 
I£ a ryot has been paying less than the prevailing rate for his land, or if he has 
encroached and has been cultivating excess land without paying rent for it, the 
circumstances may be such that a very large and sudden increase would involve 
hardship or even put it beyond his power to pay, and so his rent may well be 
raised gradually to what he ought to pay; but there is not any argument that 
we can see in support of the limit of double rent not being exceeded in these 
cases. Indeed, in the case of encroachment, it would be a positive encourage- 
ment to wrong-doing on a large scale, as all the land taken beyond a certain 
Rent ime quantity would be acquired rent-free. We have enacted (section 23, clause (c)) 
fea popor- that when the rent of an occupancy ryot is enhanced upon the first, third or 
Hon ofr’, fourth ground, the enhanced rent shall not be more than one-fourth of the 
- Seduce. average annual value of the gross produce; or when such occupancy ryot holds 
under another ryot who has a right of occupancy, not more than three-tenths 
of such average annual value. A proposition that in no case should the rent of 
a non-oceupancy ryot exceed forty per cent. or two-fifths of the annual average 
value of the gross produce was lost by asingle vote. Finally, we have provided 
that when rent is enhanced on the third or fourth ground, and a table of en- 
hanced rents prepared by the Collector, such table shall be binding on both parties 
for ten years. ‘This will not prevent enhancement of rent for land gained by 
alluvion or abatement of rent for land lost by diluvion during this decennial 
period: and upon this subject the remarks already made (§ 51 above) are ap- 
licable. 
Bight to ee j § 62. How far the right to enhance given by the law should be allowed to 
fer slowed , be affected by contract between the landlord and tenant is a point upon which 
by contract. we have found it desirable to lay down a two-fold rule. We have provided 
(section 24) that when a ryot holds under a written lease for a term certain which 
has not expired, his rent shall not be liable to enhancement during such unexpir- 
ed term. We have also expressly provided that there shall be no enhancement 
when a ryot and his landlord have contracted that such ryot’s rent shall not be 
enhanced. It may be thought that in the latter case, and indeed in the former 
ease also, unless the language of the writing was extremely vague, the ryot is 
sufficiently protected. But we have thought it well, here as elsewhere, to 
leave as little as possible to construction, and to use express language so as 
to avoid doubt. $ : 
Procedure § 63. We now come to consider the procedure by which effect may be 
mest Tempor- given to the above recommendations concerned with the substantive law. We 
tat ortho entirely agree in the view advanced by the then Government of India in their 
subject. —_ Revenue letter dated 7th October 1816 :— Whatever rights the ryots may 
be declared in theory to possess, the practical benefits arising from any mea- 
sure of that sort will be very limited, until means shall be devised, on the oc- 
currence of disputed claims, of ascertaining with aecuracy and facility the 
rent which they should individually pay, and an authority created for deciding 
on all such cases with the utmost promptitude.” In treating this part of the 
subject also we have found it expedient to consider the four grounds of enhance- 
ment separately. Before, however, proceeding to analyze the subject in con- 
nection with these grounds, it will be important to mention. that we have dis- 
pensed with the notice of enhancement which is required by the’ present law, 
and which was also required by the old Regulations in force before 1859. 
Noticoof Such a large percentage of enhancement cases have failed, because it was not 
aoe found that the notice had been served, or because the notice was defective in _ 
Sapensed form, that it has appeared to us highly expedient to do away with a detail, the 
frie” practical result of which has been to delay and impede a decision of the real 
question at issue between the parties. We have accordingly made the institu- 
tion of the enhancement suit to be notice to the tenant. Under the existing 
law the enhancement notice must be served, in districts or parts of districts 
where the Fasli year prevails in or before the month of Jeyt, and in districts or- 
parts of districts where the Bengali year prevails in or before the month of 
Pous. The very proper and reasonable object of this is that the ryot may 
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know the fact of increased rent being claimed in such time as will enable him 
to relinquish the land before the end of the agricultural year if he is unwilling, 
to hold it at an increased rent. If the notice is not served in or before the 
month of Jeyt or Pous, it will not affect the rent of the following year. We 
have effected the same object by requiring the plaint, in order to affect the 
rent of the following year, to be presented, in districts in which the Fasli or 
Umli year prevails, in or before the month of Baisakh, and in districts in which 
the Bengali year prevails, in or before the month of Aughan, é. e., one month 
earlier than the time for service of the present notice. This will enable the 
snmmons in the suit to be served at or before the time at which the notice is 
now served, and the tenant will therefore have an equal facility to relinquish 
the land before the close of the agricultural year if he is unwilling to continue 
to hold it at an increased rent (section 96 of the draft Bill). 

§ 64. Directing now our attention to consider the subject of procedure First grouna 
with reference to the grounds of enhancement singly, and taking the first ment-Casos 
ground in order, viz., that the rate of rent paid by the ryot is below the prevail- with, may 
ing rate payable by the same class of ryots for land of a similar description and nientiy 
with similar advantages in the vicinity—this is a ground upon which a zemin- what” 
dar in the great majority of instances finds it necessary to proceed against a?" 
few individual ryots merely. There is no reason why the civil court should not ; 
try the questions which have to be decided between the parties; and, as the 
lands in each case must be different, there is a certain advantage in trying the 
individual cases separately. Even where the cases exceed a few, as the pre- 
vailing rate must be paid by the majority, the ryots against whom the zemin- 
dar requires to proceed must yet be a minority of the whole number. Here, 
if there be no real dispute as to the prevailing rates, and if the question is as 
to the applicability of these rates to the particular lands held by each ryot, the 
cases are well tried separately by the civil court. If, on the other hand, there is 
little dispute as to the nature and classification of the lands held by each ryot, 
and the main question at issue in all the cases is the prevailing rate, both eco- 
nomy of agency and efficiency of decision are secured by bringing all the cases 
before a single tribunal at the same time. The question of what is the prevail- 
ing rate in the vicinity is more likely to be satisfactorily decided upon all the evi- 
dence which the zemindar and all the ryots concerned can produce, than upon 
fragments of the same evidence in isolated cases, which, if decided upon the 
evidence in each respectively produced (as they should be), may have to be de- 
cided in different and perhaps contradictory ways. We have therefore thought 
it desirable to give the Collector a concurrent jurisdiction with the civil court Concurrent 
in cases depending upon the first ground of enhancement. It may then be given tothe 
asked how we propose, with reference to the above remarks, to bring before spdthe 
each tribunal the cases most proper for it to try. It is not very easy todo ` 
this completely and exactly, as must be manifest from the nature of the tests ; 
but, so far as it is possible to accomplish it, we have endeavoured to do so by 
allowing the landlord to choose his own tribunal in the first instance, and then 
providing for a transfer of the cases, if numerous, from the civi} court to the 
Collector (section 130 of the draft Bill), if the landlord has in the first instance 
chosen the former tribunal. If the cases are few and isolated, and the land- 
lord selects the Collector as his tribunal in the first instance, we do not see 
that the tenant is likely to be prejudiced. In cases’ of concurrent jurisdiction, 
it is usual to allow the plaintiff to select the tribunal. In the first instance 
this.is necessary ; then, where a transfer from one to another tribunal is per- 
mitted, the defendant can move for such transfer. When the cases are first in- 
stituted before the civil court, or partly in the civil court and partly before 
the Collector, any tenant can move the civil court to act under section 130, 
and so can have all the cases brought before the Collector. When the cases are 
instituted before the Collector in the first instance, we see no advantage to 
either party in transferring them to the civil court, and we have not provided 
any way of doing so. ‘ 

§ 65. Cases proceeding upon the second ground of enhancement, namely, Concurrent 
that the quantity of land held by the ryot has been shown by measurement to given also 
be greater than the quantity for which rent was previously paid by him, can depending 
be tried equally well by the civil and revenue courts. We have here also scond | 
given a concurrent jurisdiction to these tribunals, and much of what has just snbance- 


been said applies. The cases which would be conveniently tried together by 
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the Collector are eases in which the ryots on an estate collude together and 
refuse to point out the plots of land held by them individually. For example, 
a purchaser of an estate at a sale for arrears of Government revenue may find 
that the sum total of the quantities of land given by the ryots individually as 
in their possession falls very far short of the area of the estate. Ile may pro- 
ceed to make a measurement, and find that this will help him in no way, 
because the ryots will not point out the fields occupied and cultivated by each 
of them. We may observe, in order to make this more intelligible to persons 
not acquainted with the country, that a ryot’s holding very seldom consists, 
like an English farm, of contiguous fields lying within a ring fence, but is made 
up of plots, often mere strips of land, in different places on different sides of 
the village, each ryot having a portion of the good and inferior land and of each 
of the soils suited for particular species of cultivation. An auction-purchaser 
who buys at a revenue sale or at a sale in execution receives no assistance from 
the former proprietor, who regards him as an usurper. ‘The ryots, either dread- 
ing an énhancement of rents or regarding the opportunity as a favourable one 
to throw off some of the burdens imposed by their late landlord, understate the 
quantity of land held by each of them. Under such circumstances single suits 
brought against individual ryots and tried separately are infructuous, whereas 
when a complete measurement of the estate is made, the quantity of land ia 
the possession of each ryot is known accurately, and the excess beyond what 
he was previously paying rent for can be assessed. We are here assuming that 
the new landlord is able to ascertain the rent previously paid by each ryot, and. 
the quantity of land for which it was paid. There are, however, cases in which 
an auction-purchaser is unable to obtain this information. We shall hereafter 
come to the consideration of these cases, for which also provision has been 
made. 

§ 66. The third ground of enhancement is that the productive powers of 
the land have increased otherwise than by the agency or at the expense of the 
ryot. Here also we have given the civil court and the Collector concurrent 
jurisdiction. These are not, as a rule, isolated cases. It is not easy to conceive 
any cause which could render the holding of an individual ryot more fertile 
than previously, without simultaneously affecting the holdings of neighbouring 
ryots in a greater or less degree. An inundation bringing with it a fertilizing 
alluvial deposit, a' canal supplying water for irrigation, a system of drainage 
converting a water-clogged soil into rich cultivation, an embankment protect- 
ing crops from being drowned and villages from being immersed—these and 
other possible causes of increased fertility within the meaning of the rule must 
affect considerable tracts and more than a few cultivators. If the majority of 
those affected accept the enhanced rates of rent claimed by the landlord, a pre- 
vailing rate will be obtained, and the landlord can proceed under the first 
ground of enhancement. If a majority will not accept the enhanced rents 
claimed, or if the minority who decide to litigate includes a considerable number 
of persons, the cases can with advantage be tried together, as the cause of the 
increase of the productive powers of the soil is common to them all, and it is 
desirable to have the whole of the evidence on this point brought together and 
considered together. When the landlord does not himself select the Collector’s 
Court in the first instance, the provisions of section 130 of the draft Bill afford a 
facility for bringing the whole of the cases and the whole of the evidence before 
this tribunal. 

§ 67. We now come to the fourth and the most important of the grounds 
of enhancement, namely, that the price of the produce of the land has risen. 
This is a general cause affecting the length and breadth of the land, and 
concerning every person in the receipt of rent from the cultivators. Upon the 
fullest consideration, a majority of us think that the civil court does not here 
afford the best machinery for adjusting the enhanced rents which ought to be 
paid by the ryots to their landlords. In the first place, the method of the 


1 Section 30 of The Code of Civil Procedurs provides that where there sre numerous parties having the same 
interest in one suit, one or more of such parties may, with the permission of the court, sue or be sued, or may de- 
fend in such suit, on behalf of all parties so interested, notice being given by publie advertisement or otherwise to 
such parties. We are not aware that any attempt bas ever been made to sue 9 sumber of ryote occupying 
different holdings making them co-defendants in a single suit in the civil court on the ground that they were all 
jointly concerned in the question of a prevailing rate, or an increase of productive powers. ~ 
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civil court is to apply a general principle to particular instances. This general 
principle is usually postulated. It may be contained in a written law, or in a 
custom, or may have to be extracted from a. number of decided cases. How- 
ever this may be, the court does not create the principle for the occasion. 
Its modes of procedure are.not suited for doing this, are indeed rather opposed 
to doing it well or successfully, as they (generally speaking) exclude res inter 
alios actee, and confine their attention to what has taken place between the par- 
ties themselves. To this rule there are some exceptions, the court sometimes 
dealing with a considerable number of persons who have the same interest - 
in the suit; but none of these exceptions extends so far as the creation 
of a new general principle applioable to the whole community, or a very consi- 
derable class in the community. The authority which makes new general 
rinciples or rules is the Government acting in civilized countries in the 
Eegislative Department. The method of doing this is, not to make every 
individual in the State a party to a formal proceeding and take all the evidence 
produced by those in favour of, and by those opposed to, the measure—this 
would be impossible—but to propound the proposed general rule, formulated 
by persons of supposed superior knowledge and experience, to debate it in 
public, and to give any class or individual likely to be affected by it an opportu- 
nity of making a representation for or against the proposed measure through 
the proper channel. While we think that, on the one hand, the civil court 
is not well calculated by its form of proceeding to make a new general rule for 
the whole agricultural community, or for a portion of that community resident 
in a district or considerable area, we also think that, on the other hand, the 
general principle, the general rule which ought to be supplied to the ciyil 
court for application to particular cases, cannot well be made. by the Legis- 
lature, because the general principle required is not a simple one adapted for 
uniform and universal application, but a complex one to be varied in its 
application to’ particular districts, or portions of districts, according to the 
circumstances existing at the time of its application. These cireumstances 
are capable of being ascertained only by local investigation, and this may be 
materially assisted, by taking evidence in judicial form. The range of inquiry 
is, in other words, too wide for the civil court, too limited and varied for the 
Legislature. We think then that the general rise of prices which should 
regulate the enhancement of rent over a considerable tract of country can 
best be ascertained and determined by some machinery intermediate between 
the Legislature and the Judiciary, partaking of the nature of each, but 
confined to the forms of neither. We have made the Collector the 
mainspring of this machinery, arming him with judicial powers to take 
evidence when information can thus best be obtained, assisting him with a 
staff of subordinates in the working out of details, and subjecting his conclu- 
sions to the test of the greater experience and authority of the superior officers 
of the Revenue Department. We think that with this machinery it ought 
not to be impossible to ascertain the general rise of the prices of staple commo- 
dities during a number of years in a given tract, and apply the measure of 
enhancement so obtained to the particular cases of individual ryots. We shall 
come presently to the procedure by which we have attempted to guide the 
Collector in the performance of the duty thus laid upon him. 
68. It will be convenient to mention here what landlords we think qua 
should be allowed to take proceedings to enhance in the civil court or before Kimes 07 
the Collector. We have classified landlords for this purpose under two heads— Siorded to 
Jirst, landlords having a permanent transferable interest ; second, landlords farmers ana 
having a farming or lease-hdld interest in the lands of which the rents are kmna a 
payable to them. Regarding the Collector's tribunal as an increased facility Rranctorable 
for enhancement, we have thought it inexpedient to afford this increased ™*** 
facility to landlords of the second class in every case. We have accordingly 
allowed landlords of the first class only to go to the Collector with cases 
depending upon the first and second grounds of enhancement, while we have 
left the civil court open to both classes for these cases. The landlord of the first 
class may go to either tribunal on the ¢hird ground of enhancement, but the 
landlord of the second class, the mere farmer or lease-holder, though the 
civil court is open to him in all cases, may not call in the agency of the 
. revenue authorities, unless a period of not less than ten years of his interest 
x 
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remains unexpired. Upon the fourth ground the civil court is open to 
neither class of landlords ; but he, whose interest is permanent and transforable, 
may always go to the Collector, while the farmer or lease-holder may not 
proceed before this officer, or, in other words, may not enhance rents at all upon 
this ground unless a period of not less than ten years of his interest is unex- 
pired—see section 95 of the draft Bill. 

§ 69. When a landlord desires to proceed in the civil court in the first 
instance to enhance the rent of a ryot having a right of occupancy he must 
present a plaint in the usual way. If enhancement is claimed on the first 
ground, this plaint must state (1) the quantity of land held by the ryot, and 
when such land consists of different classes, the quantity of each class; (2) 
the rate of rent actually paid for such land or for each class of such land ; and (8) 
the alleged prevailing rate which the plaintiff claims instead of the rate actually 
paid. When- enhancement is claimed on the second ground, the plaint must 
state (1) the quantity of land for which rent was previously paid by the 
ryot, and, when such land consisis of different classes, the quantity of each 
class; (2) the amount of rent paid for. such land and the rate or rates at 
which such rent was calculated; (8) the quantity of additional land for which 
plaintiff claims additional rent; (4) the amount of additional rent claimed for 
such additional land; and (5) the total rent claimed, that is to say, the total 
of (2) and (4). When enhancement is claimed on the third ground, the plaint 
must contain the same particulars as (1) and (2) just specified, and must 
further state (3) the cause and extent of the alleged increase in the productive 
powers of the land; and (4) the enhanced rent or rates of rent which the 
plaintiff claims to receive in consequence of such increase. These particulars 
will, we trust, enable the court to comprehend clearly what it has to try, and 
the defendant in each suit to understand the case which he has to meet. 

§ 70. Plaints in enhancement cases-are to be dealt with by the, civil 
courts under the general provisions of Zhe Code of Civil Procedure. The 
abbreviated procedure contained in Chapter XVIII of the draft Bill will have 
no application to such suits (section 98). In any case in which enhancement 
is decreed, the enhanced rent shall be payable from the commencement of the 
year following that in which the plaint was presented to the court. We have 
also provided that the civil court shall have full power to decide upon the 
landlord’s right fo enhance, and upon the fairness of the enhanced rent 
demanded, and may declare the landlord entitled to such enhanced rent or to 
any less rent which may be found to be fair and equitable; and shall decide 
all questions relevant to the enquiry directly raised between the parties so as to 
avoid, as far as possible, a multiplicity of suits. We have endeavoured to 
explain the intended application of this principle by some illustrations taken 
from decided cases. Certain recent decisions upon the subject of res judicata 
now meke it more important than ever that material issues directly raised 
between the parties should be definitively tried, instead of its being left to 
doubt in subsequent litigation what the result may have been of such issues 
having been raised and left undecided. 

§ 71. Coming now to the details of the enhancement procedure provided 
in the Bill for the Collector, we think that there are three general classes of 
cases, to meet which more particularly this procedure should be directed, 
viZ — 

I.— Where the dispute is merely about rates, and there is reason to 
believe that if the rates were once authoritatively settled for 
diferent classes of land, the langlord and his tenants would 
find no real difficulty in arranging what rent each ryot should 
pay according to these rates: 

II—Where the dispute is not only about rates, but also about the 
quantity or quality of the land held by each ryot or about 
both, and nothing but the preparation of a detailed jamabandi 
or rent-roll can settle all matters in controversy between the 

arties : . i 
IiI.—Where the ‘landlord, being a new purchaser at a revenue or 
execution sale, is unable to ascertain the previous rents pay- 
able by the tenants, or the exact lands held by them, or both. 
Here there may possibly be no enhancement, and the purchaser 
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may be content to collect the rents payable to his predecessor, 
if he can only discover for certain what those rents were. 

We proceed to show how the procedure which we have provided is adapted #?2ansces. 

to meet the requirements of each of these three cases. Before doing so, we mags te °° 

may remark that the landlord who applies to the Collector for enhancement is sfwst" 

termed the applicant, and that the application is to be made to the Collector %9 

` of the District in which are situate the lands, or any portion of the lands, to the 
rent of which the applicant is entitled. When the lands are situate in two or 
more districts included in the same Commissioner’s division, such Commissioner, 
and when the lands are situate in two or more districts not included in the same 
Commissioner’s division, the Board of Revenue, may, for any sufficient reason, 
direct that any such application be transferred to any other Collector within 
whose Collectorate any portion of the lands is situate. The first portion of 
this provision follows The Code of Civil Procedure, under which a suit 
for immovable property may now be instituted in any district in which any 
portion of such property is situate. It is expedient that the superior revenue 
authorities should have a power of transfer, when from considerations of con- 
venience or for other reasons it is desirable that an application should be dealt 
with by the Collector of one rather than the Collector of another district. 

§ 72. In the first of the three cases put above the applicant will ask the rm the arst 
Collector to prepare a table of rates for the estate, tenure or under-tenure, in eicont i 
respect of which the application is made. We have defined a “table of rates” Ftsbie of” 
to mean “a table or schedule which exhibits the classes of land in an estate, we 
tenure, or under-tenure according to the classifications usual in the locality, 
and the rates of rent payable for each class. When enhancement is claimed on Meaning of 
the first or second ground, such table must exhibit the prevailing rates payable rates” ° 
immediately before its preparation; and when enhancement is claimed on the 
third or fourth ground, such table shall exhibit such prevailing rates and shall 
further exhibit the enhanced rates allowed by the Collector upon such grounds 
respectively.” Zhe applicant is required (section 101) te file with his appli- 
cation a copy of the table of rates which he alleges to be fair and equitable, 
and according to which he claims to collect enhanced rents from the occupancy 
ryots; and he must further distinctly specify in his application the grounds 
upon which he claims to enhance rents and when these grounds came into 
existence. The copy of the table of rates so filed and the grounds so stated Application 
make up a complete statement of the applicant's case; and it is important to wast parti- 
bear in mind that this case is concerned with the occupancy ryots generally f 
of the estate, tenure, or under-tenure, and not with the particular cireym- 
stances of these ryots individually. i 

§ 73. It will be convenient to make here a few remarks about the distri- Classes of 
bution of land into different classes. We believe that such a distribution rates of“ 
according to a more extended or more limited classification prevails.in every “"" 
estate; and that it is well known to, and well understood by, the ryots. The 
“ established rate” of rent generally payable for each class is also well known ; 
and, in the majority of instances, where no discord and no disputes have 
perturbed the le „waters of truth, can without much difficulty be ascertained. 

-Our colleague, Baboo Peary Mohun Mukherji, who has had considerable 
practical experience in his own and his father’s estates, tells us that the 
classification of the land is carefully made when a village is measured, and that Ezampie of 
all disputes as to the class in which any particular plot of land should be tionot” 
placed are then settled with the aid of the village mandals. He says that “"* 
every landlord who has any spretensions to good management is careful to 
have ‘his estate measured: and that the measurement papers (chita) then 
furnish him with a record not only of the areas of the ryote’ holdings, but also 
of the quantities of each.class of land included in each holding. He furnishes 
us with the following specimen classification :— . 


Per bigha, 
Rs, 
1;—Soona land, awul or first class, at BBS. ret oe 5 
Ditte duim or second class, at abe eee we 4 
Ditte seyam or third clase, at 3 
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Soona land is the higher and better land not liable to inundation and 
produces aus paddy, pulses of kinds, potatoes, sugarcane and indigo. 


Por bighs, 
$ Bs. As, 
IL—Sali land, awul or first class, at ake eae we 4 Q 
Ditto duim or second class, at ... pn œ 38 0 
Ditto seyam or third class, at Se œ 2 8 
Ditto chaharam or fourth class, at è we L 8 


Sali land produces amun paddy, sesame, mug and jute. 
Til.—Danga or high arable land, at Re. 6 per bigha, produces sugarcane, potatoes, 
brinjals and indigo. 
IV.—Land on which bamboos are uced, at Re. 5 per bigha, 
YV.—Land on which fruit trees and vegetables are grown, bagat, at Re. § to Re. 8 


per bigha. 
VI.—Land on which mulberries are grown, at Rs. 6 per bigha. 
VII.—Land en which betel leaves are grown, at Rs. 15 per bigha, 
VIII.—Bastu or homestead land, at Rs. 10 per bigha. 
IX.—Udbastu or land adjoining the bastu land, at Re. 7-8 per bigha. 
X.—Doba or small hollows, where fish are caught in the raine, at He. 2 per 


bigah. 
X1I.—Ghaskar or pasturage, at Re. } per bigha. 


This classification gives us eleven different classes of land, two of whtich 
again contain seven sub-classes. 
Publication § 74. The applicant having stated his case, the next step is for the Collec- 
Saute stable tor to ascertain what the ryots have got to say in replytoit. To this end he 
_Fithnotice has a copy of the applicant’s table of rates posted up at the mal kachahri of 
sere or each village to which the lands belong, or at some conspicuous place in such vil- 
objections. lage, or upon sach lands, and also has it proclaimed by beat of drum that such 
month, copy has been so posted up, together with a notice calling upon the ryots to 
È appear within one month and agree to the rates specified in such copy or ‘state 
their objections, if any, thereto. If all the ryots accept the rates, the Collector 
ae will record the fact, and there is an end of the matter. If, on the contrary, the 
thon ryote ryots or any of them object to the rates, it will be the duty of the Collector to 
agtent er proceed to prepare a table of those rates which he finds to be fair and equitable. 
dii He will duly consider the case set up by the applicant and the objections ` 
made by the ryots, and will take such evidence and make such inquiries ag he 
may find necessary ; and, having done this, he will draw up a statement of his 
proceedings, and will therein state the grounds upon which he allows or dis- 
allows the rates claimed by the applicant or any of them, or allows lower rates 
in substitution therefor. f f 
Nature of § 75. Tf enhancement is claimed on the firat ground, namely, that the ryots 
Proceedings are paying a rate of rent below the prevailing rate payable by the same class of 
enhance-  ryots for land of a similar description and with similar advantages in the vicinity, 
iselsimea, the Collector will ascertain the prevailing rates payable in the vicinity for classes . 
ground” of land similar to those in the estate, tenure or under-tenure with which his pro- 
ceedings are concerned. He will confine himself to this general point. If any 
rticular ryot contends that he does not belong to the same class of ryots, or that 
fis land has not similar advantages to the class of lands, respectively, which are 
selected from the vicinity for comparison, the Collector will decline to enter upon 
these individual questions. If upon the publication of the table of rates the 
applicant and the ryots are unable to settle mattera between themselves, tha 
applicant will have two courses open to him, as will be shown hereafter. He can 
proceed in the civil court to enforce the table of rates against the ryots indivi- 
dually, or he can ask the Collector to prepare a jamabandi. In either of these 
proceedings the ryots will have a full opportunity of stating their individual 
cases, and having them duly considered. Similarly, if enhancement is claimed on 
crontne the second ground, namely, that the quantity of land held by the ryots has been 
second shown by measurement to be greater than the quantity for which rent hag 
ground, been previously paid, the Collector will ascertain and declare the prevailing rates 
payable for each class of land, but he will not determine how much excess land 
` is in the possession of any particular ryot, or to what class such excess land 
belongs. These are questions to be settled when the applicant proceeds 
further to enforce the table of rates against the ryots individually. 
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§ 76. If enhancement is claimed on the third ground, namely, that the Hs of 

roductive powers of the lands held by the ryots have increased otherwise than proce>dines 
br the agency or at the expense of such ryots, the Collector will have to ohare 
ascertain the extent of the increase with reference to the terms of the law. iìsolimed 
Having ascertained this, he must then determine what rates are fair and equita- "4 ground 
ble for these improved lands instcad of the old rates. Taking, for example, the 
Soona land according to the classification given above in § 78, if he finds that 
the productive powers of the land have been increased fifty per cent., the new 
rate— 


Bs. Ra Rs, 
for improved first class Soona will be we 5 + 24=74 per bigha. 
3» improved second class Soons will be a 4p 2 =6 i 
» improved third class Soona will be . 3 + lj=4 y, 


If any particular ryot contends that this land, owing to its exceptional situa- when 
tion or other cause, has not been benefited to the same extent as other land, the mean” 
Collector will not enter into this question, which must be left for determination dxuereu 
in the proceedings taken to enforce the table of rates against the ryots indivi. °S 
dually. Finally, if enhancement.is claimed on the fourth ground, namely, that 
the prices of produce have increased otherwise than by the agency or at the 
expense of the ryot, the Collector must ascertain the extent of the increase 
with reference to the terms of the law, and, dividing such increase according to 
the provisions of the Act, must determine the new rates, which shall be fair 
and equitable. Taking, for example, the Sali land according to the classifica- 
tion given above in § 73, if prices have doubled, and if the increase has occurred 
without the agency or expense of either the landlord or the ryot, the increment 
is to be divided equally, and the landlord will get half of it. Thenew rate will 
therefore be— 

Ra As Rs. As Re As. 


. for first class Sali . =. 4 042 0=6 Oper bigha. 
» second 5 asy ~ $ 0+- 8=4 B 5 
» third ” ee -n 2 841 4=3128 95 
» fourth aah fe ~.. 18402=2 4 
§ 77. The Collector having prepared the table of rates will publish it with Tabte of 
a notice intimating to the applicant and the ryots that any objections which Mees, 


he or. they desire to make to the rates must be made within one month by a pad pened 


written petition presented to the Collector. If any such objections are made, 2 3ctions 
the Collector will consider them and amend the table, if he sce fit. He will Tau aaae 
then submit the table of rates with his proceedings and any petitions of ™" 
objection that may have been presented to the Commissioner, or, through the conectors 
Commissioner, to the Board of Revenue. The Lieutenant-Governor may from fope Sass 
time to time direct what cases shall be finally revised by the Commissioner or tupmige? ° 
the Board, regard ‘being had to the tctal amount of rents involved, or to the iathorities, 
area of the lands or the number of tlie ryots affected. The Board or the Com- 
missioner, as the case may be, may direct and await further proceedings or hilstwer 
inquiries, may hear any person affected by the proceedings, may allow. or reject tmend' st 
any of the objections made, and may revise, amend or alter the table of rates “" 
(section 104). a f 

§ 78. The table of rates, as finally sanctioned by the Board or the Com- Tabte of 
missioner, will be binding upon the applicant and the ryots, and will betoues io” 
conclusive to this extent that the rates therein specified are the fair and equita- fren.” 
ble rates payable for the classes of land specified in such table by ryots having 
a right of occupancy. Zhe applicant will not, however, be able to recover 
rent from any individual ryot according to the rates specified in the table until 
it has been proved in a further proceeding, or the ryot has admitted that the ` 
lands held by him are lands of the same classes as those shown in the table. 
It has been asserted by persons of experience and ability that if rates were once . 
settled by authority, landlords and tenants would soon be able to adjust their tir wl 
differences. If there is anything in this assertion, as soon as the table of {aidlord ena 
rates is authoritatively promulgated, the applicant will be able to settle with tocomets 
the majority of the ryots, whose lands will in all probability fall within the dmonest 
classification of the table, and who will, therefore, have nothing to hope from a ives: 
continuation of the contest. The residue will either have or conceive them- ( 


L 
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selves to have just reasons for refusing to pay rent according to the table of 
rates. One may contend that he belongs to an old family or superior caste, 
who have always held their lands at a more favourable rate than the other ryots 
less (say) by two annas or four annas in the rupee. Another may allege that his 
grandfather or great-grandfather was in the service of the zemindar, and obtain- 
ed his holding at lower rates with a promise that a difference should always be 
made in his favour. These allegations may be supported by the fact that the 
persons making them have been holding at lower rates than their neighbours. 
A third may aver that, owing to peculiarities of situation, his land has always 
been recognized as forming a sort of middle class not shown in the table, pay- 
ing more than second class Sali, but less than first class Sali. A fourth may 
set up the plea that his fields lie on the edge of the md¢ or plain, and are liable 
to damage by cattle, in consequence of which he has always paid something 
less than the regular rate of the class to which these fields belong. A jifth may 
contend that the enhancement being claimed on the third ground, he was let 
into possession a couple of years ago, after the cause of the increase of the 
productive powers had produced its results, that he paid a large salami or fine 
in consideration of getting good land ata low rent, and that in justice and 
equity he cannot be bound by the table of rates. A sivih may raise a similar 
objection when enhancement is claimed `on the fourth ground. Where these 
averments are just and reasonable, a prudent landlord will make a timely con- 
cession, and by agreeing to something less than the published rates will satisfy 
those ryots who have a claim to exceptional consideration; and thus the 
applicant may be enabled by the publication of the table of rates to come to 
terms with all his ryots. 

Pi perties | § 79. If, however, the ryots make unreasonable objections on the one hand, 

toterms,two or the landlord will not yield to reasonable claims on the other hand, there are 

{othe , two courses open for the settlement of these individual grounds of dispute 

{section 106). The applicant may proceed in the civil court to enforce the 
table of rates against his rygts, and any number of ryots not exceeding ten 
may be made co-defendants in any such suit. The table of rates will be here 
conclusive to the extent already pointed out, but it will place the landlord in no 
better position as regards the burden of proof in other matters than if he had’ 
not gone to the Collector, but had in the first instance resorted to the civil 
court. Each individual ryot will thus have a full opportunity of bringing 
forward his own case and of procuring the decision of the court thereupon. 
The other course open to the applicantis to apply to the Collector for the 
preparation of an enhanced jamabandi, and this he may do at any time after 
three months (this affords time for an amicable settlement) and within one 
year from the date of the table of rates being finally sanctioned. From the 
exposition of the proceedings in preparing an enhanced jamabandi which 
follows, it will appear that here also the ryots will have a full opportunity of 
having their individual pleas heard and decided. 

Application § 80. The applicant may ask the Collector to prepare an enhanced jama- 
. enhanced Gandi of the estate, tenure, or under-tenure in respect of which the application 
what is made, (1) by his original application, or (2) by a supplementary application 
after he has obtained a table of rates and has failed to settle with some or all 
Meaning ofe of his ryots. We have defined (section 100) a “ jamabandi” to mean a table or 

schedule, which exhibits— 
1) the names of the ryots in an estate, tenure, or under-tenure ; 
2) the quantity of land, or, where such land consists of different 
classes, the quantity of each class, held by each ryot ;- 
(3) the total rent payable by each ryot for the total land of each class 
held by such ryot; and 
; (4) the grand total of rent payable by each ryot. 
“Mesning ot We have defined an “enhanced jamabandi” to be a jamabandi which, in addi- 
jamabandi.” tion to the above particulars, further exhibits— 
(a) when enhancement is allowed on the first ground, 
(5) the prevailing rate of rent allowed for any class of lands instead 
of the rate previously payable; 
(6) the new total rent payable, in consequence, for all the land of 
such class held by each ryot, and 
(7) the new grand total of rent payable by each ryot: 
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(5) when enhancement is allowed on the second ground. 
(5) the additional land of each class proved to be in the possession 
of each ryot; 

(6) the new total rent payable, in consequence, for all the land of 

i such class held by each ryot, and J 

(7) the new grand total of rent payable by each ryot: 

(c) when enhancement is allowed on the third or fourth ground, 
(5) the enhanced rate of rent allowed for each class of land; 
(6) the new total rent payable, in consequence, for all the land of such 
class held by each ryot; and 

(7) the new grand totat*of rent payable by each ryot. 
It will be obvious at a glance that a jamabandi or enhanced jamabandi, un- 
like a table of rates, deals with the particulars connected with each individual 

ot. 

i § 81. The applicant who asks for an enhanced jamabandi must with application 
his application present a copy of the enhanced jamabandi, which he alleges Sabenced, 
to be fair and equitable, and according to which he claims to collect enhanced hatto 
rents from the ryots; and he mast further distinctly specify the ground or %4% 
grounds upon which he claims to enhance the rent of each ryot specified Enhancea 
therein. The entry of any ryot’s name in this copy will be an admission by tobe, a 
the landlord that such ryot has a right of occupancy. The enhanced jama- With notice 
bandi presented by the applicant will be published in the same manner as the appearana 
table of rates (ante §.77) on the land, with a notice to the ryots to appear object to the 
within one month and assent individually to the entries concerning each of gonceming 
them, or state their objections, if any, to such entries. Any ryot may here put ®™°™ 
forward by way of objection everything connected with his own particular case. 

§ 82. If all the ryots concerned agree to all the entries in the copy of the Prosedure it 
enhanced jamabandi presented by the applicant, the Collector shall make assent. °" 
an order declaring such jamabandi to be binding upon fhe applicant and the 
ryots for ten years, subject, however, to enhancement for alluvion and abate- 
ment for diluvion. If any or all the ryots object, or if they do not appear and Erecedure if 
assent, the Collector will proceed to prepare an enhanced jamabandi for the tezot 
estate, tenure, or under-tenure. In order to do this he must first obtain the 
information necessary to prepare a table of rates in those cases in which such 
a table has not been already prepared, and he must then apply these enhanced 
rates to the cases of particular ryots, dealing with the peculiar circum- 
stances of each case, and the objections, if any, made by each ryot. 

§ 83. When the Collector has concluded these proceedings he will draw gonector to 
up a statement thereof and prepare the enhanced jamabandi (section 109), statement of 
which will then be published with a notice intimating to the applicant and proceedings. 
the ryots that any objections which he or they may desire to make to the rates jemabandi 
or entries in such enhanced jamabandi must be made within one month repared to, 
after such publication by a written petition to be presented to the Collec. °?”” 
tor. If any objections are made—and it may be observed that these 
objections may be on all points cennected with each ryot’s individual case— collectorto 
the Collector is to deal with them. In order to satisfy himself of the objections 
correctness of such objections or otherwise, the Collecter may take’ such individual, l 
further proceedings as appear necessary, and may therein exercise the same ° 
powers as he was competent to exercise in the original proceedings; and he 
may make any order which he deems proper either cancelling, amending, or 

otherwise altering any such rate or any such entry, or rejecting such objection. 
„Any landlord or ryot affected by such order may, if dissatisfied therewith, prefer 
an appeal to the Commissioner within thirty days, and the Commissioner may 
upon such appeal, after or without further inquiry, make such order as to him presi, 
appears proper (section 110). The enhanced jamabandi finally prepared "ioner. 
after all the objections are disposed of will be binding on the landlord and the 
tenants for ten years, subject to enhancement for alluyion and abatement for 
diluvion. In order to prevent ryots who pay their rents to the applicant 
according to the enhanced jamabandi from being harrassed by suits brought by protection 
- rival landlords, we have enacted (section 111) that no ryot who is compelled to of 770% whe 
pay rent to the applicant according to the enhanced jamabandi. shall be liable hesephcant 
in a suit for mesne profits to any third party claiming to be entitled to such pahanced, 
` rent, but any such suit small be maintainable against the applicant alone. e 
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kopeng § 84. We now come to the third class of proceedings, namely, proceedings: 
Jasona to obtain a settlement jamabandi, which we have defined to be a jamabandi 
prepared by the Collector upon the application of a landlord who is unable to 
ascertain the ryots liable to pay rent to him, the rents payable by such ryots, 
or the plots of land in respect of which such rents are payable by each of such 
ryots. We have already (ante § 65) alluded to the difficulties under which a 
purchaser at a public sale labours when he endeavours to take possession of an 
estate which he has purchased. The former owner intrigues with the ryots to 
put obstacles in his way. Either the object of the purchaser is to make a pro- 
fit by enhancing the rents, or this object is imputed to him. The old pro- 
prietor withholds all information and all papers, The ryots understate thcir 
Sitch'tie rents and produce fabricated receipts purchased from former gomastas, or 
Polsabis. perhaps even signed by the old proprietor in the hope that the purchaser will 
repent his bargain and make overtures to get rid of it. The quantity of land in 
each holding is untruly stated, or all information is refused. If the purchaser 
attempts a measurement, no one will say to whom the plots or fields belong. 
Individual suits cannot be brought, for the purchaser has not sufficient inform- 
ation to draft a plaint in a single case. All this may happen, not only when the 
new landlord is a purchaser at a revenue sale or at an execution sale, but also 
in the case of a succession, when some person, who undoubtedly has the law 
on his side, is opposed by the female or other members of the family of the late 
owner, who conceive that they have rights which ought to be respected. 
for settles § 85. The applicant who, under this state of things, applies to the 
jamabandi Collector for a settlement jamabandi must in his application set fourth the cir- 
etivcum- cumstances under which he is unable to ascertain the ryots liable to pay rent 
his applica. -tO him, the rents payable by such ryots, or the plots of land in respect of which 
+ such rents are payable. The Collector, if satisfied that the applicant is really 
unable to ascertain these particulars, and that, in consequence, proceedings for 
the preparation of a table of rates or an enhanced jamabandi could not be 
inaugurated or would be useless, may proceed to prepare a settlement jama- 
bandi. The first step towards doing this is the issue of a notice calling upon 
the ryots in the estate, tenure or under-tenure to appear within one month and 
state the plots of land held by each of them, together with the class, quantity, 
and boundaries thereof, the rent previously paid for such land, and the rent 
which they are each of them willing to pay. 
Dot hurniek § 86. If within one month after the publication of this notice the ryots 
Padeuers appear and give the particulars required of them, and the applicant assents to 
cant al fect to these particulars, the settlement jamabandi will be drawn up accordingly. 
Rimske, If they do not appear and furnish the particulars required of them, or if they . 
proceed to furnish particulars which the applicant objects to, the Collector will proceed 


and to ascertain and determine (1) who are the ryots liable to pay rent to the 
wie applicant ; (2) what are the lands for which such rents are payable; (3) what 


rights such ryots have in such lands; and (4) what are the rents or rates of rent, 
either in excess of the former rents or rates or otherwise, which the applicant 
is entitled to receive from such ryots for such lands (section 113). When the 
settlement jamabandi is completed, the Collector will publish it in the same 
way as an enhanced jamabandi, with a similar notice to the ryots concerned. 
The Collector will deal with any objections that may be made by individuals, 
and, if dissatisfied with his orders, they can appeal to the Commissioner. 
rh § 87. Having thus explained the main features of the proceedings before 
inano > the Collector in the three classes of cases for which we have attempted to legis- 
Eiee late, we shall now notice certain general provisions common to all three. And, . 
teramo © first, we have allowed any number of landlords to join in an application, speci- 
Fhe sce a, fying the proportions in which they are willing to pay the costs; but the 
Collector may, if he see fit, direct that separate proceedings be held in respect 
of any estate, tenure, or under-tenure, or specific area belonging to any appli- 
fonswaice cand (section 115). As to the considerations which should guide the Collector 
theoxersise in making such an order, the causes which afford grounds of enhancement 
discretion sometimes affect considerable areas with scarcely any perceptible difference in 
their effects. This is notably so in the case of a rise in prices. Economy in 
the employment of the necessary agency and in making the necessary inquiries 
will be effected by including in a single investigation a number of landlords 
and tenants who have the same stake in the questions to be settled. In pre- 


. 
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aring a table of rates, where the particulars of individual cases have not to 
“Be i inquired into, a larger number of persons can safely be included in the pro- 
ceedings than in preparing an enhanced jamabandi or a settlement jamabandi, | 
where the particulars of individual cases have to be dealt with. Two or more 
under-tenures within the same tenure, or two or more tenures within the same 
‘estate, may well form the subject of a single investigation; while tenures’ 
situate within different and distant estates, and affected by different circum- 
stances, ought to be treated separately. The great object in every case should 
be not to make the i inquiry too unwieldy, and not to attempt to treat together 
areas which are not susceptible,of similar treatment. 

§ 88. We have provided (ection 116) that in any case in which an appli- A 
cation is made to him, the Collector may, if he see fit, before proceeding tonse dt | 
determine or settle the matters in dispute, endeavour to bring about an ami- te bring 
cable compromise between the applicant and the ryots; and that, if any such niente , able - 
compromise is brought about, the Collector shall draw up a formal record of : 
its terms, and such record shall be binding upon all persons mentioned therein. 

‘We have borrowed these provisions from the expired Agrarian Disputes Act 
VI (B.C.) of 1876. 

§ 89. We have provided that the applicant shall from time to time, Deposit tof 
when so required by a written notice, deposit such sum of money as the Collect- the he regiei- 
or may estimate to be necessary to carry on the proceedings. When there is Collector t to 
a single applicant, and he fails to-comply with sucha requisition within gepenses of 
fifteen days after its being made, the Collector may order the proceedings toise ~ 
abate, or he may in his discretion receive the deposit after the fifteen days 
have expired. Where there are more applicants than one who have joined in 
respect of different estates, tenures or under-tenures, the Collector may receive Consequence 
so much of the amount as is required for any particular estate, tenure or under- deposit. 
tenure, and proceed with the inquiry so far as it is.concerned, making an order 
of abatement as to the other or others in respect of which no deposit has been 
made. When the applicants are coparceners, one may deposit the whole amount 
required, and recover from any other coparcener the share which should have been 
deposited by him. "When an order has been made that the proceedings do abate, 
no fresh enhancement proceedings may be instituted for ten years (section 118 . 

§ 90. We have enacted (section 121) that the Collector may in his dis- p we 
cretion, at any stage of his proceedings, exercise all or any of the powers of a seersieesble 
civil court in respect of summoning, causing the attendance of, and examin- oF for 
ing witnesses, whether parties to the proceedings or not, and in respect of evidence in 
causing the production of documents, and giving or apportioning costs ; and oè Of die ings 
ee rovisions of The Code of Civil Procedure applicable to these matters ans 

hall apply to a Collector exercising such powers. We have also provided that 
‘ Collector may, with the consent of the parties, refer any matter to arbitra- ; EREE 
tion, and that the provisions of The Code of Civil Procedure concérned witht fo arbi- 
arbitration shall be applicable. 

§ 91. In order to facilitate inquiries into the increase or decrease of prices Annuar 


- as a ground of enhancement or abatement of rent, we have provided (section Peeps 
at by 


TS 


122) that the Collector of every district shall prepare annual lists of the prices Beilecters 
at harvest time of the staple crops appointed by the Board of Revenue for fad pub: 
districts or other areas (see clause (c) of section 23). These price lists will be toraa the 
poren under rules made by the Board in order to secure uniformity, and will aut, 

e published annually in the Calcutta Gazette. We have declared that any 
price list so published shall be relevant in any proceedings, under Chapter XV, To bo prind 
and shall be primd facie evidence of the price of such staple crops during the foncon in 
year, and in the district or area for which it has been published. The areas mentpro- 
for which these lists will be drawn up will be determined by the Board of ** 
Revenue upon thé recommendation of the Collector. The- prices at certain 
fixed marts should be taken, the same marts being always adhered to. The 
price of produce in the field where it is grown varies according to the distance 
of the usual market and the necessary cost of carriage thereto. The price in 
different markets varies according to their proximity to larger markets or ports 
of export, and the facilities for carriage to such ports or ‘market. By taking 
always the prices of the same markets, the normal variation, as affected by 
external and general, as distinguished from local and particular, causes, is more g 


likely to be obtained. 
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Power of § 92. We bave provided (section 123) that the Collector may in his dis- 
memvaree cretion, at any stage of ‘the proceedings, makea measurement of all or any 
montand of the lands with which such proceedings are concerned, and may make an order, 
present’ which shall be duly published, directing. the ryots to be present at such 
measurement. Any ryot who, after the publication of such order, fails to at- 
tend and point out.his land, shall be estopped from contesting the correct- 
Consequence ness of the measurement made or any of the proceedings held in his absence, 
tendance If after due inquiry the Collector is unable to make a measurement or ascertain 
the names of the ryots or other persons holding the lands, he may declare such 
lands to be at the absolute disposal of the zemindar. If any ryot appears with- 
in fifteen days after the Collector has recorded such a declaration and shows 
reasonable cause for his previous non-appearance, the Collector may, upon such 
terms and conditions as to him appear proper, alter or rescind his previous de- 
claration. If no such reasonable cause is shown, the Collector may make an 
order, refusing to alter or rescind such declaration, and from such order an 
appeal will lie to the Commissioner. These provisions will be found useful and 
necessary in the third class of proceedings, namely, those held for the prepara- 
tion of a settlement jamabandi. Itis to be observed that they are not new, 
similar provisions having been enacted by Act VI (B. C.) of 1862, and being 
still found in Act VIII (B. C.) of 1869. 
Any pereon § 93. We have provided (section 124) that the Lieutenant-Governor may 
semea ze invest any person with the powers of a Collector for the purposes of. Chapter 
Gollector tor KV, and may give such directions as appear convenient for dividing between 
oe be ot. such person and the Collector of the district the work arising under the Act; 
Colector ise and that any Deputy Collector may, subject to the control and supervision of 
powers o the Collector of the district, or of any person so invested with the powersof a 
gentrolet Collector, exercise (with some few exceptions) all or any of the powers vested 
i in a Collector by Chapter XV. Thè Collector is empowered to exercise this 
Appoint- ` Control and supervision either of his own motion or upon petition by any one 
ministerit @lleging himself to be aggrieved. We have provided that the Collector may, 
oficere £o subject to rules to be made by the Board of Revenue, appoint such’ ministerial 
and other officers as may be required to make such inquiries, and to do all such. 
things as may be necessary to carry out the provisions of the Act. 
‘Tales onto § 94.° Upon the termination of the proceedings the Collector will draw up 
jase °°°* an account of the total cost. If the amount deposited by the applicant 
covers this cost and leaves a balance, such balance will be refunded. If there 
is a deficiency, it will be recoverable as a public demand. In the cost of the 
proceedings will be included (a) the salary and allowances of the Collector or 
Deputy Collector by whom: the proceedings have been’ conducted; (b) the 
salaries of the ministerial officers; and (c) all contingent and other expenses 
‘actually incurred. A discretion is given to Commissioners and Collectors to direct, 
when rejecting an objection or appeal, that the immediate costs thereof be paid 
by the person making such objection or appeal, or by any party who opposes 
the same. When the applicant in proceedings for an enhanced jamabandi 
is found entitled, to enhanced rent, the Collector máy award to him costs pay- 
able by the ryots ; but no ryot shall be liable to pay as costs a greater sum than 
one year’a enhanced rent, and such costs may be made payable by instalments. 
Certigea Unpaid costa are recoverable as arrears of rent (section 128). Every person 
copien. affected by the proceedings is declared to be entitled to a certified copy of the 
Collector’s statement, and of any table of rates, enhanced jamabandi, or 
settlement jamabandi prepared by the Collector, such copy to be made at his 
expense. A ryot is entitled to receive a certified copy of so much of any 
jamabandi as concerns himself upon payment of a fee of four annas which 
will cover all charges. ; 
Transfer § 95. We have provided (section 130) that when any considerable number 


court is subordinate, and the District Judge may, if he see fit, transfer such 
eases to the Collector, who shall proceed thereupon as if an application had 
been made to him in the first instance. The object of this provision is to 
i secure economy of judicial power, when landlords, instead of applying to the 
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Collector, bring a number of separate suits against individual ryots, and also 
to obtain the advantages of a general inquiry into matters in. which a number 
of persons are interested. , 

§ 96. Asa substitute for the expired Agrarian Disputes Act, 1876, we Bowerot | 
have enacted (section 131) that if the Collector of a district is of opinion that, Bot mo molu 
in consequence of a serious dispute likely to lead to a breach of the peace having ment of 
arisen upon the subject of rent in a considerable area of his district, it is expe- 
dient that proceedings should be taken to settle the rents payable by the ryots 
to. their landlords within such area, he may record*his reasons for entertaining 
this opinion, and may forward them, through the Commissioner, for the consi- 
deration of the Lieutenant-Governor. The Lieutenant-Governor, if satisfied of 
the expediency of taking such proceedings, may authorize such Collector to 
proceed of his. own motion to settle such rents, and the Collector shall then 

- proceed as if an application has been made to him by the persons concerned. ' 

§ 97. Such is the procedure which we have devised for the enhancement Alternative 

and settlement of rents.. According to its provisions the Collector is bound to the introdue- 


take action upon an application presented to him. It is very probable that provious A 
if these provisions become law, additional agency will be required in the Reve- entirety be ` 
nue Department. How far this requirement can be met by reduction in the Bkely to, 
department of the civil courts rendered possible by diminished pressure in that groat and 
quarter, it is not easy to anticipate, and is not probably within the sphere of our increase of 


duties to forecast. We think, however, it will be well to mention what alter- agency. 
native courses we consider possible, if it be thought undesirable to give imme- 
diate effect to the scheme in its present shape and in its present entirety. First, 
the provisions of the Enhancement Chapter (XV) might be not brought into 
general operation at once, but might be made extendible to any particular dis- 
trict by a notification to be published in the Gazette. Secondly, the prepara- 
tion of a table of rates only might be made compulsory upon the Collector, 
the application of this tablé to individual cases being imposed upon the civil 
courts. Thirdly, the Collector's agency might be called in only when the 
District Judge certified to its being desirable in consequence of a considerable 
number of cases being instituted from any portion of the district. Fourthly, 
landlords might be restricted from using the revenue courts for less than a 
particular and considerable number of cases. ; > 

§ 98. We have provided (section 132) that cases for the enhancement of-Seses for 
the rent of tenures and under-tenures shall be instituted and conducted in the ment gf the 
civil courts, and that all the provisions of The Code of Civil Procedure shall tenpres snd 
be applicable to them. The plaint here also must, in order to effect the rent of tenures tobo 
the following year, be presented at least four months before the expiry of tesivil 
the year. The court has full power to decide all questions arising between the i 
parties, and may declare the landlord entitled to the enhanced rent claimed, 
or any less rent that may be found fair and equitable. 

§ 99. We have provided that, subject to those provisions which make a Qconpane: 
table of rates or an enhanced jamabandi binding for ten years, a ryot having entitled to 
a right of occupancy is entitled, on any one or more of the following grounds, 9f rent on 
to an abatement of the rent payable by him in money, namely,— grounds. 

(1) on the ground that the quantity of land held by such ryot has been 

- shown by measurement to be less than the quantity for which 
tent has been previously paid by him ; 

(2) on the ground that the productive powers of the land held by such 
Tyot, as compared with such powers at the time when the rent was 
fixed, or at any subsequent time, have decreased from some cause 
beyond the ryot’s control, and not merely temporary or casual ; 

(3) on the ground that the prices of produce in the locality or at the 
usual markets, as compared with similar prices at the time when 
the rent was fixed or any subsequent time, have decreased from 
some cause beyond the ryot’s control, and not merely temporary or 
casual. 

The above three grounds are the converse of the second, third and fourth 
grounds of enhancement. The first ground of enhancement finds no such con- 
verse, and we have here retained the existing law under which an occupancy ryot 
is not entitled to claim an abatement of the rent previously paid by him on the 
ground that such rent is higher than the prevailing rate paid by ryots of the 
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same Class for land of a similar description and with similar advantages in the 
places adjacent. 

§ 100. A suit for abatement of rent by an occupancy ryot may be insti- 
tuted (1) when abatement is claimed on the first or second of the grounds 
stated in the last paragraph in the civil court or before the Collector; (2) 
when abatement is claimed on the third of these grounds, before the Collector 
only. But no such suit can be instituted before the Collector unless ten ryots 
at least join in bringing it: and we have declared that ten or more ryots pay- 
ing rent to the same landlord may join in bringing any such rent, even al- 
though their holdings are separate and distinct. Suits for abatement of rent 
on account of diluvion or other cause brought by tenure-holders or under- 
tenure holders must, when maintainable, be instituted in the civil court, and 
the provisions of The Code of Civil Procedure are applicable thereto. 

§ 101. Chapter IV treats of ryots who have held land for three or more 
but less than twelve years. This Chapter is the result of a compromise 
between different views entertained by members of the Commission. Messrs. 
Mackenzie’ and O’Kinealy are in favour of reducing from twelve to three years 
the period necessary to acquire a right of occupancy. Messrs. Dampier and 
Field would in this respect make no change in the law of 1859, believing that 
the number of persons likely to be benefited is not so large, or the amount of 
benefit likely to be conferred so great, as to compensate for the unsettling of 
present ideas, the disturbance of existing rights, and the consequent litigation 
that would probably be the result of such a new provision. Inthe view that 
there is no necessity for any change in the direction indicated, the two last men- 
tioned members of the Commission would prefer to have Chapter IV struck 
out of the Bill altogether. We proceed to notice the provisions of the Chapter. 

§ 102. It is provided (section 26) that a ryot who, for a continuous period 
of three or more, but less than twelve, years has a tenant occupied and 
cultivated, or has as a tenant held, land other than khamar, nijjote, or sir land 
let on lease for a term or year by year, shall not be evicted from such land by 
the landlord thereof otherwise than (a) for non-payment of rent, or (b) for a 
breach of some condition of his lease which expressly provides that eviction 
shall be the penalty of such breach, or (e) for refusal to pay an increased rent 
demanded by this landlord. A demand for increased rent is not limited by any 
of the provisions of the Bill, but notice of such demand must be given to the 
ryot at least three months before the end of the year. If the ryot after receipt 
of such notice elects to continue in possession of the land, be will be liable for 
the higher rent demanded. If he is unwilling to keep the land at the higher 
rent demanded, he can give his landlord notice of his intention to relinquish it, 
and he will be entitled to receive as compensation for disturbance one year’s 
rent at the higher rate demanded by the landlord. If the landlord fails to pay 


1 Mr. Mackenzie's views are thus statad in the following paragraphs of a Note dated 20th January 1880 submitted 
by him to the Commission, and which will be found in our Proooedings : ž 

“Ihave siready shown that the framera of Act X considered that every resident ryot had a right of occu- 
pancy, and that it was not intended to injure his position in any way. I have urged that his position haa been 
injured by the 12 years’ clause of that Act, and in this opinion I have the eupport of the majority of revenue 
officere thronghout Bengal. It is no sufficient remedy to say that the new Bil will not infringe on any term of 
prescription recognized by local custom. We want an easy means of determining when a ryot mny or may not be 
arbitrarily ejected. If it is impossible now-a-days to say that no ‘resident’ ryot shall be so ejected, because vil- 
lage residence and village and tillage do not now run together, thea I say take the spirit of the old Jaw and pro- 
tect every ryot who gives reasonable proof of his intention to cultivate permanently the lands on whioh he is 
nettled. Three years’ tillage seems to afford such reasonable proof. This was the term proposed in the original 
ann jot Act xi as conferring rights of occupancy on resident ryote in lande not previously in their oooupanucy and for 
whic! ey ne le 
.. “Icannot admit the force of Mr. Field’s objections te this. I do not see that such a provision would lead to 
litigation. On the contrary, it would prevent the litigation sure to arise if Mr. Field's proposal to leave every- 
thing to local custom is adopted. It would go far to do away with the erroneous idea that by occupying for 12 
r maaa is entitled to be charged a lower rent than his neighbour for the same class of land. It does not 
imit injuriously the zomindars’ righte, for jt simplifies their relations with their ryote and pute the question of 
enhancement upon a uniform basis for the great mass of the ryote without distinction of class. It is desirable 
on political grounds, for it recognizes the title of the great body of the cultivatiors to the quiet possession of their 
fields, Zn so doing, and taken in connection with the proposal that the State should directly regulate enhanoe- 
ment, it widens the basis of agricultural prosperity, diminishes risks from famine, and tends to oreste a sub- 
stantial tenant right without detracting from the value of that property which the zemindars have by prescription 
(though me great extent in the teeth of law and justice acquired, and of which it would now be folly to attempt 
‘0 deprive them.” 

Mr. Mackenzie is not in favour of Chapter IV, if every cultivator, who bes practically shown himself to be 
a settled or resident cultivator by three years’ occupation is protected against arbitrary ejectment so long as he 
pays the established rates of the neighbourhood for oocapancy ryote. ? i 7 

Mr. Field's, views are embodied in his Note of the 13th January 1880, which will alse be found with the 
Proceedings. 
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such compensation within the first month of the ensuing year, the ryot shall be 
entitled to hold on at the old rent. ; oE j 

§ 103. Any such ryot who is evicted on any of the three grounds above- such ryot, i 
mentioned, is also declared to be entitled to receive compensation for any say ofthe | 


improvements made by him upon the land at any time while he cultivated: or grounds, ed 
held it: We have defined the term “improvements” to mean works by which to compen- 


Bati 


the cultivation of land has been lastingly facilitated, or the productive powers improve- 
of land have been lastingly increased, and to include— na 
(a) the erection of a dwelling-house and: offices suitable for the 
habitation of a cultivating ryot ; A 
(b) the making of tanks, wells, and other works for the storage, 
l supply, or distribution of water for agricultural purposes ; 
(c) works for the drainage of land, or for the protection of land from 
floods, or from erosion or other damage by water; 
(d) the reclaiming, clearing, or enclosing of land for agricultural 
purposes ; < f 
(e) the renewal or re-construction of any of the foregoing works, or 
alterations therein, or additions thereto ; 
~ (f) the planting of fruit trees. _ ; ; 2 ; 

§.104. The landlord and tenant may agree on the amount and mode and civi court 
time of payment of this compensation for improvements. If they cannot agree, compensa- 
the civil court may determine the amount, -and in so doing shall take into improve: 
consideration the following principles :— parties 

(a) The amount of the ryot’s compensation in respect of an improve- sees. 
ment shall be the sum laid out by the ryot on the improvement 
with a deduction of a proportionate part thereof for each year 
while the tenancy endures after the year of tenancy, in which. 
the outlay is made, and while the improvement continues 
unexhausted. 

(4) In determining the amount of compensation in respect of an 
improvement, there shal] be taken into. account in. reduction 
thereof. any sum reasonably necessary to put the same inte 
good repair or condition. f 

(c) Any deterioration of the holding caused by the act.of the ryot 

i shall be taken into account, i 

The civil court, having determined the compensation, shall make a decree Deoores to 
for the amount. If such amount does not exceed fifty rupees, the decree will amount of 
be final and conclusive (section 30). to 

§ 105. We have provided (section 31) that a ryot of the class now under Three years’ 
notice may claim abatement of the rent payable by him in money on any of the claim abate. 
grounds on which an occupancy ryot may claim abatement; and that, if the fonts and, if 
landlord is unwilling to allow the abatement to which ryot is found to be refise, may 
entitled, the latter may relinquish the land and claim compensation, the measure land toa 
of which shall be one year’s rent at the rate from which the landlord declined pensation. 
to allow an abatement. 

§ 106. Chapter V treats of ryots who have held land for less than three Byots who 
years, and to these it is not proposed to give any special privilege or protection. land for less 
They hold at the will of the landlord, but they-may not be evicted otherwise 7° . 
than through the court and upon a reasonable notice. No such. ryot may sue gyiction of 
for determination of the rent which he is to pay in future, or for abatement of "oh ryote. 
rent: this-follows the decisions, and is the natural result of his position as a tenant- 
at-will. A landlord desiring to eject any such ryot must serve him, through 
the civil court,, with a notice to quit at least three months before the expiry of gyoe tor 
the ycar preceding that in which he desires to resume possession of the land. ite posses- 


sion for a 


If the ryot does not give up the land from the first day of the year next ensuing fed tem. 


after service of notice, the landlord may within three months bring a suit to Firag gente, 
evict him, and, when such a suit has been instituted, the time during which over with. 
the ryot continues to hold on cannot be added to previous time, so as to give tion. 


the ryot the advantage of the improved position conferred by the Act on ryots, 


7 1 In drafting those provisions as to compensation, we have utilized The Oudh Rent Act XIX of 1868, 
sections 22-26. The North-Western Provinces Rest Act XVIIL of 1878, sections 44-47; The Landlor? and 
Tenant (Ireland) Act, 1870, 33 and 34 Vio, Cap. 46, sections 8-14; and The Agricultural Holdings 
(Esgiand}) Act, 1975, 38 and 39 Vio, Cap. 92. ` 


R 
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who have held for more than three years. Ifa decree for ejectment is ulti- 
mately passed against the ryot, he is further made liable for the full letting 
value of the land for the time during which he has wrongfully retained posses- 


` sion, and for any damages sustained by the landlord in consequence of being 


agreement- 
topsy 
higher rent, 


kept out of possession of the land (section 34). We have made the same pro~ 
visions applicable to a ryot, who having been let into possession for a term less 
than three years refuses to give up the land upon the expiry of such term, and 
has not the consent; express or implied, of his landlord to hold over. We trust 
that these express provisions upon points as to which the present statute-law is 


‘silent, and for which the decisions have not provided a sufficient guide in the 


case of ryots not having a right of occupancy, will be found equitable and 
calculated to prevent litigation in future. . 

§ 107. | In order to settle another point which has occasioned some difficult 
in the case of ryots not having a right of occupancy, we have provid 
(section 35) that a ryot who has held for less than- three years shall not be 
liable to pay a higher rent unless he has made a written agreement to do so, or 
unless a notice demanding such higher rent has been served on him at least 
three months before the expiry of the year preceding that for which such 
higher rent is demanded. Such notice must set forth the grounds upon which 
such higher rent is demanded, but these grounds are not, to be limited by any- 
thing in the Bill. If the ryot.is unwilling to pay the higher rent, he may 
relinquish the land. If he does not relinquish it, he will be liable to pay the 
higher rent, but not so as that he shall pay more than double the former rent. 
Following the case-law we have enacted, by way of explanation, that when any 


- -such ryot is served with a notice to + or pay a specified increased rent, and 


Legislation 
peasy 


he elects to remain in possession of the land, the tenancy eannot be treated as 
determined, and the notice must be taken asa notice to pay the higher rent 
thereby demanded. : ` 

§ 108. The majority of us are of opinion that it is expedient to` legislate 
upon the subject of land used for building houses and similar purposes as well 
in agricultural villages as in towns. We believe that the non-agricultural popu- 


lation has increased and is increasing, and that even away from towns and cities 


there is, in rural villages, a considerable number of persons who, though hold- 
ing no land used for agricultural purposes, occupy, and in many eases have for 
years’ occupied, a site for their dwelling-house. The trading class, whom it is 
desirable to encourage, the mahajan, the shop-keeper, require land for their 
houses, shops and golahs or granaries. The zemindar in some places receives 
a higher rent for the land, bastu, udbastu, used for these purposes; and the 
construction of a new village, or the extension of an. old one has usually 
been a recognized source of legitimate profit. We think it reasonable to protect 
the zemindar, on the one hand, in the enjoyment of this source of increased 
income where it exists, and the tenant, on the other hand, from the contingency 


-of arbitrary eviction. A successful tradesman or handicraftsman has usually a 


great desire to erect a pukka or brick-built house, but the difficulty of getting a 
good title to the piece of land required for the site deters him from expending 
his money lest he should afterwards be ejected. In cases of ejectment leave is 
usually given to remove the-materials, but in the case of a newly-constructed 
brick-built - house this is somewhat of a mockery. We believe that nothing 
eontributes more to raise the standard of comfort amongst a cae ape Pome the 
erection and use of comfortable dwellings, and we have accordingly endeavoured 


- to afford facility and encouragement to this improvement as well amongst the 


Ryot may 


able resi- 


but may not 
use the land 
to build 


agricultural as the non-agricultural class. i 

§ 109. We have, in the first place, provided that in the case of land used 
or let to be used for agriculture, horticulture, pasture or other similar purpose, 
aryot may not, without the permission of his landlord, use any portion of such 
land for building or any other purpose inconsistent with that for which it was 
previously used or let to be used; but that a ryot may, without his landlord’s 
permission, erect upon his holding a brick-built or other dwelling-house suitable 
for the use and occupation of himself and his family, together: with such out- 
houses and offices as may be necessary thereto. The effect of this will be that, 
although a ryot will be authorised to erect a suitable and comfortable residence 
for himself, and will ‘be protected if he does so, he will yet have no right to 
erect a pukka shop or manufactory on his land, or convert: his holding inte 
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building sites for houses to be occupied by third parties. -If a new town or 
village springs up and arable land is ‘required for building purposes, the right- 
of-occupancy ryot cannot appropriate the whole of the increased value which 
would be given to the land by its being used for building purposes, for without 
the landlord's permission he cannot use it for these purposes. The landlord 
is equally unable to appropriate the whole of this increased value, for, as 
the ryot is in possession and cannot be evicted, he cannot let the land to a third 
person who may desire to build upon it. As, therefore, building operations 
cannot be commenced without the consent of both landlord and ryot, and as 
- it is for their mutual benefit that some arrangement should. be made for the 
division of the increased valugy-it is reasonable to expect that self-interest will 
‘lead to the making of such an arrangement, the result of which will be that 
both the persons whose united interests constitute property will share in the 
increase of value (see section 36 of the draft Bill). ‘ 

§ 100. If the ryot without obtaining the permission of his landlord begins Erocedure 

tochange the use of the land, the landlord may serve him with a notice requir- changes the. 
ing him to desist. If the ryot does not attend to this notice, the landlord may land with- - 
then go to the civil court and obtain a mandatory injunction. If the ryot does tendiora’s Ț 
not obey this'injunction, he may be ejected by the civil court, and may ‘be sndisna- ” 
required to pay, by way of damages, a sum sufficient to restore the land to its diligent in 
former condition, Messrs. Mackenzie and O’Kinealy object to the ryot being Bisnant. 
made liable to ejectment, but a majority of us consider this sanction advisable. 
It is to be observed that, if the ryot claims to be entitled on other grounds to 
change the use of the land, he can put this claim forward as a defence to the 
landlord’s suit for a mandatory injunction. Having thus afforded him an 
opportunity of contesting the justice of the landlord’s position, we think it not 
unreasonable to say that if, having paid no attention to the landlord’s notice 
in the first instance, he further persists in treating the court’s injunction with 
contempt, he may be ejected (section 38 of the draft Bill). 

'§ 141. Owing. to the uncertain state of the law many ryots entertain 9 Procedure, 
bond fide belief that they may build’as they please upon their land. We have lord siseps 
therefore provided that when a ryot begins to change the use of his land, and rents. 
his landlord not being diligent in looking after his property delays to serve him 
with notice.to desist and to follow it up by obtaining a mandatory injunction, 
even if such an injunction is afterwards obtained, the ryot shall not be liable to 
eviction, and he shall be entitled to compensation for less sustained .by him in 
consequence of his having to remove any buildings or works erected by him 
before he received notice to desist. This, it will be observed, is a different case 
from that which follows, and where the ryot is able to show that his landlord 
was aware of what he was doing, and being aware stood by in silence and 
‘allowed him to expend his money on building or other works. It may he said 
that, if this Bill be passed, the state of the law will no longer be uncertain, and 
the ryot. will be aware that he has no right to build except for his own resi- 
dence; that, therefore, if he builds in violation of the law, it is not reasonable 
to give him compensation for taking down a building which he has erected 
without a shadow of right. To this it must be replied that in these matters of 
private tight depending upon eivil enactment and not involving a violation of 
the law of nature, we think that the maxim—Jgnorantia juris non excusat— 
has been pushed too far, Whatever presumption there may be in these pro- 
vinces that an educated zemindar knows the laws made by Government and 
published in the Gazette, this presumptian is very much less in the case of 
the illiterate ryot. In this view we make 4 great difference between the 

` case of the landlord who in this matter is watchful of his rights and prompt to 
enforce them, and the case of the landlord who is remiss and inattentivein the 
management of his property. . 

§ 112. But there is a third case, namely, where the landlord, being aware Landiora 

that the ryot has begun to change the use of the land, makes no objection and from object. 
' allows him to go on expending his money on building or other work. In this case pas of the 

and also where the landlord. has for two years given no notice to desist—and shangea in 

here it is immaterial whether he was or was not aware—we have provided that sasea.” i 

the landlord shall be estopped from afterwards objecting to, the change in the 

use of the land. To those who regard a ryot having a right of occupancy from 

the stand-point ‘of the English law of landlord ‘and. tenant, we shall not be 


Right of 
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surprised if some of these provisions appear objectionable ; but if the ryot be 
admitted to have certain rights in the land, the judgment pronounced upon 
. them will be different. 

§ 118. When land has been costomarily used, or has been let to be used, 
for building or for any purpose other than agriculture, horticulture, pasture, or 
the like, we have provided that a tenant who has been in the immediate pos- 


gccupaney session thereof for the full period of twelve years shall, in the absence of a 


may 
fond used 


wiredin contract to the contrary, acquire a right of occupancy therein, and shall not be 


for 


building or liable to be ejected. We have, however, thought that this provision should 


ULPORES. 


not be made retro-active, and no time antecedent to the commencement of the 


incidents of Act can, therefore, be reckoned in the computation of the twelve years required 
soupancy. to create this right of occupancy. The interest so acquired has been declared 


to be ‘heritable, transferable, and devisable, and also liable to sale in exccu- 
tion of any decree of the civil court. If the tenant does not pay his 
rent the landlord may bring the land, together with any buildings thereupon, ~ 
to sale in execution of any decree obtained for arrears of such rent (seotion 41 
of the draft Bill). We have further provided that the rent of any such hold- 
ing, if not enhanced during the previous ten years, may be enhanced so as to. 
be equal to the rent paid by other tenants for land in the neighbourhood having 
similar advantages and used for similar purposes, or so that it may be equal to 
five per centum of the market value of the land (section 42). We trust that 
these provisions will in course of time settle the mutual rights of landlords and 
tenants of land occupied with buildings. 

§ 114. “Whether the doctrine of Merger applies in the Mofussil is a question 
upon which the decisions of the highest tribunals are not of one accord. Any 
doubt as to the state of the law on a point like this is certain to create litigation, 
which can be prevented by making the law clear and indubitable. In a 


Rondts sete country where there are so many interests intermediate between the cemindar . 
- Rineyofthe at. the top and the cultivator at the bottom, it is especially important that it 


Merger 


Merger, Should be known exactly what consequences ensue when the zemindar or the 


owner of any intermediate interest acquires the interest immediately subor- ` 
. dinate to his own. We have provided (section 43) that when by purchase at 
private or public sale, or by gift, succession, or will, the proprietor of an estate 


' becomes the owner. of a tenure in such estate, such tenure shall, unless such ` 


Cases in 
which 


proprietor can show that he had a contrary intention, be presumed to be 
merged in the proprietary interest and extinguished by the fact of the same 
person being owner of the estate and the tenure. The same provision is made 
applicable to the owner of any superior interest acquiring the interest imme- 
diately subordinate thereto (section 44). Wæhave here followed the principle 
of equitable Merger which is governed by the intention (if it be a just and fair 
intention) of the person in whom the two interests unite, and by the purposes 
of justice. Having regard to the frailty of oral evidence in this. country, we 
have, however, cast upon the person in whom the interests meet the burden of 
shewing an intention to keep them separate by producing a duly registered deed 
declaratory: of such intention, and by proving that a copy of this deed was 
published upon the land included in the tenure or under-tenure. This evidence 
of intention is required when three months have elapsed from the date of the 
Merger. This interval will afford sufficient time for consideration and for the 
execution of thedeed in those cases in which it is decided to prevent the 
Merger. ` 
5 115.. We have provided that there shall be no Merger when the superior 
interest belongs to'seyeral coparceners, some but not all of. whom acquire the 
interest immediately subordinate. Any other rule would be productive of con- 
fusion, regard being had to the peculiar nature of coparcenary. We have 
enacted that the presumption'of Merger shall not arise in the case of a minor 


gershellnot until he becomes of full age, or in the case of a person of. unsound mind until 


he becomes of sound mind. As the presumption is made to depend upon inten- 


- tion, it cannot reasonably have effect until the person in whom the interests 


meet is‘capable of a legal intention. It would be iniquitable that, apart from 


2 Here, as elsewhere in thé Bill, the figures inserted should be regarded aa tentative merely, to be changed for 
good reson, shown by those who criticise the Bill. x 

2 The present state of the law in Bengal and the North-Western Provinces as to lnd nsed for building and 
other non-agricultural purposes will be found summarised in Mr. Field’s Note of the 24th December 1879, 
which has been placed with the proceedings of the issi 3 
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the provisions of law as to the avoidance of incumbrances by the sale of a . 
tenure or under-tenure for arrears of its own rent, persons having a lien upon Tosser 
the inferior interest, or holding as tenants under ihe former owner of such Bynes ves 
interests, should be prejudiced. We have accordingly provided for the protec- $oicns as 
tion of such persons and their rights? The question of Merger, when Govern- toron"? 
ment acquires an estate and the paramount title and proprietary interest thus terest. 
meet in the person of Government, has already been referred to in paragraph 5 
above, 

§ 116. The registration of transfers of tenures and under-tenures in the 
sarrishta of the superior landlord, is a subject which has on more than one 
occasion received the attention ôf the Legislature. Since the earliest times a Registration 
record has been kept in the Collectorate of the transfers of revenue-paying of {onures 
estates, in order that Government might be apprised as to who is the person tenures. 
for the time being liable to pay the revenue. When patni tenures were created ofthe former 

`- their incidents were in many respects assimilated to those of revenuc-paying subiect. > 

estates. We may take, for example, the liability to sale for arrears, the avoid- 
ance of incumbrances by such a sale, and farther (which is pertinent to our 
present subject) the registration of transfers. The proprietor was required, 
upon a fee being paid and security being given, to register all transfers and 
otherwise give effect to them by discharging the transferrer from personal res- 
ponsibility and accepting the engagements of the transferee. Act X of 1859 
required all dependant telukders and other persons possessing a permanent 
transferable interest in land intermediate between the zemindar and the culti- 
vators to register in the sarrishta of the zemindar or superior tenant, to whom 
the rents of their ¢aluks or tenures were payable, all transfers of such taluks 
or tenures or portions of them by sale, gift or otherwise, as well as all succes- 
sions thereto and divisions among heirs in cases of inheritance. The zemindar 
or superior tenant was further required to admit to registry, and otherwise give 
effect to all such transfers when made in good faith, and all such successions 
and divisions, and, if he refused to do so, an application could be made to the 
Collector who was empowered to inguire and, if he saw fit, make an order for 
registration. Act VIII (B.C.) of 1869 reproduced so much of these provisions 
as required the tenant on the one hand to register, and the landlord on the 
other hand to admit to registry ; it omitted any provision for compelling the 
landlord to admit to registry, no doubt because it was thought unnecessary to 
make any such express provision, when the cognizance of all cases arising out 
of the relation of landlord and tenant was transferred from the revenue to the 
civil courts, The right being declared, the civil court could afford a remedy. 

§ 117. When a patni tenur®wes sold in execution of a decree and the pur- 
chaser did not within one month register his purchase, the zemindar was empow- 
ered to send a sazawal and attach the tenure ; and so also, if a purchaser ‘at a 
sale for arrears of rent failed for one month to furnish security when required maiura of 
by the zemindar. In other cases, however, the landlord had no means of com- the former 
pelling the transferee to register, and non-registration in this case of private jandiord: 
transfers soon became usual. Two causes contributed to this: First, the land- means of 
lord was by law entitled to a fee upon registration of the transfer of a patni the registra 
tenure, and the payment of such a fee was customary in the case of other transfers | 
tenures and under-tenures. The payment of this fee was avoided by not regis- few cases. 
tering the transfer. Secondly, the habit of holding land denami was facilitated 
by secret private transfers. Persons unacquainted with the customs of this 
country may ask how the transfer could be kept secret when the transferee 
has to pay the rent. The answer is to be found in a practice very prevalent in 
this country. Rent is ordinarily received from any one who brings it, but the 
receipt is granted in the name of the person, whose name stands in the land- 
lord's books. Thus, a receipt may be given in the name of a man who died 
forty years ago, the payment being stated therein to be made marfat, guzrat, 
i.e. by, or through the person, who actually brought the money. This practice, 
which appears to us to be a very mischievous one, constantly leads to litigation 
when a balance of rent remains unpaid after the sale of the tenure, or when 
for other purposes it is necessary to ascertain the real owner of the tenure. 


1 The present state of the law of Morger will be found summarizod in Mr. Fiold’s Note of the 10th Decem- 
hor 1879, annexed to the proceedings of the Commission. A 


ce 
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§ 118. Turning now to the provisions of the draft Bill, we have enacted 

(section 46) that every succession to, or transfer of, a‘tenure or under-tenure or. 
Frovisionsof any portion thereof, or of an occupancy holding, shall, within three months after 
asto the , such transfer or succession, be registered in the sarrishta or rent-oflice of the 
of transfers Jandlord to whom the rent of such tenure, under-tenure or occupancy holding is 
pader a payable. It may possibly be that the period of three months here allowed is 
pocupancy too short, and that six months would be a more proper period. The landlord 

i is required to admit to registry and otherwise give effect to every such transfer 

or succession, but no landlord is required to give effect to any division or dis- 
tribution of the rent, nor shall any such division or distribution be valid against 
him without his consent in writing. We have defined the term “transfor” 
to mean a transfer by private sale, gift or exchange, or by sale in execution of 
a deeree, and we have defined “succession” to mean devolution by will or 
by inheritance. We have declared the landlord entitled to a fee upon every 
registration of a transfer or succession, such fee to be two per centum of the 
annual rent, but not to be less-in any case than one rupee or more than one 
hundred rupees (section 47). “We have provided that in every case of transfer not 
being a transfer by sale in execution of a decree, the transferrer shall cease to 
be, and the transferee shall become, personully liable for the rent from and 
after the date of application for registry. This applies to cases of private 
transfer, which must be known both to the transferrer and the transferee, who 
thus have it in their power to regulate their liability for the rent falling duo 
subsequent to the transfer (section 48). If no application is made for the 
registration of the transfer, the transfer remains liable for the rent, and the 
landlord is not bound to recognise the transfer (section 49). It is thus made 
the interest both of the transferrer and of the transferee to have the transfer 
registered—of the former, that he may escape liability for future rent, of the 
latter that he may be able to assert his rights as tenant. When the transfer 
is by sale in execution of a decree for arrears of the rent of the tenure, under- 
tenure or occupancy holding, the transferee or purchaser becomes liable for 
the rent from the date of the confirmation of the sale by the court. Here, as 
the.sale is made at the instance of the landlord, he must be presumed to be 
aware of it, and it would be unreasonable to hold the late tenant responsible 
for the rent after the confirmation of the sale. When the transfer is by an ex- 
ecution sale not being a sale for arrears of rent, the landlord does not necessarily 
know of the sale. The tenant, whose interest is sold in execution, must be - 
presumed to know of the proceedings before and after decree, and we have 
therefore imposed upon him the duty of giving the landlord notice of the sale 
if he wishes to be absolved from personal liability for rent. In cases of succes- 
sion we have declared the person succeeding to be, upon taking possession, per- 
sonally liable for the rent from and after the death of the previous tenant. It 
will be remembered that in all these cases the tenure, under-tenure or occu- 
pancy holding can be sold for arrears of its own rent, and that the question of 
personal liability becomes important only when the arrears are not liquidated 
by the sale of the tenure, under-tenure or holding. 

§ 119. The consequence of non-registration of a private transfer is, as wo 
have just explained, that the former tenant is not discharged from his liability 

Consequence £0F the rent, and the landlord is not bound to recognise the transfer. The 
of non-regis- position of the latter is, therefore, not altered to his detriment. In cases of 
transferor transfer of a tetture or under-tenure by execution sale, and in cases of succession, 
in the caso of we have provided that if application is not made for registration within three 
pndar- months, the landlord may attach the tenure or under-tenure and, collect the 
, rents for any surplus of which over and above his own head-rent and the col- 
lection-expenses he is, however, liable to account. The attachment may be con- 
tinued until the transfer or succession is registered, and, if the collections are 
insufficient to discharge the head-rent, the superior landlord may bring the 
tenure or under-tenure to sale. If after the sale there is still a deficiency, he 
may proceed to make the transferee personally liable. Mr. O’Kinealy is 

opposed to extending the right of attachment to under-tenures. 

§ 120. In cases of succession to occupancy holdings and of their transfer 
by execution sale, a somewhat different procedure is necessary, as they are 
usually cultivated by the occupier, and in this case there are no rents to collect. 
We have accordingly allowed the landlord to attach the holding, when registra- 


w 
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tion has not been applied for within three months, and cultivate it or let it for consequence: 
cultivation. If registration is not applied for before the expiry of the year tration ofa” 
next ensuing after the succession of transfer, we have provided that the holding succession 
shall be at the absolute disposal of the landlord. We think that if the person of an ocne 
succeeding or purchasing takes no steps to effect registration for more than a ig.” 99 
year, this may reasonably be taken as an abandonment of the holding 

(section 51). ; 

§ 121. We have provided (section 46) that application for registration shall Time within 
be made within three months after the date of the succession or transfer, and munon tos 
in this case the fee to which the landlord will be entitled upon registration for Mher 
is two per centum of the annual tent, If registration is not applied for within tegistratfon 
three months, we considered what the penalty should be for failing to apply mentorten” 
within time. Ferfeiture of the tenure or under-tenure was suggested, but we °" tetea 
are all agreed that this would be too severe, and a majority of us have finally 
decided that it will be sufficient to provide that the penalty for coming after 
the three months shall be the payment of ten times the ordinary fee, subject, 
however, to a minimum of ten rupees and a maximum of one thousand. The 
same rule applies. to an occupancy holding after the three months and before Y Jandlora 
the expiry of the year next ensuing after the succession or transfer by execu- resister, 
tion sale. Mr. O’Kinealy would not impose any additional fee by way of msy compet 
penalty, and would limit the sanction for non-registration to the landlord’s not may awara 
being bound to recognise the succession or transfer. Where a landlord without 
just cause refuses to register a transfer or succession, we have provided for a 
civil suit to compel him ; and if pecuniary loss has resulted from his refusal, the Boara may 
civil court may award damages to the person injured. We have enacted that Rotors. 
the Board of Revenue may prescribe for any class of landlords a form of register fuser 
of successions to, and transfers of, tenures, under-tenures and occupancy hold- ae" 
ings; and that when any such form has been prescribed, every person concern- 
ed in any such succession or transfer shall be entitled to a copy of the entry 
relating thereto on payment of a fee of four arnas. Having regard to the large 
number of petty landlords in these provinces, we considered that we ought 
not to prescribe this register for all landlords generally, while in large estates 
such’ a register may be maintained with most of the advantages of a court 
roll in an English manor. 

§ 122. The only class of tenure-holders who under the existing law are Socurity tor 
required to give security for the payment of their rent, are patuidars. In every Feat upon. s 
case of transfer of a patni tenure by private sale, gift or exchange, or by sale in of transfer. 
execution of a decree, the transferee may be required to give substantial security 
to the amount of half the yearly rent, and, if such security be not furnished, 
the proprietor may refuse to register the transfer. We have reproduced these 
provisions relating to patni tenures; but it has suggested itself as a matter for 
consideration whether similar provisions might not well be made for all tenures, 
‘under-tenures, and occupancy holdings, which are made saleable in execution 
of deorees for their own arrears of rent. We have not before us sufficient 
materials to enable us to settle this question to our satisfaction, but we recom- 
mend that it be not lost sight of in any further discussion of the whole subject 
which may ensue upon the publication of this report. 

§ 123. We have declared that the rent payable by a ryot shall be paid in Ryots' rent 
four quarterly instalments falling due upon the 1st Asarh, the 1st Asin, the Ist in four quar” 
Pous, and the lst Cheit, respectively. When the instalments of rent have been ments: 
regulated by any agreement or custom, then the Asarh instalment shall be the 
total of the instalments payable according thereto during the months Beisakh, 

Jeyt and Asarh; the Asin instalment shall be the total of the instalments on ist Assn, 
yable in the months Sraban, Bhadro and Asin; the Pous instalment shall Fous, and ist 

be the total of the instalments payable in Kartik, Aghun and Pous, and the“ 

Cheit instalment shall be the total of the instalments payable in Magh, Falgun 

and Cheit. It will be important to ascertain whether these dates and months 

will be suitable for all districts in Bengal and Behar. When no such agree- 

ment or custom exists, the Collector is to determine what proportion of the 

whole rent shall be payable at each quarterly instalment, and is to publish 

throughout his district the proportions so settled. In the case of rent payable 

by tenure-holders and under-tenure-holders, we have allowed the parties to 

contract as to the instalments most convenient to both parties (section 58). 


Instaiments 
of rent pay~_ 
able by 


the Bi 
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Where no such contract has been made, such rent is to be payable, as ryots’ 
rent, in four quarterly instalments. Any instalment of rent not paid before 
sunset of the date on which it is due according to the above provisions, is to 
be deemed an arrear of rent, and is to bear interest at the rate of twelve per 
centum per annum. We have made it imperative upon the courts to decree 
this interest, unless the tenant can show that he was prevented by causcs 
beyond his own control, as, for example, by a total failure of the crops, from 
paying his rent at the proper time. A majority of us consider that this is a 
reasonable concession to landlords, as we propose to take away the frequent 
instalments in which ryots’ rent is now payable by usage or agreement, and to 
allow no interest for the interval between the dates on which rent is so payable 
and the new dates substituted by the Bill. 


Fait peed § 124, As to receipts for rent we have substantially adopted the provisions 


as 
receipts for 
went; 


and ae to 

statements 

, of secount 
at the end of 
the year, 


courts 
revenue 
authorities, 
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of Mr. Mackenzie's Bill. We have declared that every tenant, who makes a 
payment to his landlord of rent or of any money recoverable az rent is entitled to 
obtain thereupon and without delay a receipt for the amount so paid. Tho 
words in italics are new and include road-cess, sums payable under “The 
Bengal Embankment Act, 1873,” under “The Bengal Survey Act, 1875,” 
and other Acts, which have made certain sums recoverable as arrears of rent. 
We have not thought it desirable to prescribe any particular form in which 
reciepts should be given, but we have prescribed the essential particulars which 
they must contain, viz., the date of payment, the amount paid, or, where rent 
is paid in kind, the quantity of produce delivered, the tenure, under-tenure, 
holding oy land, and the instalment and year, in respect of which the payment 
ismade. The receipt may be in any form so long as it contains these essential 
particulars. We have further provided that every tenant is entitled to receive at 
the close of the year a statement of account showing the tenure, under-tenure, 
holding or land for which the rent is payable, the annual rent payable, the amount 
in arrear at the beginning of the year, the payments made during the year, the 
portion of each payment credited to arrears and to current rent, and the amount 
in arrear at the close of the year. This is, in fact, the akhiri dakhilah, or final reo- 
ceipt usual in the country under different names, but with the particulars essen- 
tial to enable the tenant to know his exact position towards his landlord.” We 
have further enacted that the landlord shall keep counterparts of the receipts and 
the account statements; and that he shall provide himself with forms of such 
receipts and account statements with the counterparts attached, bound together 
in books containing not less than twenty-five each and consecutively numbered. 
We have allowed six months after the commencement of the Act for landlords 
to provide themselves with the necessary forms: After that time the omission 
or refusal fo give a tenant on demand a receipt or statement of account con- 
taining the above particulars shall subject the landlord to the penalty provided 
for withholding a receipt for rent paid (section 57}. 

_§ 125. We have made important alterations and amendments in the law 


relating to the deposit of rent. In the first place we have transferred the duty 


of receiving these deposits from the civil courts to the revenue authoritics, 
and we have allowed rent to be deposited not only at the Collectorate T 


the at head-quarters, but also at Sub-divisional Treasuries. We think that 


where sub-divisions have been established, the benefit of the sub-division. 
al system should be afforded to the people in this as wellas other res- 
pects. Under the existing law there is only one case in which rent can be 
deposited, namely, when the tenant has tendered the rent to his landlord and 
the landlord has refused to receive it. We have retained this and have pro- 
vided for two other cases : (1} when the rent is payable to coparceners, who 
have not appointed, and on behalf of whom the District Judge has not appoint- 
ed, a common nianager, and the tenant is unable to obtain their joint receipt ; 
(2) when, in consequence of a disputed succession or other cause, the tenant 
entertains a bond fide doubt as to who is entitled to the rent. We trust that 
the result of these changes will be, in the first case, to constrain coparceners to 
make proper arrangements for the collection of their rents; and, in the second 
case, to check the unwholesome practice of litigating questions of disputed title 
by collateral issues raised in rent suits, and in both cases to save the ryots 
from much harassment. We are aware that the facility afforded to tenants of 
depositing their rent in cases of tender made and refused has been gbused to a 


REPORT OF THE RENT LAW COMMISSION. 57 


certain extent, rent being too often deposited without any tender having been Precautions 
made, and it being impossible to bring persons who have made false statements, abuse ofthe 
to punishment in consequence of the very general nature of the allegations: ` 
inserted in their petitions. To psevent abuse of the law as amended, we have 
now provided that in cases of tender the deposit must be made within‘ ten 
clear days from the date of the tender, and in other cases, within fifteen clear 
days from the day on which the rent fell due. The deposit isto be made by 
presenting a written application and with it a written declaration. In eases of 
tender this declaration is to set forth the date of such tender and the persons 
in whose presence it was mades In other cases it is to set forth sufficient facts 
to enable the revenue authorities to judge whether the case falls within the 
provieions of the Act. The amount deposited must be the full amount of rent 

ue up to date, with, in the case of a tender, the interest (if any) due thereupon 
at the date of tender. The officer in charge of the Collectorate or Sub-division- 
al Treasury is required to give a receipt for the rent so deposited, and this 
receipt is declared to have the effect of a legal acquittance. 

§ 126. The effect of these provisions, together with the provisions as to Probable 

quarterly instalments of rent will be that on four occasions in the year, during these provi- 


19 in cra~ 


some ten or fifteen days, there will be a pressure of work at the treasuries at sting work 


head-quarters and at sub-divisions. This pressure may be very considerable suries_pion 


upon the occurrence of abnormal circumstances, but as local authorities will the possible 
be fully informed of the time of its possible occurrence, they can be prepared °°" 
for it. We have endeavoured to abridge the work of issuing notices of deposits 
to the landlords, by providing that the treasury officer shall post in a conspi- 
cucus place in his office a notification of such deposits having been made, 
addressed to the persons entitled to the rents. As most landlords of any posi- 
tion have agents or mukhtars about the Collectorate and sub-divisional offices, 
the probable effect will be that such agents on seeing the lists of deposits will 
draw the money without delay, and that the trouble of issuing individual 
notices will be obviated. If no application for the money is made on the part 
of the landlord within fifteen days after such notification has been posted, the Betana of 
treasury officer shall within a further period of fifteen days after the expiry °°" 
of the first-mentioned fifteen days cause a notice to be served upon him. The 
cost of serving this notice will be deducted from the amount of the deposit. 
This will make it the interest of landlords to inspect the lists of deposits and 
obtain the money before the notice is served. The rent deposited may be paid, 
in the case of a tender, to the person entitled to it; in the case of coparceners, 
upon their joint receipt or that of their common manager, when a common 
manager has been appointed; and in cases of disputed title, to the claimants 
upon their joint receipt, or to any of them who has obtained a decree establish- 
ing his title to the whole or part of it. If no payment be made for three years, 
the amount deposited may be refunded to the depositor upon his giving back 
the receipt given him at the treasury for the money when deposited. This, of 
course, is not meant to interfere with the rules of the Account Department, 
which require the special order of the Accountant General before deposits of 
more than three years’ standing can be repaid. In order to meet cases in which, 
notwithstanding the deposit, the landlord has sued for the rent and has obtained 
a decree because the deposit was not made in accordance with the provisions 
of the law, we have enacted that before the expiry of three years the amount 
may be paid, upon the joint application of the depositor and the person entitled 
to the rent, in any manner requested in such application. This will enable the 
money deposited to be made available in satisfaction of the decree obtained for 
the rent improperly dipoi: . 
§ 127. Another fruitful source of litigation and harassment to the ryots apportion- 
is the want of sufficient provision for the apportionment of rent. When reve- =No sum." 
nue-paying estates belonging to coparceners are partitioned between them by provision 


metes and bounds, ‘The Estates Partition Act, 1876° (VIII (B.C.)) pro- stating aw. 
vides certain rules for the apportionment of the rent of tenants whose lands nient results. 
fall partly within one share and partly within another. There are, however, no 
similar rules applicable when revenue-free land, or a tenure or under-tenure in 
revenue-paying land, is divided, either in consequence of part being sold, or by 
reason of a partition between co-heirs which can be enforced in the civil courts. 
The objection to appointment of rent is that the tenant is thereby exposed 


kad 
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Aavantages to several suits for a thing which was originally entire, and that he ought not 
tionment. to be obliged to pay his rent in different parcels and to several landlords when 
he contracted to pay in one entire sum to one person. This is an argument 
put forward wholly in the interest of the tenant, and we think that, if the con- 
venience of the tenant alone is to be considered, any supposed advantange 
obtained by him in paying his rent in one parcel is in this country more than 
eounterbalanced by the worry to which he is sure to be exposed when his 
landlord’s property is split up and his land falls within two or more of the 
shares into which it is divided. Any argument drawn from the convenience of 
the tenant is here in favour of apportionment rather than otherwise. Were 
this not so, we would yet agree with those who observe that apportionment of 
rent is required by the necessities of mankind, by the exigencies of families, by 
the demands of business; that the tenant can avoid a multiplicity of suits by 
punctuality of payment; and that it is difficult to see the reality of ‘the hard- 
ship to which he is exposed, since he has to pay no more in the end than his 
: stipulated or customary rent. 
Provisions of § 128. We have accordingly provided that when two or more persons 
Billseto’ become separately entitled to separate portions of an area of land which 
mentof forms the subject of a separate tenancy, and such portions have been or 
can be divided by metes and bounds, such persons shall be entitled to have 
‘such rent apportioned, and after its apportionment to receive separately | 
the shares of rent apportioned upon such portions respectively (section 62). 
‘We have further provided that the apportionment may be made by mutual 
agreement between such persons and the tenant; but, if they cannot agree, the 
civil court may, upon the application of any of them, proceed to make the 
apportionment, and may for this purpose direct a measurement of the whole or 
any portion of the land. We may observe that the facility afforded to tenants 
of depositing their rents in cases of disputed claim between their landlords will 
have the effect of constraining the latter in many cases to take steps for appor- 
tionment either by mutual accommodation or by proceedings in court. 
Every. § 129. We have declared every tenure, under-tenure, and occupancy hold- 
undertenure ing to be hypothecated for its own rent, and that such rent shall be a first 
pancy bold- charge thereupon(section 64). We have then enacted that when the rent is 
ebypo-_ in arrear the landlord shall not be entitled to resort to any other process for the 
therent recovery thereof, until he has first brought the tenure, under-tenure, or occu- 
"  paney holding to sale, either in a summary manner (in those cases to which the 
provisions of Chapter XVI are applicable) or in execution of a decree for rent. 
A very important change is involved in these provisions. As the law now 
stands, the produce of the land is, but the land itself is not, hypothecated for 
the rent. The hyothecation of the produce is part of the law of distraint 
which we have abolished. We think that by hypothecating the tenure, under- 
Considera- tenure, or occupancy holding for the rent, by making the rent a first charge 
provisions. upon it, and by compelling the landlord to proceed in the first instance against 
the tenure, under-tenure or- holding, we shall, on the one hand, secure to the 
landlord punctual payment of his rent, or effectual facility in realizing it when 
not paid, regard being here further had to the procedure provisions of the 
Bill, and, on the other hand, protect the tenant from useless harassment. 
Realization of arrears of revenue or rent by the sale of the defaulter’s interest 
is a principle now long established in the country and well understood by the 
people. That as a means it is successful, we know from experience of its 
operation in the case of revenue-paying estates, patni taluka, and other tenures. 
We have every reason to conclude that it will be equally successful in the case 
of occupancy holdings. Indeed, we are not without previous experience in 
respect of these also, many landlords, of their own option and as the readiest 
way of getting their rent, having brought ryots’ holdings to sale in execution 
of decrees obtained for rent. The largest amount of rent which a landlord can 
sue to recover is about four years’ rent. There are few oceupancy holdings in 
fairly populated districts which are not worth four years’ rent with the costs of 
getting a decree for it. Ifthe landlord has any doubt on this point, he need 
not allow more than a single year’s rent, or even than a single quarter's rent, 
to fall into arrear without suing for it. 
Sale of a § 130. We hope that the procedure which we have provided will enable a 


Belding the landlord to obtain a decree without unreasonable delay. Having obtained his 
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decree, he can at once proceed to sell the tenure, under-tenure, or occupancy effectual 
holding. It is well known that if a ryot has the means of paying there is no mekin him 
more effective way of making him pay than putting up his jumma or holding Gad; and of | 
to sale. He will go to prison for a debt if he is sure of having his land when rent Whe 
he comes out. He will let his cattle be sold, for he may hope to purchase others 
‘as good in their place. But his land, whereon stands his homestead, where he 
was born and spent his childhood and boyhood, the fields which his father and 
his father’s father cultivated, find for him no substitute if they pass into the Zxsmination 
hands of strangers. As a means then of compelling the ryot to pay, who can guestion 
pay, we believe that the advertised sale of his jumma or holding will be most lendlorg’s 
effectual. If from misfortune or other cause the ryot is unable to pay, the sale view. 
is, as we have shown, almost certain to satisfy the landlord’s claim for rent. In - 
compelling the landlord then to proceed to the sale, we compel him to do what 
is for his immediate interest. But it may be said that the landlord may not 
wish to be hard on his ryot, may not wish to deprive him of his land, may he 
satisfied with part of the debt, and may be willing to wait for the rest until the 
ryot is in more fortunate circumstances, and that, if allowed to take the ryot’s 
movables or put him in jail, he may accomplish this. We are not prepared to 
accept these arguments or take this view. We think that the threatened sale 
of his holding will have as strong a compulsory effect as putting him in jail, 
while the seizure of his movables will only leave him unable to carry on the 
cultivation. If the landlord desires to exercise mercy and forbearance towards 
an unfortunate ryot who does not pay, not because he will not, but because he 
cannot, let him stay his hand and not execute the decree. He is not bound to 
proceed to the sale of the holding. If the ryot can pay even part, let him take 
it and certify the payment to the court. There is nothing in the law to hinder 
him from doing so. . 4 
§ 131. So much for the question from the point of view of the landlord’s Examination 
interest. Let us now examine it from the point of view of the ryot’s interest. guestion 
We think that the dread of losing his land by a sale will operate to make the zgot's point 
ryot more careful to pay his rent and not get into arrears. It may be said— ` 
Why has not the fear of ejectment done this? Why should the dread of a sale 
be more effectual than the dread of ejectment? ‘To this we reply that, unless 
in the case of a ryot who has become really obnoxious to his landlord, and 
whom that landlord is determined to get rid of at any price, ejactment is not 
usually enforced; the ryot paysa trifling salámi or agrees to pay a little more 
rent, and either the decree for eviction is not executed, or, if it is executed, 
he is allowed to resume possession. But in the case of a sale the land 
passes to a stranger,and return to possession becomes impossible. If the 
ryot is unable to pay his rent because of indolence or bad cultivation, it is 
for the interest of the community that the land should be sold and come into 
better hands. If, by the operation of the Hindoo or Mahomedan law of in- 
heritance, the holding comes into the possession of a number of co-sharers who 
cannot agree, and owing to their dissensions and consequent bad management 
the rent gets into arrear, a sale and a transfer thereby to the hands of more 
efficient hushbandmen will counteract the tendency of that law to create too 
minute sub-divisions. The fact of holdings being purchaseable, combined with 
the prevailing and general desire to invest savings in land, may encourage 
thrift. We know that in some parts of Eastern Bengal the holdings and under- 
‘tenures there existing are a very favourite investment for savings, and that 
men save inorder to purchase them. Then to look at the matter in another 
way, if the land is over-rented, if ių is worthless, or its area has been diminished 
by diluvion and the ryot is unable to bear the expense of a suit for abatement, 
or does not really care to keep the jummaa sale is a ready means of getting 
the full value, the surplus over and above the rent being payable to the ryot. 
If, on the contrary, the ryot has improved the holding and desires to realize the 
value of his improvements, by allowing his rent to fall into arrear he can bring 
about a sale, the surplus proceeds of which over and above the rent due to the 
landlord will be paid over to him. We may observe that even now it is by no 
means uncommon to effect a transfer by a sale through the court brought about by 
a wilful default, some purchasers thinking that in this way they get a better title. 
§ 132. We have so far discussed the proposed change mainly in connection Proposed, 


with occupancy holdings, because we think that it concerns them chiefly. Al- yi, 4, 
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spesking, though tenures and under-tenures are not at present hypothecated for their own 
ghangeso rent by any express provision of law, they are in a great measure practically 
teauresand go, this being the result of the decisions as to the landlord's right to follow the 
tenures are tenure or under-tenure in execution of a decree obtained by him for rent; and 
” the usual practice is to realize unpaid arrears by a sale either under the Patni 
Regulation (VIII of 1919) where it applies, or after decree in execution under 
the provisions contained in Act VIII (B.C.) of 1865, or Act VIII (B.C.) of 
1869. The new provisions will, therefore, make no substantial change so far as 
Two tant tenures and under-tenures are concerned. ‘There are, however, two points which 
amend- partake of the nature of an exception to this general statement and which may 
; i well be noticed here. We bave provided (section 207(5)) that where a tenure, 
under-tenure or occupancy holding is put up to auction in execution of a decrece 
for arrears of rent, and no bid is made for it, the decree-holder, i.e., the land- 
lord, shall be required to bid for it, and if he refuses to do so, he shall not be 
Lsnatord, | entitled to proceed to execute his decree against the person or other property of 
Burchasost’ the judgment-debtor. The object of this provision may be explained in a few 
other person words, A tenure-holder or under-tenure-holder cannot relinquish his tenure 
f or under-tenure in the same manner as a ryot can relinquish his holding. 
It may happen that a tenure or under-tenure may become utterly worthless. 
One of the great rivers may cover it with sand, or it may be overrun with a 
noxious weed inimical to cultivation. As the law now stands, the unfortunate 
tenant may have to go on paying rent for an instrument of production which 
yields him nothing. If he does not pay, he is sued anda decree obtained 
against him. Noone will bid for the tenure or under-tenure, and so he and his 
other property are liable to be taken in execution. If he is a person of sub- 
‘stance, the Jandlord succeeds in getting rent year after year for what is utterly 
worthless. Under the provisions we propose to make, this can happen once, 
and not oftener. The landlord must bid and purchase, and this purchase re- 
lieves the tenant from further liability. This amendment of the present law is 
in the interest of the tenant: the following is in the interest of the landlord. 
We have enacted (section 211 (3) ) that the landlord may be paid from the 
surplus sale-proceeds any rent which fell due before the sale and after the date 
upon which the latest arrear recovered by the deeree became due: provided, 
however, that the decree-holder shall not under this rule recover any rent which 
he might have included in the suit in which he obtained the deoree, and pro- 
vided also that in no case shall he obtain rent for more than six months after 
the date of the final decree. In case of. dispute as to any such rent being due, 
the court is to decide. The effect of these provisions will be to prevent multi- 
plicity of suits and to secure the landlord against loss of arrears, which are 
sometimes very difficult to recover by enforcing a personal liability when the 

tenure or under-tenure has been sold. 
aN oda § 133. The draft of this section (64), as first prepared by Mr. Field, con- 
claimfor tained the following additional passage :—“ If any such tenure or under-tenure, 
gen pans with Or in any case in which a holding is so saleable, any such holding be brought 
orbe aa to sale in execution of a decree for money obtained by a person other than the 
preference? landlord, such landlord shall be entitled to be first paid out of the sale-proceeds 
any rent which may be due to him in respect of such tenure, under-tenure or 
holding ; and the balance only of such sale-proceeds-after such payment of rent 
shall be available for the liquidation of the decree-holder’s claim, or for distri- 
bution amongst creditors entitled to such distribution.” A majority of us 
decided to omit these words in the draft of the Bill, but we think that the 
matter of the words so omitted ought to be noticed, as, if the Bill comes be- 
fore Council, a different opinion may prevail. According to the existing law a 
landlord’s claim for rent has no preference; and, in the case of his tenant 
being declared an insolvent under the provisions of Chapter XX of The Code 
of Civil Procedure, he can take only rateably along with the other creditors. 
We may observe that, according to the law of England, and also, we believe, of 
America, a landlord has no priority over other creditors; but in order to pre- 
8 Ann, Cap. Vent collusion between tenants and their judgment-creditors to defeat the land- 
id, section 1. lord’s remedy, it was enacted by the 8th Ann, Chapter .14, section 1, that no 
goods or chattels whatsoever lying or being in or upon any messuage, lands or 
tenements, shall be liable to be taken by virtue of any execution on any pre- 
tence whatsoever, unless the party at whose suit the said execution is sued out 
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shall, before the removal of such goods from off the said premises, pay to the 
landlord or his bailiff all such sum or sums of money as are or shall be due for 
rent at the time of the taking of such goods or chattels, provided that the said 
arrears of rent do not amount to more than one year’s rent. : 

§134. A serious ‘source of difficulty in the relations between landlords and when rent 

tenants arises out of the system of coparcenary which ig customary amongst cobscncre 
Hindoos, and is not uncommonly imitated by Mahomedans. When coparce- distension 
ners, or co-sharers as they are commonly called, stand in the position of land- imongst 
lords, and manage their affairs either through a single member of, the family tenants are 
(karia), or through a manager appointed by, and acting for, all, there is nomen °? 
difficulty and the tenants are put to no greater inconvenience than the tenants 
of other landlords. But when, on the contrary, the co-sharers are disunited and 
dissension prevails amongst-them, their tenants are exposed to considerable 
harassment. The rent is payable to the co-sharers jointly, and properly upon 
their joint receipt; but each attempts to collect separately the share to which 
he conceives himself entitled ; and the tenant, who would comply with all their 
demands, would find that he had to pay a considerable amount more than his 
actual rent. Then the servants and adherents of each co-sharer seek their own 
perquisites, and, in order to obtain these, delude the ignorant ryots, who are 
thus indaced to pay more rent to one co-sharer than he is entitled to receive, 
or, for the purpose of manufacturing evidence, receipts are given for a larger 
share, while in fact less sums were paid than appear in these fraudulent docu- 
ments. Each co-sbarer attempts to enhance the rents of his share, although 
no partition has been made ; or each seeks to make a measurement, and rival 
aming prepare chitahe, the entries in which are regulated by the gratifications 
which the ryots are able or willing to give them. Litigation ensues, and the 
tenants side with this co-sharer or that; they give evidence and earn brief 
gratitude from one party, undying hatred from the other. A riot takes place 
between the adherents of the opposite parties, and the police appear on the spot 
to reap a rich harvest. The ryots are impoverished, cultivation thrown back, 
and distrust and dissension pervade the village. Such is a picture, by no means 
overdrawn, of the pernicious results of want of union amongst a brotherhood 
of landlords. 

§ 185. The necessity of a remedy for this state of things was felt at an Remedy _ 
early period of British administration, and in 1812 it was enacted that, inas- fag?" 
much as inconvenience to the public and injury te private rights had been ex- 
perienced in certain cases from disputes subsisting among. the proprietors of 
joint undivided estates, whenever sufficient cause shall be shown by the revenue 
authorities or by any of the individuals holding an interest in such estates for 
the interposition of the courts of judicature, it shall be competent to the 
zillah Judges to appoint a person duly qualified and under proper security to 
manage the estate; that is, to collect the rents and discharge the public 
revenue, and provide for the cultivation and future improvement of the estate 
(Regulation V of 1812, section 26). The Judge was also competent, upon the 
representation of the revenue authorities, or of any such person as aforesaid, 
to remove any manager so appointed (id., section 27). A subsequent Regula- Regulation 
tion (V of 1827) enacted that wher the zillah court thought it just and proper Y° 19 
under the provision of that Regulation to provide for the administration or 
management of landed property, it should issue a precept to the Collector di- 

‘yecting him to hold the estate in attachment and appoint a person for the 
due care and management thereof, under good and adequate security for the 
faithful discharge of the trustin a sum proportionate to the extent thereef. 
The yeference in Regulation V of 1827 to Regulation V of 1812 was repealed 
by Act XVI of 1874, so that it is not now competent to a District Judge to 
send a precept to the Collector directing him to provide for the management of 
an estate belonging to a joint undivided family. The fragment of Regulation 
V of 1812 which is still in force is incomplete, end in consequence almost in- 
operative. 

§ 136. Such being the present state of the law, a majority of us have Provisions 
thought that this fragment might well be repealed and a complete set of effec- Sui tor the 
tive provisions substituted therefor. We have accordingly enacted that when fs 


coparceners, who jointly own an estate, tenure or under-tenure, disagree as to won” 
the joint management thereof, and in.consequence there has ensued, or is likely Gilsgres. © 


Q 
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and 


Powers 
_ duties of the 
manager. 


to ensue (a) inconvenience to the public, or (4) injury to private rights, the 
District Judge may, upon the application in case (a2) of the Collector, and in 
case (6) of any one having an interest in such estate, tenure or under-tenure, 
direct a notice to be served upon the coparceners calling upon them to show 
cause why they should not appoint a common manager. If the coparceners do 
not within a month shpw cause why they should not appoint a common man- 
ager, the District Judge may direct them to do so (section 65 of the draft Bill). 
If they fail to obey this direction, the District Judge may either appoint a 
manager or direct that the estate, tenure or under-tenure be managed by the 
Court of Wards, if it is willing to undertake the charge. We have thought it 
advisable to give the coparceners an opportunity of appointing a manager of 
their own selecting before the District Judge proceeds virtually to depose them. 
When the. Court of Wards undertakes the charge, it will govern itself by the 
provisions of The Court of Words’ Act, IX (B.C.) of 1879 (section 66.) It 
is discretionary with the Court of Wards to undertake the charge or not. A 
majority of us have.thought it advisable to render this-system of management 
possible, as there may be cases in which no other management will be available. 
Mr. O’Kinealy doubts if it is advisable to extend the exceptional jurisdiction 
of the Court of Wards and empower it to manage the estates of persons who 
happen to. disagree amongst themselves. When the District Judge appoints a 
manager, he is empowered to settle his remuneration and the manner of it, 
whether, that is to say, by a fixed salary or a percentage of the collections. He 
is also empowered to require reasonable security for the proper discharge of the 
duties of the office. The manager is authorized to exercise the same powers as 
the coparceners jointly might, but for his appointment, have exercised. He is 
required to keep regular accounts and to allow the coparceners to inspect and 
take copies of them. He may be removed upon the application of the Collector 
or of any person interested in the estate, tenure or under-tenure (section , 67). 
.The District Judge may at any time direct that the management be restored to 
the coparceners, if he is satisfied that they will conduct it without inconve- 
nience to the public or injury to private rights. 

§ 137. We have provided (section 69) that rent payable to coparceners. 
shall be paid upon the joint receipt of all such coparceners, or if a manager. 
appointed by them or by the District Judge; and that all such coparceners 
must join as plaintiffs or be made defendants in any suit brought for the 


Hons io tuia recovery of arrears of any such rent, otherwise that such suit shall be dismissed 


with costs. In this case, which constitutes the rule, the entire rent must be 
sued for. To this rule we have made three exceptions: First, when the 
tenant and one or more of several coparceners, with the consent of the other or 
others of them, have agreed that the share of rent to which such one or more 
coparceners is or are entitled shall be paid directly to him or them, such share 
may be so paid and recovered. Here all parties being agreed, no one can be 
endamaged. Secondly, when the tenant has usually paid to one or more of 
several coparceners without objection from the other or others of them, the 
share of rent to which such one or more coparceners is or are entitled, such 
share of rent may be so paid and recovered. Here the tacit acquiescence of all 
parties in the arrangement may be regarded as equivalent to an agreement. 
Thirdly, when a coparcener is unable to obtain his share of the rent payable by 
a tenant in consequence of collusion between such tenant and the other copar- 
ceners, he may sue to recover his share of rent separately, and shall in such 
suit make such other coparceners defendants. We have taken these exceptions 
from cases actually decided, and we consider that they are proper exceptions to 
the rule, and that the law as here settled by the decisions ought not to be 
altered. We have further adapted the case-law.in enacting that a coparcener 


Samen aay may not otherwise than conjointly with his other coparceners or through a 
tenuto manager (1) bring a tenure to summary sale, (2) measure lands in the occupation 
sale, or of tenants of the coparceners, or (3) enhance the rents of such tenants. These 
lends,or provisions in conjunction with the amendments of the law as to deposits of rent 
rents, ought to effectually protect the ryots of coparcener landlords from harassment. 
Miscellane- § 188. We have collected in Chapter XI some miscellaneous rights of 
landiords | landlords and tenants. Some of these are now to be found in fragments of the 


“unrepealed Regulations: and some are taken frem the case-law; while others 


again are rather tacitly admitted in the decisions of the courts than formally 
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enunciated. We have retained the express prohibition against landlords impos- Landiords 
ing abwabs or cesses, or compelling the attendance of their ryots, or enforcing impos. 
payment of rent otherwise than according to law (section 72.) We have enact- compel Ț 
ed that a landlord is bound, upon a new letting, to put the tenant in possession 3f ryots. 
of the property ; also that every landlord is bound to maintain bis tenant in the tanaira 
peaceable and quiet possession and enjoyment of the tenurg, under-tenure, hold- $324 4° 
ing or land, in respect of which the relation of landlord and tenant exists be- pantaia 
tween them; but that this duty extends only to interruption or disturbance by 20s9ssion. 
the landlord himself or any one claiming under or paramount to him and does 

not extend to interruption or g¢jsturbance by third parties (section 73.) We eases 
have provided that no one may grant a valid lease for a term exceeding his own granted in 
interest; that a lease granted for a term so in excess is valid to the extent of micrrtor 
such interest and voidable only as to the excess; but that, if the lessor subse-**rert- 
quently acquires the excess, the lease is, as against him, good for the excess 

also. We have further provided, in accordance with a suggestion of the learned. 

Chief Justice, that if a person grants a lease of land in which he has no in- 

terest to a lessee who obtains possession of such land under such lease, and if 

such person afterwards acquires an interest in the land, the lease shall be valid 

to the extent of such after-acquired interest as between such lessor and 

lessee and persons claiming under them (section 74). These provisions are in 
accordance with the law of some civilized countries and are conformable to 

justice, equity, and good conscience. 

§ 139. We have re-enacted the provision to be found in the existing law Right of | 
that every landlord, unless restrained from so doing by express engagement make mes 
with the occupants of the land, is entitled to make a general survey and snd survey. 
measurement of all land comprised in any estate, tenure, under-tenure or hold- 
ing, of the rents of which he is in receipt; and we have further enacted that 
he is entitled to enter upon such land for the purpose of making such survey’ 
and measurement (section 75). The right being thus declared, it follows that 
it can be enforced through the civil court, as any other legal right can be 
enforced. We have not inserted in the draft Bill any special provisions as to 
the mode of enforcing this right in ordinary cases; but, as already noticed, we 
have provided specially for cases in which a landlord is unable to ascertain the 
persons in occupation of the lands of his estate, tenure or under-tenure, or the 
different fields eld by each ryot. 


§ 140. The length of the local standard pole, with which a measurement Ati measure 
of land should be made, is a fertile subject of Eerie and litigation. It is not mado accord. 
uncommon fora landlord to make a measurement of his lands with a pole of Government 
his own selection, the actual length of which must be a subject of doubt upon measures o 
the evidence, while the ryots concerned aver not only that the standard pole of Conversion 
the parganah is different, but that during the measurement a third pole has tary into” 
„occasionally been substituted for that which the landlord ‘claims to he the measure. 
standard. In order to remedy these difficulties as far as possible we have 

enacted that all measurements made by order of the civil court or Collector 

shall be made according to the Government measure of 14,400° square feet to 

one standard digka. If it be shown that the rights of the parties to the suit 

are regulated by any different local measure depending upon a parganah stand- 

ard pole, the Government measure shall be converted into local measure for 

the purposes of the suit. In case of dispute as to the standard pole, the Col- 

lector shall in any suit before himself, or any suit before a civil court on a 
reference made for this purpose by such court, determine the proper length of 

such pole. We have followed the present law, as settled by the decisions, in 

enacting that an appeal shall lie from the Collector’s decision to the District 

Judge; but that if no such appeal. be preferred the decision of tha Collector 

shall be final (section 76.) . 

§ 141. We have enacted in general terms (section 77} that a ryot may Byot may 
not, without the consent of his landlord, materially alter the condition of the bis maa 
land held by him, so as to render it unfit for agricultural or horticultural pur- but mas’ 
poses; but that a ryot may, without the consent of his landlord, make any of improve- 
the following improvements :— p conduciveto, 

(a) the erection of a dwelling-house and offices suitable for the habit. 
ation of a cultivating ryot and his family ; 
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(b) the making of tanks, wells, and other works for the storage, sup- 
ply or distribution of water for agricultural purposes ; 

(c) works for the drainage of land, or for the protection of land from 
floods, or from erosion, or other damage by water ; 

(d) the reclaiming, clearing or enclosing of land for agricultural 
purposes; 

(e) the renewal or reconstruction of any of the foregoing works, or 
alterations therein or additions thereto; 

(f) the planting of fruit trees. 


Byot may We think that all these improvements ought to be allowed as being con- 
pisnted by ducive to better cultivation and a higher standard of agriculture. We have 
his prede- further provided, in accordance with what a majority of us believe to be cus- 
tomary in many parts of Bengal, that a ryot may cut down and appropriate trees 
on his holding planted by himself or by any ryot from whom such holding was 
derived by public or private sale, gift, devise or inheritance (section 77). 
Tranaferes § 142. We have provided that when a landlord's interest is transferred, the 
ford's’m- tenant shall not be Liable to the transferee for rent which became due after 
give notice the transfer and was paid to the person whose interest was transferred, unless 
$o tenan the transferee has given to the tenant notice of the transfer (section 78), 
Some litigation has arisen in consequence of the want of a rule on this point 
which is a sufficiently simple one. We have enumerated (section 79) a number 
of cases in which the relation of landlord and tenant is declared to be deter- 


Cases in 


which aof mined. Some of these are to be found in the present law, for example, relin- 
Tindiora o , quishment by a ryot, and ejectment in certain cases bya landlord. Some are 


ed. new and are taken from the case-law, the result of the decisions being supple- 
mented where this was necessary in order to make‘a principle complete. We 
may refer to the most important of the latter. We have provided that in the 
Abandon- case of a non-transferable holding the relation of landlord and tenant may be 
determined by abandonment, when the tenant having ceased to cultivate the 
land or pay rent therefor has been absent from the neighbourhood fora year. 
and the landlord elects to treat the tenancy as determined (section 79, clause 3). 
In the case of a transferable holding the landlord must proceed to a sale of the 
holding; and, if the tenant cannot be found, a copy of the summons may be 
posted- upon some conspicuous place upon the land included i the holding 

(section 174). 
Disclaimer § 143. We have carefully considered the question whether tenant, who 
Simma disclaims and denies his landlord’s title, ought to be punished with forfeiture. 
lord's tite. Some of us ate strongly opposed to forfeiture as a principle; but we are agreed 
in thinking that when a tenant in a suit to which his landlord isa party dis. 
claims such landlord's title and sets up an adverse title in himself or another 
by matter in writing or reduced to writing, the landlord should have the option 
of treating this disclaimer as a forfeiture of the tenancy, if he elects to do so 
within a reasonable time ; and we have enacted accordingly, making six months 
the time within which the landlord must elect. In order to prevent any hard- 
‘ship in the application of this rule, we have further provided that there shall 
be no forfeiture in any case in which the tenant, having been let into posses- 
sion by the person whose title he denied, can show that such person’s title had 
expired or been defeated or annulled at the time of the disclaimer being made ; 
or having been let into possession not by such person but by another, can 
show that he admitted the title of such person under a bond fide misappre- 
hension or mistake. We are all agreed that forfeiture ought not to be the con- 
sequence, in this country especially, of mere words spoken under ordinary 
circumstances, or of a tenant's claiming a greater interest than he may be 

entitled to, ` 
Avoidance of § 144. The revenue sale laws, which have been in force from time to 
tymi ter” time, have invariably provided, not always in the same language though in all 
fevenmeor cases to the same effect, that upon a sale of an estate for arrears of revenue all 
Feat. iior subordinate tenures and incumbrances shall be cancelled or. avoided from the 
Furetasor, date of the sale. It was settled by a well-known decision of the Privy Council 
i that the meaning of this proviso was not that the tenures and incumhrances 
became ipso facto void by the sale, but that they were avoidable at the election 
of the purchaser. The same construction has been put upon similar language 
se ` jn more modern Acts concerned with the sale of tenures for arrears of rent. ft 
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has generally been assumed that’ the purchaser should exercise his election Eiection to, 
within a reasonable time after the sale ; and, where he has not taken any active within one 
steps for a, considerable time, the usual inferences have been drawn from con- knowledge. 
duct . partaking of the nature of acquiescence. We think, however, that it is 

very desirable that there should bea fixed period of time within which the 
purchaser should decide whether he intends to avoid the tenures or under- 

tenures existing before the sale. We believe that some letigation will be 
prevented by having such a fixed period ; and we have accordingly enacted 

that if, upon a sale for arrears of revenue or rent, the purchaser desires to 

avoid any subordinate lease or determine any subordinate tenancy, he must 

proceed to doso within one fear after he had knowledge of its existence 
‘(section 79, clause 9). 

§ 145. We have provided by way of explanation (section 79) that when Relstion of 
the relation of landlord and tenant exists between two persons in respect of any snd tenant 
property, the mere none-payment of rent shall not alone determine such relation, mined by 
This is in accordance with the law as now settled by the decisions of the courts. mento? rent 
In order to prevent arbitrary eviction we have enacted that no ryot shall be j 
objected otherwise than in execution of a decree or order of the civil court No eject- s, 
(section 79, clause 5). Any ryot otherwise evicted will havea remedy under through the 
section 9 of The Specific Relief Act, 1877, and will be able to recover posses-" " 
sion under these provisions. We have provided that the right to eject for non- 
payment of rent of any one year shall be deemed to be waived by the receipt of 
rent for a subsequent year. There are in the existing law no provisions as to the 
away-going crop; and, as a natural consequence, when a tenant is ejected Away going 


ducts, and may use the land for the purpose of tending, reaping, gathering and Put lana- 
“removing the same ; and in the event of his doing so, he shall be lable to pay a #¥eats 


two important respects: The first point of difference is that, while rent is com- points of 
monly paid in money in Bengal, such money-rent having no direct connection giference 


2 See No, 2122 of the 7th September 1878 from the Secretary to Government of Bengal appointing the Com- 
mittes, and No. 214 RB, of the 8th March 1879, from Commissioner of Patna, forwarding the report of the 

mittoe, 

* Under the Agore Batai system the crop is actually divided and the landlord’s share made over to him. 
Under the Danadusdi system the ryot agrees to pay the landlord the markot-value of a certain proportion of the 
produce ; tho crop is valued at esch harvest and rent is paid in money according to this valuation, For further 
anformation see letter No. 1190 of 2ist Angust 1856, from Commissioner of Patna, to Secretary to Board of 
Revanne, the following paragraphe of which are important :— . 

“# The second amendment which E propose has also regard to this class of cases. It is of the utmost 
importanos to the ryot that it should be settled between his landiord and himself before he commences his culti- 
vation, how the produce in which they havea joint interest is to be dealt with. Under one system (Agore Batai) 
the landlord employs men to watch his shsre of the crop when it approaches maturity, and when it is ready, outs 
and carries it himself. Jna more common variety of the same tenure, the crop js cut and threshed by the ryot 
under the superintendence of the semindar’s servants, and the produce divided on the threshing floor; but it is 
also matter of arrangement between the parties in this case whether tho landlord shall have the straw or only the 
grain, and whether it shall he dolivered at the threshing floor or the ryot's village, or at some other placo more 
convenient to the semindar, - 

“g. In the Bhaoclee and Danabundi tenures, which in tho districts of Shahabad and Behar are more com- 
mon than any others, there is even more room for dispute. In 1849, sud again in consequence of a despatch 


R 
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landlords: get the full benefit of every rise of prices, and enhancement on the 

und of increase in the value or price of the produce, is a stern reality to the 
ryots of Behar. The second point is that, whilein Bengal the ryots are the 
stronger and the landlords the weaker party, in Behar it is just the reverse, the 
ryots being (save in some exceptional places) in a depressed condition and in- 
capable of maintaining against their landlords the ryots given them by law. 


The Behar It is possible that there is some connection in the nature of cause and effect 
metayer between these two points of difference. The Behar system is really a melayer 


“yen _ system with most of its worst features and few of the advantages enjoyed by 
tenants of this class in continental Europe. The European metayer is usually. 
secure in the possession of his land, and is certain at least of half the gain 
resulting from any improvements which he makes by his own labour or capital. 
His landlord furnishes half the plough-cattle in some places, and in others half 
the seed. In many places a house is kept up for him. Thus, he receives con- 

Impover. Siderable assistance towards producing the crop in which he and his landlord 

Paora are sharers. The Behar ryot, on the contrary gets nothing but the bare land : 

Sassin © his possession is insecure, and he has no incentive to improvement, while the 

Behe: petty oppressions practised in collecting a rent in kind leave him too often less 
than half the crop, the whole cost of producing which has fallen upon him 
alone.’ Then the ticcadari or farming system, under which the landlords who 
should protect their tenantry and take an interest in their welfare make them 
over to be ground down by ¢ahkradars or farmers, exercises the most pernicious 
influence on the condition of the cultivating class in that part of the country. 


Recommend. § 147. It will be convenient to consider in order the recommendations of 
Be 0- the Behar Committee. They propose in the first place, to make it obligatory on 


Froposy landholders to file annually in the office of the Collector, or some other public 


holders officer, accounts showing (1) the serial number of each ryot, (2) the name of 

accounts ina each ryot, (8) the area of land held by him, and the area of the portions thereof 

‘for which he pays rent in money and in kind, and (4) the details of each 
separate annual demand on each ryot, and the total thereof. They say— 


“ It is held by some of us that ryots by taking copies of these accounts can be certified 
of the arrears of their holdings the rates claimed, and the annual demand upon them : others of 
ua are of opinion that any such extracts would in practice have to be repudiated by the ryot.”” 


from the Court of Directors in 1851, these tenures formed the subject of a voluminous correspondence. F 
append three of the most interesting letters which were written on that occasion, in order that those members 
of the Legislative Council who are not acquainted with the controversy, 
* Regulations HI of 1795 should also be mey become acquainted with its bearings and be made aware of the impor- 
a ae ig nonining.® reat deal of tance of the subject.© It will be seen froma perusal of these papers how 
very necessary it is that the contract between the landlord and‘bis tenant in 
these Danabundi leases should be accurately defined. With this view 1 would propose that, in addition to the 
amendments in Section II which I have suggested above, the following provisions should be adopted either in the 
form of a new section or as @ pendent to Section II, ‘If the tenure be of the kind termed Bhaolee or Dansbundi, 
or any similar tenurein which the ryot engages to pay the landlord the market value of a certain proportion of 
produce, the pottah shalt also specify the marketand the month, of which the average rates are to govern thè 
contract, and the date on which the rent shall be considered due,” 


“y. It may very probably be thought by those who have had no experience in this part of the country that 
payment in kind or the mixed payments which form the peculiarity of the Bhaolee tenure, should be discouraged 
as much as possible, and should not be sanctioned by the Legislature, but this would be a very great error. A 
large portion of the land of this province is ‘entirely dependent on rain for ite fertility. In gpa seasous it yields 
heavy crops, in bad ones next to nothing ; and bad or indifferent seasons are more common good ones, The 
Tyota, having no capital and being an improvident race, would be ruined by one or two bad seasons, if they had 
to pay fixed money rent. Under a Bhaolee or Batai eyetem on the contrary, where the rent is proportioned to 
the- produce, they oan always rub on, and if they have not much opportunity of making money, they sre tolerably 
secure from ruin, These tenures are therefore very popular, and, when the Isndiord ia s just man, ato perfectly 
satisfactory to all parties. Any attempt to abolish them would create great discontent. The only complaint is 
bat owing to the defect of the law, the ryot who holds under these tenures is now practically at tho mercy of his 


“18. In Bhaolee cases all my informants here are agreed on the necessity of compelling the production of 
the Danabundi or estimate papers. In order to render this intelligible, it may be necessary to explain the process 
of a settlement of accounts under the Bhaolee system. When the crop is ripe the patwari, the gomushta, the 
amin, a jareed kush or measurer, a salis or arbitrator, a navisinda or writer, and the jet ryote of the village with 
the ryot himself proceed to the field in which the crop is growing. The salis first makee an estimate of the 
produce ; the amin then makes another. If the two estimates agree, the matter is considered settled. If they 
differ, the ryots cuts a cottah where the crop is thinest ; the zemindar’s people cut another where it is heaviest. The 
produce is threshed out, mixed together, and weighed, and the produce of the whole field ie estimated from this 
sample. A memorandum of the result, called a Danabundi, is made out by the patwari and his writer, and signed 
by t present. The ryot is then at liberty te cut and store hia grain. The putwaree next prepares a paper called 
a ‘ Behree,’ showing the amount of grain in the possession of the ryot and the respective shares of the malik and 
the ryot, and sends for the malik’s share, which the ryot either pays in grain or money, se may have been agreed 
„upon. If the agreement is to pay in money, the gomashta writes fo the amlah of the surrounding villages for the 
nirik, or market rate, which is returned on the back of his letter and an average is then struck. It will thus be 
seen the accounts of the estimate of the crop and its weighment form the chief evidence in these Bhaoles vases 
and that a jamawasil account is of comparatively little use. 


? 2 Mr. Dampier is unable to subscribe to the contrast drawn in the above passage. 
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They further propose that— š . 
“ The filing of these accounts should be enforced by dismissing rent suits, unless the plain- 

tiff file with the plaint a deposit receipt for his yearly accounts, or unless he otherwise prove to 

the satisfaction of the court that such accounts have been duly filed in the rent-roll office.” ` 

We have duly considered this matter for Bengal, and have come to the proceeding, 
conclusion that it is not practicable to compel landlords to keep their accounts in ® 5 - 
any particular form, or to file them periodically in the Collector’s office with such’ 
method and punctuality as to make it really worth while to impose so onerous 
an obligation on Collectors and zemindars. Ina report recently submitted by 
the Commissioner of Patna to the Board of Revenue onthe subject of patwaris 
in Behar, the Commissioner, after thoroughly examining the question, gives his 
opinion that the rules requiring. gafwaris to furnish their accounts should be 
rescinded. The Collector of Shahabad and the Collector of Chumparun are of 
the same opinion. Leglslation in this direction has already been tried in this 
country and has failed. If such aruleof law as that proposed by the Behar 

‘Committee were enacted, it would be difficult to enforce it. A reasonable 
sanction is wanting. The individuals who might suffer for not filing accounts 
or be punished for filing fabricated- accounts, would receive, not the odium 
attaching even with the uneducated to the violation of a natural law, but the 
sympathy accorded to those who have resisted an unjustifiable command—for 
such the land-holding community would. regard an enactment, the immediate 
result of obeying which would be to make public the private concerns of every 
landlord. The construction of record-rooms to contain such accounts, if filed, 
and the maintenance of establishments to keep them in order would necessitate 
expenditure for which, in our opinion, there would be no adequate return in the 
equivocal advantage which might result to the rent-paying class. There is 
nothing in the circumstances of Behar which leads us to think that we ought 
to adopt a different conclusion for that Province. 

§ 148. We find ourselves also unable to concur in the suggestion of the propossi to 
Behar Committee “ to exclude from evidence loose sheets of paper produced °3353.n. 
from the patwari's or zemindar’s sherishta, such as jamabandis, jamawasil-bakis, Se emer 
and other papers of that kind.” In making this suggestion the Committee Šgie pramis- 
hazard an opinion of their own that even under the present law such papers °Y4e>-* 
should not be received in evidence. If they are not admissible in evidence, as 
the law stands, it is not necessary to legislate further in order to make them 
inadmissible, irrelevancy not being a quality that admits of degrees. All civi- 
lized countries have abandoned the attempt to settle by legislation the value of 
evidence once received, or to define by too nice rules what evidence may be 
received and what must be rejected. We do not think that we shall on the 
proost occasion be assisted by the revival of exploded theories. The difference 

etween admitting matter in evidence and the weight which may fairly be 
assigned to it when admitted has long been recognized, and has been acted on 
in the Indian Code. The degrees of weight are infinite, varying from the 
thistle-down, that will scarcely turn the nicest balance, to the ponderous 
weight of the Earth itself. Between the carefully-kept books of an English 
bank, which containing within themselves a thousand tests of genuineness may 
further be verified by innumerable external facts, and the loose slips of a 
Native jamabandi, which may be prepared in half an hour and can be tested by 
few external or internal indicia of truth, there is as much difference in value , 
as between a numeral in the place of thousands and the same figure in the 
fourth place of decimal fractions. We think that the courts must be left to 
see this for themselves, and to assign to jamabandis, jamawasil-bakis, and other 
such accounts the exact weight to which they may fairly be entitled in parti- 
cular cases, according to the obvious care with which they are kept, and the 
tests of genuineness which they contain within themselves, or which may be 
available from external sources. As a matter of fact, the published reports 
contain numerous cases showing that these tests are understood and applied. 
Before leaving this point we desire to point out, With reference toa remark 
upon section 34 of the Evidence Act, that, although entries in books of account 
regularly kept in the course of business are under that section relevant when- 
ever they refer toa matter into which the court has to inquire, the section 
further enacts that they shall not alone be sufficient evidence to charge any 
person with liability. ; 
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Hpinton of § 149. Upon the subject of pottahs and kabooliyats, the Behar Committee 

astecompul- S&Y-—— . 

Bory inter- “ We fear that any attempt to render the interchange of any specifie form of pottabs and 
ottahs and kabooliyats compulsory would lead to general litigation and strife; that it would embitter the 
abooliyaie. relations of landlord and tenant in Behar; that in the end it might possibly injure, rather 

than improve, the ryots’ condition. Moreover, the compulsory interckange of pottahs and 

kabooliyate in any express etatutory form would involve an enormous increase in the number 

of registration offices and civil courts, which we do not feel ourselves prepared to recommend. 

On this head Mr. Browne bas made a recommendation, to which the Committee has acceded, 

namely, that whenever a court decrees rights of occupancy; it shall compel the interchange of 

porabe and kabooliyats, specifying the boundaries of the fielde in which such rights are 
ecreed. 

This coincides generally with the view which we have adopted (paragraphs 
7 and 8 above). Mr. Brown’s recommendation will be sufficiently met by the 
provisions of section 151 of the draft Bill as to suits for the determination of 
the terms or conditions of the tenancy, when read with the provisions of section 
167 and with the similar provisions of Tke Code of Civil Procedure as to the 
particulars to be inserted in plaints. The decree must, under the provision of 
clause (c), section 195 of the Bill, reproduce the essential particulars given in the 
plaint; and a copy of the decree under the seal of the court (a form of docu- 
ment much prized by the natives of this country) will take the place of a 
pottah for the tenant, and of a kabooliyat for the landlord. 

Das of coun- § 150. A majority of the Behar Committee are of opinion that the use of 

receipts for counterfoil receipts for rent should be insisted on. They think that— 

“ Receipts should be in counterfoil, and that the refusal or neglect on the part of the land- 
lord to give a counterfoil receipt in the prescribed form should be deemed a withholding of a 
receipt ;” also “that a suit for rent should not be entertained unless the plaintiff file with the 
plaint a receipt-book for the period in respect of which the rent is claimed, or for such addi- 
tional period as to the court may seem necessary.” 

We have provided (section 57 of the draft Bill) that a tenant is entitled 
to a receipt containing certain essential particulars, and also to a statement of 
account at the end of the year; that the landlord shall retain a counterpart of 
every such receipt and statement of account; and that failure to furnish such 
a receipt or such a statement may be punished by a penalty. We are not pre- 
pared to recommend that the law should go further, or that suits for rent 
should be dismissed unless the counterfoil receipt-book is filed with the plaint. 
We think that the inference to be drawn from the non-production of such 
evidence, and the value of it when produced, are matters which must be left to 
the courts themselves to be dealt with under the circumstances of each parti- 
cular case, and that it would a be mistake on the part of the Legislature to 
attempt to regulate them by any artificial rules of general application. 

Racommend- § 151. With a view to cheapen and facilitate registration, the Behar Com- 

gious of the mittee recommend (1) that the registration law should be so amended as to 

Spate allow a party to file a copy of a deed, and so escape the delay, inconvenience 

ging snd and expense of having a copy made in the registration office for record therein ; 

registration. and (2) that sub-registrars should be allowed to go into the interior to register 
documents without the issue of a commission as required by the present law. 
These recommendations are probably deserving of consideration, but we think 
that the matter of them does not fall within the purview of our labours. 


Ryoteunsble § 152. .One of the greatest difficulties connected with the acquisition of 
toseauires a right of occupancy by ryots in Behar arises from the fact that, owing to 
grono causes originating in local practices, ryots seldom hold the same fields for 
consequence twelve years continuously, and therefore, according to the strict’ letter of the 
fha ofoupe- present law, the right of occupancy does not accrue. The Committee say in 
Pon ofthe their Report— 
ited >y “ The amalgamation and sub-division of holdings in Behar, taken in connection with the 
zemindar’s failure to give pottahs, have made it difficult for ryote, who de facto have occupancy 
rights, te prove the existence of such rights. An examination of the jamabandi papera of 
Behar estates has shown that, while sixty per cent. of the present ryots have held some land 
in the villages in which they reside for more than twelve years, less than one per cent. of them 
hold at present the same area of land which they held twelve years ago. Inasmuch as these 
ryots hold no pottahs or other documents showing which are the particular fields which they - 
have held for more than twelve years, and- which fields were subsequently acquired, it is 
doubtful whether any of them conld under the existing law prove their occupancy rights, even 
where these rights exist beyond all doubt . . . . To remedy this evil we propose to make 
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more clear than it is at present the presumption of law that every resident ryot who has culti- 
vated any land continuously in any estate for twelve years shall be held to have acquired - 
occupancy rights in the whole of his holding in such estate. The effect of this presumption 
will be that on a ryot having proved continuous residence and cultivation of any land whatever 
in an estate for twelve years, the onus of proving that such ryot has not acquired occupancy 
rights in the whole or any particular part of his holding will be thrown on the zemindar.” 

We are satisfied that the above passage points to a serious defect in the 

present law, so far as Behar is concerned. The practice of periodically changing 
the fields cultivated by individuals is a very old one in India. It was followed 
by the old village communities, and we now know that periodical partition of 
the land belonging to the commuffity was a very general custom in the ancient 
world, and that vestiges of it still remain even in the most civilized countries 
of modern Europe. Even after the village community had ceased to exist 
as an institution, it was not uncommon for the cultivator, where land was 
abundant and population sparse, to abandon land which had been cultivated 
for two or three years, and the productive powers of which, unsustained by 
manuring or any system of rotation of crops, had thereby become diminished. 
As population presses closer on the land, this practice gradually ceases. Whether 
the state of things described as existing in Behar is aremnant of the old custom,? 
or is the result of some other cause, it is a special feature in the circumstances of 
this province which ought not to be overlooked in any new legislation intended to 
affect this part of the country. When Act X of 1859 enacted that “every 
ryot who has cultivated or held land for a period of twelve years has a right of 
occupancy in the land so cultivated or held by him”, it overlooked and omitted 
to provide for a state of things peculiar to Behar, and we think that the proper 
course is to recognize this now and supply the defect. We propose to meet 
the difficulty by providing that all ryots who on a certain date (to be hereafter 
notified) are in possession of-land other than zerat land, and have been for 
three years continuously in the possession of the same, shall have a right of 
eccupancy therein, if they have for twelve years held any land in the same 
estate, or in any other estate which with it at any time formed a single estate 
(see section 81 of the draft Bill). We take the occupation of some land for 
twelve years to be an indication of intention to become a resident ryot, and in 
view of the peculiar state of things in Behar, we have cut down the period of 
occupancy from twelve to three years. These special provisions will apply 
only to the state of things existing on the particular date notified. The acqui- 
sition of aright of occupancy in the future is intended to be governed by the 
ordinary provisions of the Bill. It may, however, deserve discussion whether 
three years ought not in future to be held sufficient to confer a right of occu- 
pancy in Behar, 

§ 153. We have adopted the definition of zerat land recommended by the Defaition of 
Committee, and taken from the definition of sir land in -The North-Western 
Provinces Rent Act XVIII of 1873. This, they think, will prevent any Byot to have 
recurrence of a practice, said to be not uncommon in certain parts of Behar, goeipancy 
of landlords violently wresting part of their lands from ryots, or of exchanging geived from 
ryoti for zerat lands, and then entering both as zerat in the jammabandis. In inexchence 
order to provide for exchanges of land which may be made in future with the whichhetea 
consent of the ryots, we have enacted (section 82) that when land is so ex- cupanoy. °” 
changed a ryot shall have in the land which he gets in exchange the same 
right of occupancy which he had in the land given by him in exchange. If > 
the land is exchanged against his will, he can seek redress in court. 

§ 154. We have attentively considered the recommendations of the Behar points upon 
Committee upon the following subjects: The ejectment of ryots not having fot thoueht 
a right of occupancy, compensation to evicted ryots for improvements made erms *° 
by them; transferability of a right of occupancy ; the right of occupancy-ryots thepoisicn 
to sub-let; amendment of the law of distraint; alteration 4nd improvement of fa paa 
the law of enhancement; summary procedure for the recovery of rents; the 
settlement of rates by the Collector in cases of dispute; the instalments in 
which rent shall be payable; the measurement of lands by persons in receipt 
of the rent of the same ; the insertion of boundaries and areas in plaints filed 
for the recovery of arrears of rent; and the deposit of rent by tenants, when a 


_ _* Mr. Dampier doubts the special applicability of thees remarks to the state of things now found existing 
in Behar. 
8 


Recom- 
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dispute exists as to the person entitled to receive such rent. The members of 
the Committee are not unanimous in the recommendation contained in their 
Report as to some of these matters; and indeed upon certain points, as, for 
example, the subject of procedure, individual members appear to have enter- 
tained opinions diametrically opposite. Most of the H efects noticed in the 


" existing law, in connection with these subjects, are common to Bengal and 


Behar; and we think that in amending the present law the two provinces may 
properly be treated alike. We therefore consider that the provisions to be 
found in the Bill on these points are suitable and sufficient to meet the require- 
ments of Behar. 

§ 155. Inconnection with the system of payment of rent in kind commonly 


i 
ot the Behar prevalent in Behar, the Committtee recommend— 


in connec- 


‘Objects of 
legisiation 
tor Behar. 


Dameges 
and penal- 
ties, 


ist—that in case of dispute as to the amount of value of the crop the Collector shall, 
on application from either party, depute a proper officer to make the division, 
estimate, or appraisement ; 

Qnd—that the danabundi or appraisement papers shall be filed in the Collector's office 
within fifteen days after the appraisement; 

8rd—that, where a tenant without due cause allows bžaokee lands to lie fallow, ho shall. 
be liable to pay a cash rent for such lands in respect of the period during 
which the land was fallow, such cash rent not to exceed that paid for the same 
description of land in the neighbourhood ; 

4th——that, where occupancy rights have been established, the occupancy ryot or the 
zemindar shali be entitled to commute ddaclee into cash tenures at the cash 
rates paid by other occupancy ryots in the neighbourhood, and, if cash tenures 
do not exist in the neighbourhood, at a cash rate equivalent to the average 
value of the zemindar’s share of the produce caleulated on the outturn of the 
preceding five years ; 

5ti—that, where proportion of the produce to be taken by the zemindar is not specified 
in any written agreement, it shall be presumed that the zemindar is entitled 
to half and the ryot to half, 

We have accepted the first and second of these recommendations in their 
entirety, and they will be found embodied in sections 84 and 85 of the draft 
Bil. District officers might be well asked if any similar provisions are re- 
quired in Bengal. We are unable to concur in the third recémmendation. 
We think it probable that the right of selecting the fields which he shall culti- 
vate or leave uncultivated each year is one of the incidents which enables the 
ryot of South Behar to pay so high a rent as one-half of the gross produce for 
his land. With the information now before us, we are, therefore, not in a posi- 
tion to support this recommendation of the Behar Committee. The fourth 
recommendation ‘we have accepted with a slight modification, and it will be 
found embodied in section 86 of the Bill. A majority of us think that the 
abuses incident to the receipt of rent in kind can best be obviated by its 
commutation into a money-rent, and that the option given to the people of so 
converting it is calculated to encourage agriculture. Mr. Dampier is opposed 
to making commutation compulsory on the ryot.? We have also accepted the 
fifth recommendation as far as it goes, but we have gone further and have 
provided that in no case shall the proportion of the actual produce to be taken 
by the zemindar as rent be more than one-half, 

§ 156. It appears to us that the most important objects of legislation for 
Behar are to protect the ryots from illegal distraint, illegal enhancement, and 
illegal cesses; to enable them to maintain their rights of occupancy ; and to 
suppress various modes of oppression incident to the collection of rent in kind, 
or in the commuted value of a share of the produce determined by an estimate 
or appraisement of the standing crop, or by some similar proceeding. We think 
that the special provisions for Behar contained in Chapter XII will, taken 


. with the other provisions of the Bill, effectuate these objects as far as they can 


be effectuated by legislation. 
§ 157. The provisions of Chapter XIII as to damages and penalties require 
few observations, as they are substantially a re-enactment of the provisions of 


* “Grain is the standard most familiar to the people, and therefore most likely to attain earliest socurcy 
and moderation ; whilst its commutation for money prevents sil the abuses incident to ite receipt in kind; and 
the option left to the people to commute it in perpetuity or periodically affords every possible encouragement to 
agriculture.’ —Mr. Campbell's Paper. Appendix to Report of Select Committee of 1832, p. 56. 

2 Mr. Dampier’s reasons are the same as those to be found in paragraph 7 of the letier of the Commissioner of 
Patna printed as s feot-note to § 146 of this Report. 
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the existing law. Damages may be awarded (1) for the illegal exaction of any 
sum of money in excess of the rent lawfully payable; (2) for withholding 
receipts for rent paid; and (3) for extorting payment of rent by duress. We 
have retained that portion of the law which empowers the courts to award 
damages not exceeding twenty-five per cent. upon rent not paid or deposited, 
when the tenant can show no reasonable or probable cause for having neglected 
to pay such rent. We have made it clear in accordance with the decisions, (a) 
that interest before decree upon the rent decreed may not be given in addition 
to these damages, and (b) that damages when awarded may, as well as the 
amount of rent and costs decreed, carry interest at the rate of six per cent. per 
annum until realized. We have also retained the existing provisions as to the 
court’s awarding to defendants twenty-five per cent. by way of damages upon 
rent claimed without reasonable or probable cause, or sued for after it had been 
duly deposited in the Collectorate. é A 
§ 158. We have collected in a schedule framed on the model of that Limitation— 


achedule of 


annexed to The Indian Limitation Act, XV of 1877, the suits and applications suits ana 


(1) contrary to the provisions of the general Limitation Act, when the lew. 
period of limitation expired upon a day upon which the court 
was closed, no deduction of time was allowed and the suit might 
not be instituted on the day that the court re-opened : 

(2) contrary to the provisions of the general Limitation Act, the time 

*might not be deducted, during which a plaintiff was conducting 
with due diligence another civil proceeding founded on the same 
cause of action, and prosecuted in good faith in a court which 
from defect of jurisdiction or other cause of a like nature was 
unable to entertain it : : 

(8) contrary to the provisions of the general Limitation Act, no deduc- 
tion of time was allowed for legal disability, ¢. e., minority, lunacy, 
idiocy : 

(4) contrary to the provisions of the general Limitation Act, time was 
to be computed according to the English calendar : 

(5) by a parity of reasoning to that upon which the above propositions 
are based,’ the provision of the Limitation Act, which in the 
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computation of the time allowed for appealing permitted a de- 
duction of the time necessary for procuring a copy of the decree 
and judgment of the lower court, had no application to rent 
eases, although this time was deducted upon the authority of a 
circular order of the Sadr Court. : 


§ 161. Section 6 of the Limitation Act (IX) of 1871 enacted as follows :— 
“« When by any law not mentioned in the Schedule hereto annexed and now 
or hereafter to be in force in any part of British India, a period of limitation . 
differing from that prescribed by this Act is especially prescribed for any suits, 
appeals or applications, nothing herein contained shall affect such law.” Acta 
X of 1859 and VIII (B. C.} of 1869 are Acts not mentioned in the schedule 
here specified, and it was accordingly held that nothing contained in Act IX 
of 1871 affected these Acts ; therefore the rules as to the computation of the 
eriod of limitation contained in Act IX did not affect or apply to rent suits. 
Section Gof the present Limitation Act (XV of 1877), corresponding with section 
6 of Act IX of 1871, is couched in different language, viz.,—‘ When by any 
special or local law now or hereafter in force in British India a period of limi- 
tation is specially prescribed for any suit, appeal or application, nothing herein 
contained shall affect or alter the period so prescribed.” It has been held 
(I. L. B. 5 Cale. 110) that the effect of this change in the language used is that 
the rules prescribed by Act XV of 1877 for computing the period of limitation 
are applicable—apparently on the ground that rules for computing the period 
of limitation do not affect the period itself. If this decision is accepted as 
conclusive, it may be unnecessary to extend Part III by special words to rent ` 
suits, for the whole of this Part (4. e., sections 12 to 25, inclusive) is concerned 
with the “ computation of the period of limitation” as appears from the heading 
thereto. We have thought it safer, however, to follow the decision and enact 
this in express words. After due consideration we have come to the conclusion 
that it is inadvisable te extend to rent suits the allowance of time for disability. 
We think that a minor ought not to be competent on coming of age to sue a ryot 
for rent which had accumulated during the whole period of his minority; 
that this kind of debt, which a poor man usually discharges year by year out 
of the produce of the year, ought not to be allowed to accumulate; and that 
if the manager of a minor’s estate neglects his duty of realizing rents as they 
fall due, the minor’s remedy ought to be an action for damages against such 
manager. ; - 
Computation § 162. We have provided (section 94} that when the result of litigation 
where antl between any persons is such that they are. found to stand in the relation of 
of litigation landlord and tenant to each other and to have stood in this relation while such 
mutual a. litigation was pending, but, until their mutual rights were finally determined 
ford could by such litigation, such landlord was unable to sue such tenant for rent, the 
lyhavesued period of. limitation for suing for any such rent shall be computed from the 
rent, termination of such litigation. We invite criticism to this attempt to formu- 
late a principle, not very susceptible of definite expression. The object we 
have in view will be rendered more intelligible by some reference to the cases 
concerned with the application of the principle. In Rani Swarnamayi vs. 
Shashi Mukhi Barmani, &c., (12 Moor. In. Ap. 244; S.O. 2 B. L. R. P. C. 10) 
the facts were—A zamindar had brought a patni tenure to sale under Regula- 
tion VIII of 1819, The patnidar was thereupon ousted, and the purchaser took 
possession of the patni tenure. The patnidar then successfully sued to have 
the sale reversed on the ground of irregularity, and recovered possession of 
the paini tenure together with mesne profits from the purchaser for the period 
of his possession. The zamindar subsequently sued the patnidar for rent for 
this period. Such rent was barred, if the period of limitation contained in Act 
X of 1859 were to be applied without qualification. The Privy Council, how- 
ever, held that it was not barred ; that the cause of action accrued at the time 
at which, the sale having been set aside, the obligation to pay this rent 
revived ; that the patnidar on being restored to possession took back the estate 
subject to the obligation to pay the rent, and that the particular arrears must 
be taken to have become due in the year in which that restoration to possession 
took place. Two points are to be noticed here. First, the zamindar could 
not sue the patnidar for the rent as long as the latter was out of possession : 
Second, the patnidar received mesne profit for the period for which rent was 
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claimed. From this case were distinguished some subsequent cases in which, 

although the landlord had denied the continuance of the relation of landlord 

and tenant and had attempted to put an end to such relation, the tenant was 

nevertheless not dispossessed, and there was in consequence nothing to prevent 

the landlord from recovering the rent. In these cases, although one element, 

viz., receipt by the tenant of the ‘profit of the land, was present, the other 

racers viz., inability of the landlord to sue was wanting (See I. L. R. 3 Cale, 

6, 791, 817). : 3 
§ tee” ‘We now come to the Second Part of the Bill which contains the Summary 

Adjective law or Procedure. ,The first Chapter of this Part, namely Chap- seste of 


is, in fact, a re-production of the patni Regulation VIII of 1819. The original unäer-te- 
language of the Regulation has been retained as far as possible, and this will 


been specially reserved by stipulation in the engagements interchanged on the 
creation of such tenures. Whether this procedure should be extended to other 
tenures, or to under-tenures. and even occupancy holdings, is a question which 
may deserve consideration. Some of. us have suggested a certain extension, 
but the majority are opposed to putting this summary procedure into the hands 
of any other than the superior landlords. The tenure-holders to whom the 
law now applies are persons of means, able to vindicate their own rights, if 
unjustly infringed. The proprietors of revenue-paying estates, who may use 
the law, are persons of substance, against whom a decree for damages can be 
effectually enforced. It is extremely rare to hear even the allegation that a 
tenure has been brought to summary sale without arrears being bond fide due ; 
and the invariable ground upon which it is sought to set aside these sales is . 
irregularity in the publication of the notices. This publication, it may be 
observed, generally depends upon men of subordinate position, not very 
accurate in transacting business and not generally supposed to be above cor- 
ruption. So far as these summary sales depend upon the acts and volition of 
the landlords, there is little reason to suppose that the procedure is abused. 
There may be grave doubts whether the result would be equally satisfactory 
if the same procedure were entrusted to petty landlords to be put into opera- 
tion against tenants not always ina position to avail themselves of the aid of 
the law against oppression. 

§ 164. According to the Regulation—and we have made no change in Js provision 
the Bill—these summary sales take place twice & year, namely, on the 1st when dey 
Jeyt and’ on the lst Aghan. Application for sale is made on the 1st Baisakh tion or day of 
and on the lst Kartik. If these dates happen to fall on a holiday, there is èeholiday ? 
no express provision that the application may be made, or that the sale may 
take place upon the next open day. We have not inserted any such provision 
in the Bill, because no case has occurred within our experience, or been. 
brought to our knowledge, in which hardship has resulted from the want of 
it. We invite attention to the point, however, as for reasons, which are not Saint of: 
before us, it may be desirable to have a precise rule on the subjet. The only be lodged in 
change which wè have made in the provisions of the Panti Regulation is torete before 
that we have allowed the defaulting tenure-holder whose tenure has been ad- sy... 
vertized for sale to lodge the amount of the arrear in the Government Treasury Say of našo. 
up till sunset of the day preceding thé advertized day of sale. Under the law, 
as it now stands, the. Collector is not bound to receive the arrear of rent ex- 
cept in two cases, viz. (1) when the defaulter has applied for a summary in- 
yestigation (see section 137 of the draft Bill) ; (2) when an under-tenure-holder 

T 
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desires to pay the amount in order to prevent the sale and protect his under- 
tenure from the risk of being avoided (see section 138 of the draft Bill). 
In these two cases the amount of the area may be deposited on the day of 
sale and at any time before the time of sale. It has, however, happened 
that the amount has been deposited in the Collectorate in cases other than 
the above; and that the person who so deposited it was under the im- 
pression that he had thereby prevented the sale of his tenure ; whereas, in fact, 
he had not done so, inasmuch as the money should have been paid to his land- 
lord, and a deposit in the Collectorate was no legal bar to the sale. In the 
particular case to which we allude the tenure was sold and the tenure-holder 
had no remedy. We have thought it advisable to prevent the possibility of 
a recurrence of this hardship by allowing the amount of the arrear to be 
lodged in the Collectorate in every case. We have at the same time cleared 
up @ point, as to which there has been some doubt, by declaring that the 
money must be paid to the landlord or lodged in the treasury (in cases other 
than the two exceptional cases just stated), before sunset of the day next pre- 
ceding the day of sale, otherwise that the sale shall not be stayed or post- 
oned. 
Bave where . § 165. Chapter XVII contains certain special rules of procedure appli- 
wisepro-, cable to suits between landlords and their tenants or agents. It is declared 
of Civil Pro- (section 147) that, save where the Bill otherwise provides, The Code A Civit 
appiyto Procedure shall apply to all suits brought for causes of action arising between 
tween lend- landlords and their tenants or agents ; and (section 148) that the cause of ac- 
their tenante tion in all such suits shall be deemed to have arisen within the local limits of 
"the jurisdiction of the civil court, which would have jurisdiction to entertain 
a suit for the recovery of the land in respect of which the relation of landlord 
and tenant or the agency exists between the parties. This latter provision 
proceeds upon the lines of the present law. We have retained the existing 
Sorbarekars Provisions as to eurbarakers and tehsildars suing and being sued, and have 
aaa." extended them to managers under the Court of Wards; but we have provided 
(section 149) that all such suits shall be conducted or defended in the name 
of the Secretary of State for India in Council, or in the names of the private 
persons to whom the estates belong. We have also retained the provision of 
Heibeend | the existing law as to naibs and gomashiahs, if specially empowered thereto, 
acting as the authorized agents of their employers, although such employers 
are resident within the local limits of the court’s jurisdiction. We think that 
.the facility thus afforded to landlords is a reasonable one, which should not 
be taken away. At the same time we have thought it equally reasonable to 
provide in the interest of the ryots that the service of any notice under the 
Act upon any such naib or gomashtahs, or the tender to him of any money 
or fee, shall be as valid a service or tender as if the service had been made 
upon, or the amount or fee tendered to, his employer (section 150). 
Buit for the § 166. . We have already (ante § 8) stated the reasons which have influenced 
tionof the usin doing away with suits for pottahs and kabuliyats, and substituting 
of atenancy. therefor a simple suit for the determination of the conditions of the tenancy. 
Either landlord or ryot may sue for the determination of all or any of the 
following matters :—(a) the quantity of land held by the ryot; (2) the amount 
of anmisi rent payable for such land ; (c) the class to which the ryot belongs 
(section 156).. The plaint must contain the plaintiff's allegation as to each 
of these matters, this being necessary for purposes of pleading and for deter- 
mining the party on whom the burden of proof shall lie, We have provided 
that no suit shall be dismissed because the plaintiff fails to prove exactly the 
allegations made in his plaint. The necessity of proving the exact terms of 
the kabuliyat has destroyed the efficacy of a suit for a kabuliyat under the 
existing law; and we desire to prevent the mofussil courts from the error of 
perpetuating this result. Whatever may be the allegations in the plaint, the 
court shall proceed to ascertain and declare the actual facts of the tenancy. 
Biectment = -§ 167. The provisions as to a claim for ejectment being included in a 
ment ofrent. Suit for arrears of rent or being based upon an unexecuted decree for arrears, 
and as to a stay of ejectment, if the decree for arrears is satisfied within fifteen 
days, are taken from the existing law; but we have appended two explana- 
tiona which embody the results of the decided cases: first, that the judgment- 
debtor is entitled to the benefit of this fifteen days’ rule, even though the lease 
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contains a stipulation that it shall be void upon one or more instalments of 
rent falling into arrear, or upon the breach of any other condition as to pay- 
ment of rent; secondly, that if the original decree is altered or amended on 
appeal or review, the fifteen days shall be computed from the date of the judg- 
ment on appeal or review; but if not altered or amended, then from the date 
of the original decree (section 152). We have made no change in the provi- 
sions of the present law as to immediate execution in certain cases of eject- 
ment, and as to execution not being stayed pending appeal in such cases (seo- 
tions 155, 156). 

§ 168. An occupancy ryot ja entitled to abatement of rent under the pro- Suits for | 
visions of section 25, and a ryot who has held for more than three, but less Tent in what 
than twelve, years is entitled to claim abatement under the provisions of Brought. > 
section 31. ‘We have provided (section 153) that suits for abatement of rent 
brought by ryots of these two classes, or, in other words, by any ryot who has 
held land for more than three years, may be instituted (a) when abatement 
is claimed on the first or second ground specified in section 25 in the civil 
court or before the Collector; (4) when abatement is claimed on the third 
ground specified in the same section, before the Collector only: provided that 
no such suit shall be instituted before the Collector unless at least ten ryots 
join in bringing it. We have allowed ten or more ryots to join in suing for 
abatement of rent, if they all pay rent to thé same landlord, even though 
their holdings are separate. These provisions are the counterpart of the pro- 
visions as to enhancement. When abatement is claimed on account of dimi- 
nished powers of production or diminished price of produce, the causes in 
operation affect a-certain number of persons, and efficiency of decision, as well 
as economy of judicial agency, are obtained by the cases being tried together. 

Suits for abatement brought by tenure-holders, under-tenure-holders, and ryots 
holding at fixed rates of rent are to be instituted in all cases in the civil court. 
Abatement cases before the Collector are to be governed by the provisions of Procedure 
Chapter XV so far as they are applicable. Abatement cases in the civil court 

will be governed by the provisions of The Code of Civil Procedure, 

§ 169. We have retained (section 154) the provision of the existing law when. 
that process of execution may not be issued simultaneously against person and may be hed 
property; but, subject to the rule that a tenure, under-tenure or occupancy pirecnor™ 
holding must be brought to sale before any other process of execution can be movable or 
obtained, we have allowed execution to issue against movable or immovable popes” 
property, or both, thus altering the present practice under which execution can . 
be had against the. immovable property of the judgment-debtor only ‘if 
satisfaction cannot be obtained against his movables. The first provision 
tends to prevent harassment, more especially in the case of ryots whose 
incarceration in a civil jail prevents them from cultivating their lands. If they 
have movable or immovable property which can be made available to satisfy 
the decree, imprisonment serves no useful purpose, and is in practice seldom re- 
sorted to. If they have property which they have concealed, imprisonment 
occasionally brings about a settlement. If they have no property, they can, if 
imprisoned, apply to be declared insolvent. As to the second point, we see 
no reason why any distinction should be made between judgment-creditors for 
rent and other judgment-creditors in respect of their being permitted to proceed. 
against movable and immovable property indiscriminately. 

§ 170. We have left the law of appeal in its present state, declaring that No sppest 
nothing in the Bill shall be deemed to alter the law as established by Act X of gz âdi- | 
1859 so as to confer a right of appeal in any suit tried and decided by a Dis- yhen valus 
tirict Judge or Additional Judge originally or in appeal, wherein the amount net exceed | 
sued for or the value of the property claimed does not exceed one hundred rupees, and 
rupees, if no question of right to enhance or vary the rent of a ryot or tenant, of Bilo haa 
or no question relating to title to land or to some interest in land, as between decidea. 

ies having conflicting claims thereto, has been determined by the judgment 
in such suit (section 157). We do not consider it desirable that any alteration 
should be made in the law, and we have here simply reproduced section 102 of 
VIII (B.C.) of 1869, the enactment of which has been decided by a Full Bench 

. of the High Court not to be beyond the powers of the Bengal Council (I.LR., 3 
Cale. 151). The words “or Additional Judge” have been inserted in accord- 
ance With the decision of the High Court that a District Judge and an Addi- 
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hg Judge stand in the same category as regards these appeals (13 B. L. R. 
376). 
Buits against § 171. We have made some important changes in the law concerned with 


receive: _ reeeived and is to be accounted for. The first case may easily occur where there 
@suackes are a few tenants, each paying a considerable amount of rent. The landlord 
eccgunting, knows what documents connected with their tenancy are in the hands of his 
Know. agent, and can easily ascertain from his tenants the sums paid over by them to 
the agent. The second case ordinarily happens when there are a number of small 
tenants paying each an inconsiderabie sum as rent, and it would be extremely 
difficult to ascertain from each the exact state of hisaccount. In many instances 
an illiterate ryot is himself unable to say how he stands, and he trusts entirely to 
the zemindari amlah and their accounts. Then, again, the agent may be 
charged with all the disbursements connected with the collections, and, until 
Erocedura these have been correctly ascertained, it may not be possible to say what 
class of  balanceis due to his employer. In the first of these cases the landlord is re- 
quired to state in his plaint the exact sum of money which he claims, or to 
describe the accounts or papers which he demands, from his agent, 
Procedure y § 173. The second case is not so simple. We here require the landlord to 
cussof set forth in his plaint the fact that he is unable to ascertain the exact sum of 
iaig money or the papers, vouchers or other documents in the hands of his agent, in 
consequence ‘of such agent having neglected or refused to render proper ac- 
counts, and to pray the court that it will take an account from such agent and 
make a decree for the payment of such sum of money (if any) as may upon the 
taking of the account be found to be due and owing to the plaintiff, and for the 
delivery of such papers, vouchers or documents belonging to the plaintiff as 
may be found in the hands of the agent (section 161). Upon the filing of 
this plaint a summons issues to the defendant calling upon him to show cause 
why he should not render a full and satisfactory account of ali sums received 
and disbursed by him, and of all papers, vouchers or other documents which 
may have come into his hands in the discharge of his duties as agent (section 
162). If the defendant fails to show cause, or does not, in the opinion of the 
court, show sufficient cause why he should not render such an account, the 
court shall make an order requiring him to file such account in court, and shall 
fix a day on or before which such account shall be filed. This order, if dis- 
obeyed, may be enforced by imprisonment or by attachment of property or by 
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both (section 163). When the defendant files the account the plaintiff is to 
be allowed a reasonable time to examine it, and make objections, if he has any 
such to make. The Court will then fix a day for hearing and determining 
such objections, and will make its decree accordingly. 


§ 174. We now come to Chapter XVIII, which contains the abbreviated Abbreviated 
procedure which we have been able to devise for rent suits. If this procedure ipren sui 
appears to any persons less summary than they could wish, and if on this ac- ssocaust 
count objections are advanced against it, we can only in reply state our earnest Procedure. 
conviction of the extreme danger of summary methods of justice. In order 
that justice may be done, truth must be elucidated; and the elucidation of 
truth, especially in this country,’4nd for reasons which we need not here dwell 
upon in detail, requires time and patience. Any attempt to abridge judicial 
inquiry by arbitrary and abnormal presumtions in favour of either party, 
which by precluding the production of evidence may enable Judges to 
arrive at rapid conclusions, is, to our minds, retrogressive and unsafe. The his- 
tory of the judicial administration of this country for the last half century is a 
continuous record of the abandonment of a system of procedure under which 
rights were hastily and perfunctorily adjudicated upon, the person defeated and 
dissatisfied being left to a “ regular suit” to right himself, if wronged by an 
irregular proceeding which too often saddled ‘him with the burden of proof that 
should have been laid on the shoulders of his adversary, and thus unfairly 
diminished his chance of ultimate success. We entirely agree in the wisdom 
which has abolished this system, we will not say, of administering justice but 
of choking of litigation, and we cannot recommended the adoption of any sum- 
mary procedure for rent suits which would involve even a partial renewal 
of it. 


§ 175. At the same time there are, we think, certain classes of rent suits, Slssses of 
to the decision of which full justice can be done by a system of procedure Fhich the 
shorter than the elaborate code now in force for ordinary civil suits, and such a daroia made 
system we have endeavoured to devise. The elasses of suits to which we think 


this procedure can be applied with advantage are— 


(1) suits for the recovery of arrears of rent; 

(2) suits for ejectment ; 

(3) suits to recover possession of land ; 

(4) suits for damages on account of the illegal exaction of rent or 
cesses, or on account of the refusal of receipts ; 

(5) suits to compel the registration of successions to, or transfers of, 
tenures, under-tenures or occupancy holdings. 


§ 176. ‘The points of difference between The Code of Civil Procednre and 
the procedure proposed for the above classes of rent-suits, or in other words, 
the particulars in which the former procedure has been abbreviated, are as 
follow :— 


First —The following portions of The Code of Civil Procedure do not certain 
extend to rent suits at all, viz., the sections relating to dis- Phrenic cr 
covery, inspection, interrogatories and affidavits; sections Sum nee?” 
880-382 as to security for costs; sections 401-415 as to suits °**"4e* 
by paupers; sections 430-434 as to suits by aliens and by 
and against foreign and Native rulers; sections 470-476 as to 
interpleader; sections 503-505 as to receivers; sections 506- 
526 as to arbitration; sections 527-531 as to proceedings on 
the agreement of parties; sections 532-538 as to negotiable 


instruments ; and section 529 as to public charities. 
Secondly.—The summons is to be in all cases for the final disposal of the summons to 


suit, which is ordinarily to be disposed of at the first hearing 52 feouap! 
(section 173). We have laid down (section 188) precise rules 

as to the cases in which an adjournment may be allowed. To 

deny an adjournment would be in some cases tantamount to a 

denial of justice, but such cases are exceptional; and, if the 
subordinate courts will do their duty and District Judges see 

that they do it, we are satisfied that over 90 per cent. of rent 

suits can be properly disposed of at the first hearing. 

u 
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Fo tinaa Thirdly.—No written pleadings are required, save that the defendant 
may, if he desires, file a written statement of his defence (sece 
tion 184). 
Tariy and Fourthly—We have provided (section 190) that the court shall upon 
ascertain- the day of hearing ascertain from each party whether he admits 
ment of facts £ r 
and dogus ; or denies the allegations of fact and the documents of the op- 
` puted. posite party, and shall record such admissions or denials. We 


believe that this course will in very many cases considerably 
reduce the quantity of evidence that has to be taken, and in 
some cases do away with the necessity of taking evidence at 
all. Itis too much the habit with supordinate judicial officers 
to leave the case in the hands of the parties in its earlier stages, 
rousing their own attention fully only when they come to write 
their judgment. Facts and.documents, which would be readi- 
ly admitted at the first appearence before the court, thus come 
to be strenuously denied, when the parties understand their 
bearing, are excited by the contest, advised by unscrupulous 
mukhtars and eager for victory regardless of the means by 
which it is obtained. ‘The proceedings are thus prolonged and 
the time of the court wasted in taking evidence which ought to 
have been unnecssary. 
Abbrevia- Fifthly—We have provided (section 192) for making a memorandum of 
Fecgrd of the the evidence sufficient to give the gist and substance of what 
‘ is said, but requiring less time to record than if the whole of 
what each witness says were taken down at full length, as 
must be done under the provisions of The Code of Civil Pro- 
‘cedure in all appealable cases. Any particular question and 
answer may, however, be taken down by the Judge if he 
thinks fit (section 193). 


Ayoidance Sizthly.—We have enacted (section 169) that the court shall not add as 
een a party a person setting up a title adverse to the plaintiff or 
oL ERD: defendant in respect of the subject-matter of the suit; but 


any question of title, disputed between any such person and 
a party to the suit, may be decided in such suit as between 
the parties thereto, if the decision of such question is neces- 
sary to the proper determination of the suit. There is no 
greater source of delay in the decision of rent suits than the 
raising of complicated questions of title and making the deci- 
sion of the court thereupon. final and conclusive. Thus, ina 
suit brought to recover a few rupees of rent, the title to pro- 
perty worth a thousand rupees may be litigated, to the great 
detriment of the stamp revenue. It sometimes indeed happens 
that the decision of such a question is necessary in order to the 
decision of the rent suit. Where this is the case it may be 
tried and decided, but the decision will not be a bar to the 
formal trial of the same question under the provisions of The 
Code of Civil Procedure (section 223). 

- Limitation Seventhly.—We propose to take away appeals in suits brought for arrears 

of appeal: _ of rent in which the amount claimed does not exceed ten 
rupees, and in which no question of right to enhance or vary 
the rent of a tenant bas been determined. 

Befeguards § 177. With respect to the last point, we are of opinion that the right of 

pager which appeal in petty cases for the recovery of arrears of rent may well be taken 


itis pro- 


posato, away. Well aware as we are of the ideas of the people on the subject of 


the zight of appeal and the general dislike to the final jurisdiction on the Courts of Small 
potty cases Causes, we have provided two safe-guards for the class of eases in which we 
propose to take away the right of appeal: First, this final jurisdiction is to be 
exercised only by selected officers specially empowered by the Lieutenant-Gov- 
ernor; secondly, the District Judge is invested with a power of supervision 
which he can exercise, when satisfied that a failure of justice has been caused 
by a substantial defect or irregularity in the proceedings or in the decision. 
Sections of § 178. The Code of Civil Procedure, as amended by Act XII of 1879, 
Gur sdu CODtains 663 sections. Of these 393 have been extended io rent suits. The 
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sections extended are the following: 13, 19, 25, 27, 32, 36 to 41 inclusive, especially 

45, 49, 52 to 57 inclusive, 59, 60, 62, 63, 66, 67, 69, 72, 73, 74, 77 to 88 in- Rt suita. 

clusive, 91 to 103 inclusive, 105 to 109 inclusive, 111, 187 to 144 inclusive, 

157 to 169 inclusive, 171 to 178 inclusive, 186, 188, 191; 193, 199 to 203 inclusive, 
205, 206, 210, 216, 219 to 228 inclusive, 230 to 234 inclusive, 236 to 254 in- 

clusive, 257, 257a, 258, 266 to 304 inclusive, 806 to 319 inclusive, 326 to 379 in- 

clusive, 383 to 395 inclusive, 397 to 400 inclusive, 416 to 429 inclusive, 435 to 

469 inclusive, 480, 482 to 491 inclusive, 540 to 591 inclusive, 623 to 630 inclusive, 
640 to 645 inclusive, 648, 651 and 652. It may be observed that the use of many 
of these sections, though necessary at times, will be extremely rare in the trial 

of rent cases. In order to make the Procedure Chapter as simple and as 

easily workable as possible, two devices have been adopted in extending these 

sections of The Code -of Civil Procedure to rent suits: First, the reference to 
the sections extended in connection with any point is inserted in the particular 

lace in which the operation of these sections is required, e. g., the sections of 
the Code relating to the service of summons on the defendant will be found in 
section 174 where provisions as to such service are required; secondly, the 
reference to the sections of the Code gives the marginal note of each ora 
sufficient description of its contents to enable the judicial officer who has to 

use it to turn to the right section at once without any risk of making a 

mistake. 

; § 179. There are a few other points connected with the proposed proce- District 
dute, which may usefully be noticed. And first it may happen that in an pimpa 
important rent suit it would be very expedient that one of the parties should galor suit suit 
be able to make use of some of those portionsof The Code of Civil Procedure under fhe 
which we have not extended, e.g., inspection or discovery. We have therefore 2 the Cade 
empowered the District Judge, upon application made, to direct that any parti- seduse 770 
cular suit shall be tried under the provisions of The Code of Civil Procedure, 
and upon such order being made the whole of such provisions shall be 
applicable to the trial of such suit. i 

§ 180. We have provided (section 167) that the plaint shall, amongst other Contents of 
particulars, in suits concerned with tenures, under-tenures, holdings or land, cee 
set forth the extent, situation, designation and boundaries of the same, or, 
where the plaintiff is unable to give the boundaries, in lieu thereof a descrip- 
tion sufficient for identification. We have required the same particulars to be 
inserted in the decree, section 195, clause (e). According to section 45 of 
The Code of Civil Procedure a plaintif may join in the same suit several 
causes of action against the same defendant or the same defendants jointly. 

Claims for arrears of rent of two or more tenures, under-tenures or occupancy 

holdings may therefore be joined in the same suit; but as each is liable and 
must be brought to sale for its own arrears only, we have required the decree 
in any such case to show separately the arrears decreed in respect of each 

‘tenure, under-tenure, and occupancy holding, section 195, clause (d ). 

§ 181. We have substantially adopted | the provisions of Act X of 1859 as Arrest pe- 
to the arrest of the defendant before judgment (sections 175 to 179); but wes montallowed 
have not allowed such arrest in suits for arrears of the rent of a tenure, under- « cases. ‘and 
tenure or occupancy holding hypothecated for its own rent under the provisions limitations. 
of section 64. Tho defendant can be arrested only if resident within the dis- 
trict in which the court is held, and if the court is satisfied (a) that there are 
primd facie grounds for believing the claim to be well-founded, and (4) that 
if a summons be issued in the first instance, such defendant will abscond. If 
an arrest be obtained on insufficient grounds, the defendant will be entitled to 
compensation. 

§ 182. We have extended to rent suits the provisions of TheCode of’ Civil Attachment 
Procedure as to attachment before judgment. These provisions will in certain meat | 
cases form a useful and legitimate substitute for distraint, enabling the plaintiff wast t'onasd 
te attach the defendant’s crops through the court. We have provided, how- wind dan 
ever, that in suits for arrears of the rent ofa tenure, under-tenure or occupancy 
holding hypothecated for its own rent, there shall be no attachment before 
judgment, unless the plaintiff can satisfy the court that such arrears, together 
with interest and costs, are not likely to be satistied by the sale-proceeds of such 
tenure, under-tenure of occupancy holdings (section 180). We have enacted that 
standing crops and other ungathered products which have been so attached, may, 
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notwithstanding such attachment, be reaped and gathered by the defendant, and 
stowed in such granaries or other places as are commonly used by him for the 
purpose; and, if the defendant neglects todo so, the plaintiff may cause such 
crops or products to be reaped or gathered and may store them in such gra- 
naries or places, or in some other convenient place in the neighbourhood. We 
have also provided for an ad interim sale of crops or products which would 
deteriorate if kept (section 181.) 
Prete as § 183. The result of extending section 266 of The Code of Civil Proce- 
ot aericul dure to rent suits is that the following movables cannot be taken in execu- 
grem and | tion :——(a) the necessary wearing apparel of the judgment-debtor, his wife and 
pot betaken children; (4) implements of husbandry and such cattle as may, in the opinion 
in execution. T ie 
of the court, be necessary to enable the judgment-debtor to earn his livelihood 
as an agriculturists; (¢) the materials of houses and other buildings belonging 
toand occupieg by agriculturists. It may be observed that these are not 
exempted from attachment in execution under the provisions of Act X of 1859, 
so that in those districts in which this Act isin force judgment-debtors under 
decrees for rent are placed at a considerable disadvantage in this respect. 
Hardship of § 184. The principle borrowed from the revenue sale laws of making 
sub-leases Bub-leases and incumbrances voidable upon the sale of a tenure for arrears of 
frances rent sometimes works great hardship to innocent persons. It appears to a 
saleofa majority of us very desirable to prevent this hardship if possible; and we 
arrearsof have devised certain means which we hope will successfully accomplish this 
igen object. We have provided (section 205) that. when a tanure or under-tenure 
the Bulfor is notified for sale, the amount of the decree and costs may be paid into court 
fhioe nip. by any one who has an interest which would be endamaged by the sale of such’ 
Payment tenure or under-tenure free of incumbrances. The amount so paid may be re- 


. igcourt covered as money lent from the person in consequence of whose default to 
gmountof pay rent the tenure or under-tenure was notified for sale. 
Ikei to be 
endamageð 
Object of § 185. The object of making sub-leases and incumbrances voidable upon 


avoiding ia the sale of a tenure for arrears of rent is that the superior landlord’s security 
upenessle for his rent may not be impaired. If the sub-leases and incumbrances of a 
thelma tenure have not absorbed so much of the tenure-holder’s profits as to rendor 
the interest left him insufficient to meet the rent: which he pays to the pro- 
prietor of whom he holds his tenure, if the tenure, subject to these sub-leases 
and incumbrances, will sell for a sum sufficient to satisfy any decree that can 
be passed for arrears of the rent payable by the tenure-holder, it cannot be 
said that the proprietor-landlord’s security for his rent has been impaired so 
~ 7 faras to bring the case within the above object. The right of sub-letting and 
aetaeraced creating incumbrances belongs to every tenure-holder—such is the common law 
rentsatis. Of the country. So long as the landlord is certain of the rent to which he is 
oftenure entitled, he cannot justly complain of the exercise of this right or claim to 
feaa: interfere with it. When, however, the exercise of the right extends so far as 
branco: to endanger the landlord’s rent, to impair the security for such rent afforded by 
the sale of the tenure by public auction, the case is altered, and the landlord 
may reasonably demand that these sub-leases and incumbrances be avoided, 
which have rendered the remaining interest of the tenure-holder an insuflicient 

security for the rent payable by him. _ 
Bill pro- § 186. In this view of the matter we have enacted (sections 203, 206) 
fenure shat that a tenure, under-tenure or occupancy holding about to be sold in execution 
pie” ”™ of a-decree for arrears of its own rent, shall first be put up to auction, subject 
subjectto tocertain incumbrances, and if the sum bid is sufficient to liquidate the 
brancos, amount of the decree and costs, shall be sold subject to such incumbrances. If 
dingdoes. the highest amount bid is not sufficient to liquidate the decree, the decree-holder, 
that’ is, the landlord, may then tlaim to have the tenure, &c., sold free of in- 
satiety cumbrances. Such sale is not to be had immediately, but upon a subsequent 
sslemay Sale day not less than fifteen or more than thirty days afterwards; and a noti- 
haatee fication of such tenure being about to be offered for sale free of incumbrances 
brances. Must be posted upon some conspicuous place upon the land of the tenure. 
The effect of these provisions will be that persons who hold sub-leases and 
incumbrances will not be endamaged if the bidding on the first sale day reaches 
an amount sufficient to satisfy the decree, and the tenure is in consequence 
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sold subject to incumbrances. If, on the other hand, the bidding on the first 
sale day does not reach an amount sufficient to satisfy the decree, such persons 
' will have time to protect themselves from injury by paying in‘ the amount of 
the decree (which they can subsequently recover from the defaulter) and so 
preventing such a sale of the tenure as will avoid incumbrances. 
-§ 187. It has appeared to us that the superior landlord vught to have Protection 
notice of the creation of the incumbrances to which the above protection is only to 


tered 


afforded, and that this protection ought not to be extended to all incumbrances facwn 
ances, of 


indiscriminately. We have accomplished this by defining the term “incum which 
brances” to mean and include every incumbrance, lien, .sub-lease, or subordinate fandiora had 
interest which the defaulting ‘holder of the tenure, under-tenure or occeu-" 
mey holding was by law competent to create in derogation of his own 
interest, and which was created by an instrument in writing duly registered, a 
copy of such instrument being served upon the person to whom, the rent of the 
tenure, under-tenure or occupancy holding is payable. This provision will, we 
trust, prevent fraud, if sought to be accomplished by setting up sham incum- 
brances after-the sale. It will also enable an intending purchaser to ascertain 
the real value of property about to be sold, and he will probably bid more than 
if he was in a state of uncertainty on this point. We have provided for in- 
cumbrances created before the commencement of the Act by instruments in 
writing duly registered under the law applicable to them, by allowing a copy 
of any such instrument to be served within six months after the commence- 
ment of the Act. Mr. O’Kinealy would extend the same privilege to unregis- 
tered incumbrances created before the Act, which were not required to be 
registered by any law in force at the time of their. execution; but a majority 
of us are apprehensive lest this might induce some persons to set up incum- 
brances fabricated for the purpose. i 

§ 188, With the exception of these registered incumbrances, of the creation purchaser 
of which the superior landlord has had notice and which are protected in the case Spaai? 
of a sale of the tenure subject to incumbrances, a purchaser will be entitled to Soh rea 
avoid and annul all incumbrances imposed upon the tenure by any holder thereof, bisness, 
his representatives or assignees, unless in the case of iIncumbrances allowed by law, Systfor | 
the right of creating the same was expressly granted by the written engagements Sera. 
under which the tenant was originally let into possession, or by the subsequent Zares. "? 
written authority of the person who let him into possession, or of the represent- 

_atives or assignees of such person (section 210). Khudkashé ryots or resident Knudrhasht 
-and hereditary cultivators are not, however, liable to ejectment under this rule ; ieat" 
nor can a purchaser cancel oná fide engagements made with them, unless he “mest. 
can show that a higher rent would have been fairly demandable at the time 
when such engagements were contracted ; he may, however, proceed under the 
provisions of the Act to enhance the rents of all other ryots. We have pro- 
-vided in accordance with a decision of the Privy Council that the judgment- 
debtor himself or any person acting in fraudulent collusion with him for the 
pure of disencumbering the tenure shall not be entitled to avoid incum- 

rances. 

§ 189. The only other portion of the procedure to which we think it court msy 
necessary to make special reference is that relating to setting aside sales. The tietona, 
court may set aside a sale if (a) material irregularity in publishing or conduet- : 
ing it, and (4) substantial injury caused thereby are proved, and not otherwise 
(section 212). When a sale is ordered to be set aside .we have provided that when sale 
the order shall direct the purchase-money to be refunded, with or without in- staer obe 
terest as the court may see fit: and that such order may be enforced as a Ried 
decree for money against any person into whose hands the purchase-money or these™ 
any portion of it may have passed, if such person has been served with notice ™°=°y. 
of the application to have the sale set aside. This will prevent the hardship to 
a purchaser of having to bring a suit for the recovery of his money after he 
has lost the benefit of his purchase. 

§ 190. The draft Bill which wé have the honour to submit with this Re- mae pin not 
port contains 225 sections, some of which are of considerable length, being {Mer {he 
sub-divided into two or more sub-sections. Having regard to the extent of r= °. 
the matter and the importance of the subject with which we have had to deal, 
we do not think that a Bill codifying the statute-law and the case-law enn- 
cerned with landlords and tenants in these provinces can be compressed into 


w 
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much less space. We propose to repeal, in whole or in part, seven Regulations 
of the Bengal Code, four Acts of the Bengal Council, and four Acts of the 
Supreme Council. ‘The seven Bengal Regulations contain 37 sections, some of. 
which (specially in the Patni Regulation) are longer than any sections of the 
Bill; Act X of 1859 contains 168 sections; Act VI (B. C.) of 1862 contains 19 
unrepealed sections; and Act VIII (B. C.) of 1865 contains 17 unrepealed sec- 
tions. These four make a total of 241 sections, or more than the number of 
sections in the Bill. Again, Act VIII (B.C.) of 1869, which does not include 
procedure governed by The Code of Civil Procedure, contains 111 sections. 


The draft Bill includes— 
Sections. 
Substantive Law oe ase ws (OS 
Enhancement Procedure ‘ae ive vw. 38 
Summary Sale Procedure tee she we H 
Précedure for recovery of rents, &e, ver we 7D 
Total .. 825 


The North-Western Provinces Rent Act, 1873, contains 212 sections; and . 
an Amending Bill, now before the Council, contains 29 sections = total 241. 
We have briefly adverted to these facts, because one of our colleagues expresses 
a hope that if the Bill be brought into Council it will be made ‘simple and 
practicable by cutting out half the sections and sub-sections and all the illus- 
trations and explanations.” He adds—“ We know by experience that illus- 
trations and explanations too often fail in their object, and, instead of elucidat- 
ing, raise new and unforeseen difficulties and doubts as to the meaning of the 
text.” The majority of us have not this knowledge, and, until we read this 
passage, were not aware of its existence. Our own experience has differently 
informed us. The illustrations and explanations in the Penal Code have, we 
believe, prevented many misconstructions of the text. Whatever difference of 
opinion there may be as to the utility of illustrations and explanations con- 
structed from hypothetical cases, we concur with the modern masters of law- 
making, who seft much value upon illustrations and explanations taken from 
cases which have actually occurred in practice. 
reo iach. § 191. In concluding the task which has been entrusted to us, and the 
Reged = difficulty of which may be fairly postulated without the appearance of magni- 
nota fying our duties, we indulge no undoubting confidence that, if the Bill which 
we have framed becomes law, it will ensure to the rural community of these 
provinces a paradise of agricultural peace and prosperity, undisturbed by litiga- 
tion and untroubled by famine and all the accidents to which the husbandman’s 
life is especially subject in this country. In many recommendations we all 
concur, who have had different experiences in different districts and in differ- 
ent departments of the public service. "Where our views have differed we have 
felt ourselves justified in accepting, after discussion, a compromise which offers 
violence to the opinions of none. We very earnestly trust that good will come - 
of our labours, but time and experience alone can show whether the hope will be 
Provisions yealised. If it be beneficial that men’s rights and duties be certain and definite, 
interest of benefit ought to accrue from the collection in a single Act of all that concerns the 
rights and duties of landlords and tenants: and many provisions, such, for example, 
as those relating to merger and those concerned with coparceners, introduce 
exact rules where much doubt and consequent litigation have prevailed. In 
the interest of the cultivating class we have afforded protection from arbitrary 
and excessive enhancement of rents; we have defined the incidents of a right 
of occupancy and have made it a valuable property in the hands of a careful 
tenant; we have provided reasonable instalments of rent and secured the evi- 
dence of payment; we have restrained the harassment of honest tenants when 
their landlords are coparceners and cannot agree; we have given the evicted 
tenant the crop on the ground sown by himself, and have allowed him compen- 
sation for any improvements which he may have made; and, finally, we have 
endeavoured to raise the standard of comfort by allowing the ryot to build 
himself a comfortable habitation, and by giving him some share in the material 
progress of his country. ; 
Frovisionsin § 192. In the interest of the landlord we have provided rules for the regis- 


the interest 
-, oflandiords. tration of transfers of, and successions to, tenures, under-tenures and occupancy 
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holdings; we have allowed the tenant to be ejected who disclaims his landlord's 
title, a valuable sanction in a country where the person who sets up a hostile 
title too often hopes to support it by suborning to his side the tenants of the’ 
person in possession; we have provided definite rules for the enhancement of 
the rents of tenure-holders and under-tenure-holders; and for the purpose of a 
reasonable enhancement of ryots’ rents we hate placed the executive agency of © 
Government at the disposal of the zemindar, and have put him in as good a 
position as Government itself for the achievement of this object. Finally, we 
have provided the auction-purchser, who represents an important landholding 
interest in this country, with the means of realising the profit of capital invest-- 
ed in land. This ought to increa$t the value of landed property, and so benefit 
the landholding community. We believe that the advantages offered by the 
Bill to landlords are a full equivalent for anything proposed to be given to the 
ryots. If any think otherwise, we desire to remind them of hoy much more, 
in the opinions of some, the ryots are entitled to demand. As to the power of 
the Legislature to re-distribute property in land at any time, when such a re- 
distribution is required in the interests of the entire community, there can be 
no doubt. If such a re-distribution has for its immediate result the impairment 
of existing interests, compensation is usually given by civilized Legislatures; 
and we are of opinion that this rule should prevail, if anything contained in the 
draft Bill constituted a case to which the rule can be applicable. The majority 
of us desire, however, to say very emphatically that in our opinion nothing 
contained in the draft Bill constitutes such a case ; and that all its provisions, 
so far as they propose to benefit the ryots, fall well within the power expressly 
reserved by the conditions of the Permanent Settlement—the power, that is, 
reserved to the Governor General of enacting, whenever he might deem it 
proper, such Regulations as he might think necessary for the protection and 
welfare of the dependent talukdars, ryots and other cultivators of the soil.’ 


* H. L. Dampier, President. 
C. D. FLD. 
A. MACKENZIE. 
J. O'KINEALY. 

* Monrxı Monun Roy. 

* Pragy MonUN MOOKERJEE. 
BROJENDRO KUMAR SEAL. 


The 19th June 1880. 


i l Remarks by MrR. DAMPIER. 


§ 1. Cuarrern XV of the Bill treats “Of proceedings to enhance the 
rent payable in money by ryots having a right of occupancy.” The sections 
of this Chapter, as they stand drafted, provide for the landlord, who has a perma- 
nent transferable interest in the land, new facilities for enhancing the rent of his 
occupancy ryots by a procedure before the Collector. If he wishes to enhance 
on the first, second or third ground mentioned in section 22, they give him the 

‘option of proceeding either before the civil court as hitherto, or before the 
Collector according tothe new procedure; if on the fourth ground (rise of 
prices), he can proceed before the Collector only. 

§ 2. It is supposed that where the landlord wishes to proceed against a 
few ryots only, he will elect the civil court. I see no reason for assuming 
this. If the new procedure before the Collector becomes popular with land- 
lords, they will probably elect it even for isolated cases. This would be going 
beyond the object of the present remedial measure which is to provide a spe- 
cial means for enabling the landlord to overcome the resistance which is offered 
by combinations of ryots, it having been found that when ryots so combine the 


+ Clause 1, Section 8, Reg. I of 1793. 
* These Members of the Commission sign subjeot to their remarks which are appended, 
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landlord is practically powerless to enforce the rights which legally and admit- 
tedly belong to him. 

§ 3. Again, if the new procedure becomes popular, and its adoption depends 
solely on the will of the landlord, I fear that simultaneous demands will be made 
on the Government for agency to carry it out, which will be very embarrassing 
and perhaps impossible to comply with promptly. I would therefore retain in 
the hands of Government the power of deciding whether cases for determining 
the amount of rent payable by each individual shall be dealt with by the revo- 
nue authorities or not. i 

If a landlord desires the prepartion of a table of rates of general application, 
he should of course apply to the Collector under sections 101, et seg., but cases 
for determining the amount of rent payble by each ryot, whether in accord- 
ance with a table of rates so prepared or otherwise, I would have instituted 
in the first igstance before the civil court, section 30 of the Civil Procedure 
Code being made usé of, if necessary. 

§ 4. Then, if the suits so instituted were numerous, and if the circum- 
stances showed the existence of the special difficulty which the new procedure 
before the Collector is devised to meet, the suits should be transferred ta the 
Collector. I would not leave the power of ordering such transfers in the 
hands of the Judge as is done by section 130 of the Bill, but in those of the 
Lieutenant-Governor. If ona representation from the Judge the Lieutenant- 
Governor were satisfied that good reason for the transfer existed, he would 
order the Collector to make an enhanced jamabandi, such as is contemplated 
in sections 107, et seq., of the- Bill. . 

§ 5. I would, however, make an exception of the cases contemplated in 
sections 112, ef seg., in which the lartdlord can show that, from causes beyond 
his own control, he is without-information as to the existing details of the 
estate. The hardship of these cases and the difficulties with which a purchaser 
is beset on-acquiring a property from a hostile proprietor, who withholds 
papers and information, are matters of notoriety. In these eases I would allow 
the landlord to apply at once to the Collector to make a “settlement jama- 
þandi” as contemplated in section 112. 


CALCUTTA, H. L. DAMPIER. 
The 5th June 1880. 


Remarks by Basoo PEARY Monun MOOKERJEE, 


§ 1. As several of the provisions of the draft Bill were carried by a 
majority of votes, and as the above Report very properly gives only such facts 
and arguments as support those provisions, T wish to record my views on some, 
at least, of the cardinal points involved in the Bill. 

Report § 2. The Bill has been avowedly framed on the principle that ‘ the land of 
paraa. a country belongs to the people of the country: and while vested rights should 
be treated with all possible tenderness, no mode of appropriation and cultivation 
should be permanently allowed by the Ruler, which involves the wretchedness of 
the majority of the community.” This is a theory, however, which assails the 
very foundation of private property. "Whether they are the outcome of prescrip- 
tive enjoyment, or the result of acquisition by labour or money, rights of openy 
should be scrupulously respected, and if the Ruler thinks it desirable that a 
vested right should be destroyed, let it be compensated for at its money-value, ° 
or some other equivalent paid to its possessor. It is as reasonable to trench 
upon a vested right of a landholder for the good of the ryots, as to ask a ryot 
to carefully cultivate land for the benefit of the entire Indian community. 
Preamble § 3. The Government of 1793 declared the zemindars to be “ proprietors 
Zot Beaule of the soil” and “ land-owners.” With the exception of ryots who held under 
- gf 788. sa pottahs granted before the conclusion of the settlement, and khudkasht ryots, 
gnd 60 of no other ryots were declared to have any right. of occupancy in the land, or 
ye any right to hold land at fixed rates of rent. The landholders, on the cone 
trary, were enjoined not to grant pottahs for a term exceeding ten years. 
teh § 4. In 18644 majority of the Judges of the High Court gave it as their 
opinion that the right of occupancy created by section 6, Act X of 1859, was 
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an invasion of the rights of the landholder. Mr. Justice Trevor declared it “a great 4, „y rman. 
- infringement of the law previously existing,” and Sir B. Peacock, Baboo Sumbhoo 
Nath Pundit, and others, suggested its abolition. The former learned Chief 
Justice based his recommendation on the grounds that “it interferes with the onua 
just rights of the zemindars, at least in the permanently settled districts, by oh January 
vesting rights of occupaney in the ryots which had no previous existence ;” °°” 
and secondly, that“ it tends to perpetuate small holdings, which must ultimately 
become injurious to the best interests of the country.” Sir R. Garth is quite 
as strong in his opinion on the subject— Now, however wise and politic this 
provision might have been, it segs to me impossible to deny that it operated as 
an invasion of the landholder’s rights as, conferred upon him by the Permanent 
Settlement.” K 
§ 5. The right has now been enjoyed by ryots for so long a time that the section 19, 

question of its abolition is at the present moment beyond the pale of discussion, 57°70 
but in the face of the above opinions expressed by responsible interpreters of the ‘ 
law, landholders have a right to ask that there should be no further encroachment 3°7""""™" 
on their rights. The Bill, however; provides for the extension of the right of 
occupancy (1) to those who have held or cultivated land under a mukarraridar 
. ov istemrardar; (2) to sub-ryots who have held or cultivated land otherwise 

than for a term, or year by year, under ryots having rights of occupancy ; and, 

in a qualified form, (3) to ryots who have held land for three years or more, 

and less than twelve years. 

§ 6. Section 19 of the draft Bill, which takes away the right of occupancy 
from mukarrdridars, istemrardars and all ryots whose holdings have been or 
will be declared, under the operation ,of the 20 years’ presumption, protected 
from enhancement of rent, and transfers it to their under-ryots, will be pro- 
ductive of great confusion. It will plice.the mukarraridars at the mercy of 
their superior holders as regards lands which they cultivate themselves, and 
restrict their claim to rent from their under-ryots to a percentage of the pro- 
duce much below what they get at present in several districts. The zemindars section 
will also come in for their share of the loss. Section 20 (e) of the Bill recog- *° ©- 
nises the right of the landlord to take possession of the land of any occupancy 
ryot who dies leaving no heirs, but neither on the death of the mukarraridar, 
nor of his under-ryot, would he be entitled to take possession of the land. In 
the first case the holding would escheat to Government, and in the second the 
land would lapse to the mukarraridar. 

§ 7. ‘The new provisions regarding sub-lessees find no justification in any 
interpretation of the present law. It has been held by the courts that sub- 39, w.p. os. 
lessees can acquire no right of occupancy, and it was observed by Mr. Justice 13,7 = 
L. 8. Jackson in 22 W. R. 26 that “the law allows a sub-letting by a ryot who 
has aright of occupancy, though it does not permit the growth of a right of 
occupancy within a right of occupancy.” The creation of a sub-occupancy 
right would cause a radical change in the position of a large class of ryots and 
lead to inextricable confusion in the determination. of the respective rights of 
ryots and their sub-lessees. A ryot who has suli-let a portion of the lands which 
comprise his holding will be a sort of middleman as regards that portion, and 
an occupancy ryot as regards the remainder. There is nothing to-prevent the 
sub-lessee when he finds that he has substantial rights in the land from sub- 
letting it in his-turn to a second grade of sub-lessees who, although the actual 
cultivatori of the soil and the men whom it is intended to benefit, will have no 
rights at all. 

E § 8. It will be equally objectionable to give a recognized status and rights 
to ryots who have held for more than three and less than twelve years. It will 
be.a new and unwarrantable infringement of the rights of the zemindar. It has 
been an established principle in this country that ryots, who have not acquired 
a right of occupancy by holding or cultivating land for the full period of twelve 
years, must pay whatever rent is demanded of them by the landlord or quit 
the land. But it is now proposed that whenever a ryot has held or cultivated 
land for only three years, he hall acquire guasi-proprietary rights in the land. 
Ne has a right to claim abatement of rent in the same way as an occupancy ryot: 
` If the landlord claims more rent than what the ryot is willing to pay, he cannot, Setion st. 
get rid of the ryot, unless he previously pays him as compensation for disturb- gestion 
ance a sum equal to the increased rent demanded, and compensation also for 7? © 
x 
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houses built and works done on the land, perhaps, without the landlord’s know- 
ledge or consent. Considering the price at which existing occupancy holdings 
are sold when they are sold by public or private sales, the compensation thus 
calculated will be greater than the full price of such holdings. These ryots will 
therefore virtually enjoy in many cases a more valuable right than existing 
occupancy ryots. 

§ 9. The legal incidents which have been declared to appertain to a right 
of occupancy also involve encroachments on the zemindar’s rights. Contrary 
to well-recognized custom and the law as interpreted by the courts, a ryot has 
been declared entitled to erect a brick-built or other dwelling-house and out- 
offices, and to dig a tank on his land, without the permission of the zemindar, 
and also “ to cut down and appropriate trees on his holding planted by himself, 
or by any ryot from whom such holding was derived by public or private sale, 
gift, device or inheritance.” It has been held that “a zemindar has a right to 
the trees grown on his land by the tenant, who, though he may enjoy the bene- 
fit of the growing timber, has no power to cut the trees down.” By cutting 
down the trees on any land, the letting value of the land is materially diminished, 
and the money that is required for removing the stumps and bringing the land 
to aculturable state is often considerable. If, therefore, after appropriating 
the trees the ryot relinquishes the land, the gain is entirely on his side, and the 
loss entirely on the side of the zemindar. The provisions with regard to the 
dwelling-houses of ryots are based on incorrect premises. It has been assumed 
that “owing to the uncertain state of the law many ryots entertain a bond fide 
belief that they may build as they please upon their land.” The fact, however, 
is quite the reverse. A ryot who wants to build a dwelling-house invariably 
goes to the zemindar or his agent and rents a plot of bastú land for the purpose. 
He has to pay no fee unless he wishes to erect a brick-built house. He never 
meets with any difficulty in building his house, but he is well aware that he 
cannot, without the permission of the zemindar, build on his arable land and 
thus change if into bastú, which in several places yields less rent than arable 
land, and not always greater as has been assumed: Byots always protect 
themselves by taking perpetual leases from their landlords whenever they wish 
to build a substantial house or to lay out a garden. The last administration 
report shows that in 1878-79 so many as 119,015 of sucli leases were registered 
in these provinces. The provision in question is, therefore, altogether unneces- 
sary, and it will be a source of great loss to the zemindar, especially by reason 
of the rule which lays down that the rent of basté land shall not be more than 
five per centum per annum of the market value of such land. Even supposing 
for a moment, as has been supposed, that an occupancy holding is worth four 
years’ rent, a ryot would have simply to build a house or an out-office on a plot 
of arable land in order to get the rent of that plot ultimately reduced to one-fifth 
of what he was paying. The value of an occupancy holding, however, in many 
places rarely exceeds one year’s rent. In such places, therefore, the rent of 
occupancy holdings converted into basté would be, according to the proposed 
rule, proportionately smaller. These remarks apply with necessary modification 
to the provision which gives a ryot the power to excavate tanks without the 
permission of the zémindar. i 

._ $ 10. The Bill, it is true, gives the zemindar the power to eject a ryot who 
builds a factory or other structure not required for his dwelling, but even in 
such cases the ryot is declared entitled to compensation for the loss sustained by 
him, if from his ignorance of the changed use of the land the landlord fails to 
give notice to the ryot within a reasonable time. In dealing with these ques- 
tions it would be well to bear in mind the remarks made by Mr. Justice 
Ainslie in 3 I. L. R. 784: “The statutory right of occupancy cannot be 
extended so as to make it include complete dominion over the land, subject 
only to the payment of a rent liable to be enhanced on certain conditions. The 
landlord is still entitled to insist that the land shall be used for the purposes 
for which it was granted, and although a liberal construction may be adopted, 
it cannot extend to a complete change in-the mode of enjoyment.” 

§ 11. In the matter of enhancement of rent, the provision which has 
hitherto placed the greatest obstacle in the way of the zemindar has been left 


i untouched. No one questions the justice of the rule which protects from 


enhancement of rent a holding which has been held at an uniform rate of rent 
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from the time of the Permanent Settlement. But why exempt the ryot, the 
party who makes the affirmative allegation, and who is best able to prove it if it 
is true, from proving that the holding has been so held, and throw the burden 
of proving that it has not been so held on the zemindar, who has no means of 
discharging it? The number of landholders in these provinces who date their Section 1 
title from the time of the Permanent Settlement may be counted on our 
fingers. ‘With these rare exceptions, all the. landholders have derived. their 
title by public or private sales. Experience has shown that in the immense 
majority of enhancement suits, perhaps more than 90 per cent., they were 
unable to rebut the pyesumption which the law raises in favour of the ryot on 
his ‘proving uniform payment. of rent for 20 years before suit. It cannot be 
that in all these cases the lands were held from 1793; such a supposition 
would be incompatible with the well-known fact that more than one-third of 
the land in these provinces was waste at the time of the Permanent Settlement, 
and that the rates of rent in every pergannah varied from time to time. The 
landholders were, therefore, unable to get their just dues by reason of their 
inability to rebut a presumption which under any circumstances, and especially 
when they were auction-purchasers, they found it impossible to rebut. Soon 
after Act X of 1859 was passed this rule of law was found to work very hard 
upon the zemindars, but the success with which ryots have in a majority of 
cases resisted enhancement of rent on some technical plea or other during the 
last 20 years has placed in their hands evidence which will make the law of 
presumption operate with double hardship upon the landholder.. Nothing, 
however, shows more clearly the injustice of this rule of presumption than the 
necessity which the Commission has found of protecting the interests of Gov- 
ernment against its operation, by providing that in “estates not permanently 
settled such presumption shall not operate to prevent the enhancement of rent.” Sections 8 
If Government with all its prostige and influence, and all the means and appli- Exceptions. 
ances, which a well kept and organised system of accounts places at its disposal, 
has found by experience the necessity of a change in the law to protect its own 
interests, how much more imperative must be the necessity for an amendment 
of the law for protecting the interests-of private landholders ? 

§ 12. As regards the rates of enhancement of rent, the provisions of the 
existing law have been radically modified on the hypothesis “that the ruling 
power ought to determine the rents payable in these provinces by the ryots to report 
the zemindars.” My reading of the Regulations has, however, led me to the Dar 48. 
conclusion that the Legislature has always recognised it as an established 
principle in this country that it is not the ruling power, but custom, which 
determines the rents payable by ryots to their landlords. The Regulations of 
1793 declared the zemindar entitled to get the customary or full pergunnah 
rate. Speaking of the protection from ejectment which ryots (evidently khud- 
kasht) enjoy in many parts of Bengal, Lord Cornwallis says in his Minute 
dated the 3rd of February 1790~——* Whoever cultivates the land, the zemindar 
can receive no more than the established rent which in most places is fully 
equal to what the cultivator can afford to pay. To permit him to dispossess one 
cultivator for the sole purpose of giving the land to another, would’ be vesting 
him with a power to commit a wanton act of oppression from which he could 
derive no benefit.” Regulation V of 1812, and all the sale laws, recognise the 
existence of customary or pergunnah rates, and the framers of Act X of 1859 
did not take away the rights which the landholders enjoy in this respect. Mr. 
Mackenzie rightly observes in paragraph 7 of his Note dated the 6th of January 
last—“I hold that it (right. of occupancy) should only protect the ryot 
against arbitrary ejectment, and does not entitle him to hold at any privi- 
leged rate of rent.” Sir Barnes Peacock remarked in his decision in Ishur g 
Ghose's case—“ To hold that. the Legislature intended to confer rights of #0. 
occupancy which did not previously exist at rents lower than such as could be 
reasonably obtained from new ryots, would be giving # construction to the Act 
which would render it an unjust interference with the vested rights of the 
landholders in the permanently settled districts, would considerably reduce the 
value of their property, and would defeat the expectations which at the time of 
the Permanent Settlement were held out to them that they would enjoy exclu- 
sively the fruits of their own good management and industry.” In one of the 
leading decisions on the subject, the Privy Council observed that “a suit to 
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enhance rent proceeds on the presumption that a zemindar holding under the 
Permanent Settlement has the right from time to time to raise the rents of all 
the rent-paying lands within the zemindaree, according to the pergunnah or 
current rates, unless he is precluded from the exercise of that right by a con- 
tract binding on him, or the lands in question can be brought within one of the 
exemptions recognised by Bengal Regulation VIII of 1793.” The Government 
of 1793 reserved to itself, by section 8, Regulation I of 1793, the power to 
enact such Regulations as may be necessary “ for the protection and welfare of 
dependent talukars, ryots and other cultivators of the soil,” but the reservation 
referred, to use the words of the despatch of the Court ef Directors, to “ such 
Regulations as might be necessary to prevent the ryots from being improperly 
disturbed in their possession or loaded with unwarrantable exactions.” It 
would be altogether incompatible with the letter and spirit of the Regulations 
which were passed simultaneously in the year 1793 to hold that that power 
extended to the determination of rents payable by ryots to their landlords. 

§ 13. Following up the hypothesis which I have combated above, the 
Commission has suggested a provision to the effect that the enhanced rent of an 
occupancy ryot should not be more than one-fourth of the average annual value 
of the gross produce of the land. This dogmatic limitation of the zemindar’s 
share of the produce is not only contradicted by the glaring fact that both in 
Bengal and Behar, when rent is payable in kind, the zemindar’s share of the 
produce is rarely less than 50 per cent., but it is also indefensible on the grounds 
of justice and even of expediency. In those tracts of the country where rent is 
at present considerably more than 25 per cent. of the value of the produce, this 
rule will stop enhancement of rent altogether. The argument that the land- 
lords in those places already enjoy more profits than what they are fairly 
entitled to is at best specious. The profits of landlords are uot necessarily largo 
in districts in which the ratio of rent to produce is high, nor are they neces- 
sarily small where the ratio is low. It appears from the valuations of estates 
as determined by road cess papers that in Beerbhoom and Hooghly, where the 
ratio of rent to produce is considerably more than one-fourth, the revenue is 
more than 45 per cent. of the valuation, while in Dacca and Chittagong, where 
the ratio of rent to produce is less than one-sixteenth, the revenue is less than 
25 per cent. of the valuation of estates. The result of the operation of the 
proposed rule will be that in some cases, as I have already said, it will stop 
enhancement altogether; in others it will raise the rent in various proportions ; 
in others, again, it will lead to a decennial doubling of the rent:, and in all it 
will disturb the relative profits which the landlord and the ryot have been 
hitherto deriving from the land. The rule will not give the courts any help in 
the decision of suits for enhancement of rent. It is easy to see by the light of 
the official information placed before the public during the administration of 
Sir Richard Temple and since, that it will be no great help to the courts to 
know that the maximum limit of rent is 25 per cent. of the produce, when the 
prevailing ratio is perhaps 5 per cent. in one place and 40 per cent. in another. 

§ 14. Mr. Trevor obsérved in the great rent case—* As, then, the terms 
‘fair and equitable’ seem to me to have relation to the customary rate of the 
country, representing a share of the gross produce calculated in money, under 
whatever form of expression it be designated, and as the law directs that in 
case of disputes the rate of rent which aryot with a right of occupancy has 
paa shall be considered fair and equitable until the contrary be shown, it is a 

‘air presumption that the rent now paid represents the customary rent in the 
absence of any proof to the contrary. Under this presumption, then, when 
the value of the produce has increased otherwise than by the agency or the 
expense of the ryot or the zemindar, and simply in consequence of the rise of 
prices, what is the principle on which the rent should be adjusted? As the 
rent now paid, represents the customary rent, it represents, on the view which I 
have adopted, that proportion of the gross produce calculated in money to 
which the zemindar was entitled; and as the increase in the produce has arisen 
from circumstances independent both of the zemindar and the ryot, the 
zemindar is entitled to a rise in his rent proportionate to the increased value of 
his share of the produce.” Taking into consideration all the circumstances af- 
fecting the question, the above rule offers the most equitable solution of the 
difficulty. It gives the landlord and the ryot shares of the produce which local 
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custom has declared to-be their proper shares, and it distributes the increased 
value of the produce between them in the ratio in which it was always distri- 
buted. The members of the Commission agree with Mr. Trevor in thinking 
“ that existing rents should be taken as the basis of operation,” and yet, instead 
of trying to reduce the rule of proportion in enhancement suits into a work- 
able form, the majority have satisfied themselves with suggesting a maximum 
limit to enhanced rent. It appears to me that the practical operation of the 
equitable principles enunciated in the judgment in the great rent case will be 
rendered easy, and the difficulties which at present beset the investigation and 
decision of enhancement suits will be wholly removed if, by a careful 
enquiry, the ratio which rent béars to produce in different districts or other 
local areas be determined and declared once for all, and all suits and proceed- 
ings for the enhancement of rents be decided in future on the basis of such 
ratios. The justice of the rule has been indirectly admitted in the draft Bill, 
but it has been recommended in such a form that it will simply perpetuate the 
difficulties of enquiry, the difference of results in different suits, and the con- 
sequent confusion which have always attended the practi:al working of the 
rule in the form in which it has been laid down in the great rent case. , 

§ 15. If the rule of proportion be taken as the fundamental rule for enhance- Section 29%). 
ment of rent, as it has always been taken to be, there will be no necessity 
for the rule (1) that the enhanced rent shall not be more than double the 
‘previous rent, or for the rule (2) that after the rent of a holding has been once 
enhanced, there shall be no enhancement for a period of 10 years next ensuing, 
-or for the rule (3) that if the increase of the productive powers of the land or 
of the price of produce has taken place otherwise than by the agency or at the 
expense of the landlord or the ryot, the landlord shall be entitled to only one- sestion gsi. 
half of the benefit of such increase. Rules (1) and (2), although unnecessary, 
are comparatively unobjectionable ; but by rule (3), which is as positive in its 
terms as rule (1), the benefit of the increase will be equitably divided in 
districts like Hooghly . and Burdwan, but it will distribute the benefit between 
the landlord and the ryot in Dacca and Chittagong in a ratio which, as against 
the ryot, will be eight to ten times greater than the ratio in which it has been 
hitherto divided. The effect of all the various provisions regarding enhancement 
rent will, therefore, be that, instead of a simple rule of proportion to go by, the 
Maunsif or the Collector will have before him for his guidance a number of rules 
which, without introducing an additional atom of equity or justice in the deter- 
mination of the question, will complicate matters infinitely more than the exist- 
ing rule which they are intended to supersede. 

§ 16. It has been proposed to convert all holdings of ryots which singly section 12. 
comprise 100 bighas or more into tenures. This proposal, although it entails 
some loss on the landholders, would have been harmless enough if the maxi- 
mum margin of profits which a tenure-holder may have for his share had not 
been raised to 30 per cent. of the balance, which remains after deducting from ®°%*i0a 9. 
rents payable to him the expenses of collecting such rents. Regulation V of 
1812, section 8, fixed the share of the tenure-holder’s profits at 10 per cent. of the ; 
gross rents collected by him, and although that law was repealed in 1859, and Report 
by oversight no new provision enacted in its place, the courts have continued °™® 
to hold such share to be fair and equitable. It is admitted that tenure- 
holders and other middlemen “are no very useful members of an agricultural Report, 
community.” Why then raise their share of the profits ? Why do it at a great ”™™ 
sacrifice of the interest of the zemindar ? . 

§ 17. The clause regarding progressive enhancement, providing ‘that a section 
dectee may direct that the rent shall increase yearly by degrees for any number **“” 
of years not exceeding five until the limit of the enhanced rent is reached, is also 
open to objection. On this point I wish only to repeat what I said in my Note 
dated-the 20th April 1880: ‘The idea of progressive enhancement is new and 
altogether foreign to the subject. When waste land is to be cultivated, one 
can understand a ryot wishing to rent it at a progressive jumma in consideration 
of the time which must elapse before the land will yield a full crop ; but why 
should a ryot be entitled to pay even for two or three years anything less than 
what the court holds to be the fair and equitable rate? It would be taking an 
altogether wrong view of the rights of the parties if we think that the burden 
of enhanced rent should be lightly and gradually thrown on the ryot. A con- 
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sumer of food-grain has much better right to claim a progressive instead of a 
sudden rise of the price of grain. In the case of the ryot it must be assumed 
that there has been a steady rise of the value of produce, and that he has refused 
to pay amicably to the landholder the share of the increased value which he is 
entitled to get. Tenderness to the ryot, under such circumstances, will be 
wholly misplaced. I¢ will simply give a premium to litigation, and stop for 
ever all amicable adjustment of rent.” 

§ 18. When rent is payable in kind, the share of the produce which 
the landlord is entitled to receive has been limited to 50 per cent. In many 
places, however, both in Bengal and Behar, the landlord’s share is nine-sixteenths 
of the produce, even when the ryot does not receive from him seed, labour, or 
other assistance. An attempt to reduce existing rates will be not only fraught 
with injustice, but it will be also productive of much confusion by the disturb- 
ance of existing rights. I also object to the ryot in Behar being invested with 
the power of having rent payable in kind commuted to an annual money-rent. 
‘Where rent is paid in kind there is no necessity for enhancement; both the 
parties get their customary share of the benefit whenever there is an increase in 
the value of produce. The proposed change will make litigation inevitable 
where the rights of the parties at present adjust themselves without any extra- 
neous intervention. 

§ 19. The provisions for the distraint of crops are very widely resorted to 
by landholders for the recovery of their rents. They enable them fo realize 
their rents at the proper time, simply by the threat of coercive measures with- 
out putting the legal machinery into action, while they save the ryot the loss 
of time, work and money attendant on suits for arrears of rent. The landlords 
have seldom the motive to abuse the power vested in them, and, asa matter of 
fact, the power ig seldom abused. The heavy penalties provided for cases of 
abuse of the power are effectual deterrents against wanton or oppressive dis- 
traint. Whenever the power is improperly exercised, the law gives the ryot 
ample compensation for any losses sustained by him. The process of distraint 
is a mode of proceeding which has taken root in the minds of landlords, and it 
is regarded by them as the most effectual means for the easy and timely reali- 
zation of their rents from a body of men who are known to be generally im- 
provident, and who would be ultimately injured rather than benefitted by the 
abolition of the process. The reasons given for its abolition are based on in- 
correct and insufficient information, and they, do not justify a change in the 
law, which will be a misfortune alike to zemindar and ryot. 

§ 20. The necessity for investing the district courts with the power of 
appointing a manager for the management of an estate or tenure held by two 
or more coparceners, when even a single ryot, or the owner of an infinitesimal 
share, chooses to apply for such an appointment, has not been made out. The 
decision recently passed by a Full Bench of the High Court, recognizing the 
power of every coparcener to have his share of the rent apportioned by a suit 
in court, will remove all sources of annoyance to the ryots of joint estates and 
tenures, and of disputes among the coparceners themselves. The proposal for 
the appointment of managers by court is therefore uncalled for. A similar 
proposition started at the time of Sir George Campbell was looked upon with 
disfavour by the executive and judicial officers who were consulted about it, 
and it was abandoned after a thorough discussion of its merits and demerits. 
It is certainly not desirable that the medieval passion for superseding the 
independent conduct of every man’s affairs by officious legislation in matters 
relating to land should not be revived. i 

§ 21. There are some minor points on which also I am obliged to differ 
from the majority of my colleagues. (1) The present law allows interest at the 
rate of 12 per cent. on arrears of rent. The draft Bill takes away the land- 
lord’s right to collect rent by monthly kists, and yet it makes the rate of 
interest in some measure discretionary with the courts. (2) It has been no 
doubt held by the courts that a slight increase of area of a holding where the 
boundaries have not changed is no ground for enhancement of rent. The 
draft Bill, however, gives illustrations of the principle which, if followed, 
would in a large number of cases not legitimately coming within it deprive the 
landlord of his right of enhancement on the ground of excess lands. It is also 
evident that where the rent is fixed at so much per bigha, the above principle 
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does not apply, and there is no reason why there should be no enhancement Stion 208. 
even for a slight increase of area. On the other hand, a ryot ean apply for, 
abatement of rent on the allegation that his holding of ten bighas isfound by 
measurement to be one cottah less than that quantity. (3) The change which 

the Bill seeks to introduce in the law relating to the sale of tenures for their 

own default is unnecessary, and I have no doubt that it will be a fruitful 

source of litigation. i 

§ 22. The discussions that were invited on the proposal for making $cction 19... 
rights of occupancy transferable shewed that, while it involved a great injustice 
to the landholders, it was a matter of questionable expediency. The observa- 
tions made on the subject by the learned Chief Justice, in his Note dated the 
8th of January last. are so well founded on facts, and so well argued, that I 
shall content myself with giving extracts from it. After assuming that the 
creation of the right of occupancy could be defended on grounds of equity, he 
pertinently asks—“ If the equity to the landlord consisted in his being perma- 
nently secured a good tenant, what becomes of the equity if you allow the 
tenant to transfer his interest ? It is hardly fair to suggest that zemindars ought 
not to object to the transferability of ryots’ tenures, on the ground that the 
measure would be merely unpleasant or injurious to themselves. It strikes me 
that this is just the ground upon which zemindars, or any other class of men, 
are perfectly justified in objecting to any public measure. I can hardly con- 
ceive a greater source of irritation than for a rival zemindar to buy up a 
number of ryots’ holdings in the middle of his neighbour’s estate, and to use 
his influence and position, so obtained, to create disaffection and disloyalty 
amongst his neighbour's ryots. It seems to me impossible to contend, with 
any show of reason, that it is no injustice to a landlord to deprive him of the 
right which he has by law of selecting his own tenants, and I confess that I can- 
not view such injustice in the light of a sentimental grievance. I think it equally 
true, on the other hand, that to give a poor population like the Bengal ryots the 
means of selling or mortgaging their tenures at pleasure is a very certain means 
of making them improvident and unthrifty. I should have thought that the 
most effectual way of protecting such people, and preventing them from wast- 
ing their substance, would be to secure them a permanent interest in their pro- 
perty by prohibiting the alienation of it in any shape or way.” If rights of 
occupancy be made transferable, the provision for the ejectment of occupancy 
ryots for arrears of rent must be, as it has been in the draft Bill, done away 
with. Should, therefore, Government determine to give a saleable character to 
occupancy holdings, the zemindars have a right to expect that they should be 
adequately compensated for these new infringements of their rights, and that 
at least effective facilities will be given them for recovery and enhancement of 
rent. ; 

§ 23. What are the facilities and benefits which the draft Bill proposes to S2ctions 4e, 
give the landholders in exchange for the new encroachments upon their rights ? 
The provisions touching the registration of transfers of tenures, under-tenures, 
and holdings by succession, gift, sale, and otherwise, are perhaps the only sec- 
tions in the Bill which they can look upon as an improvement on the present 
Jaw, so far as regards a proper recognition of their rights in one particular. 
These provisions are, however, a necessary corollary to the new sections regard- 
ing the transferability of ryoti holdings. The new provisions for the settlement 
of rent by the Collector are of questionable benefit to the zemindar. They 
take away the constitutional rights of parties as to representation by Counsel 
-and as to appeals, and place the determination of most valuable rights in the 
hands of the executive. 

§ 24. Upon the whole, I think that the draft Bill in its present form will 
not be nearly half so acceptable to the general body of landholders as the 
written and unwritten laws which now govern their relations with their ryots. 
For one good measure or two which we propose to offer them, we propose to 
curtail and annihilate their rights in fifty different directions, 


Peary Mouun Mooxerser. 


The 14th June 1880. 
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Remarks by Basoo Mouatni Monwn Roy. 


§ 1. I do not approve of the draft Bill as a whole, and strongly disapprove 
of the many material changes which it proposes to make in the substantive law 
relating to rights in land. I always deprecated such changes. The relation 
of landlord and tenant, with reference to rights in land, is such that you cannot 
confer a valuable right upon one class without causing a corresponding diminu- 
tion in the interest of the other. I was therefore of opinion that we ought not 
to make any substantial alterations in the respective rights of landlords and ten- 
ants as defined by Act X of 1859 and Act VIII (B.C.) of 1869; but that we 
might do a great deal for their common benefit, and diminish litigation by sim- 
plifying the procedure, by simplifying the relations of the two classes, and by re- 
moving the, technical difiiculties and formal obstacles which now exist in the 
way of the exercise of their just and undoubted rights. The majority of the 
official members, who likewise formed the majority of the Rent Commission, 
however, held views somewhat different, and seemed to think that the linedrawn 
by the existing law [Act X of 1859 and Act VILI (B.C.) of 1869] between the 
conflicting rights of landlord and tenant was not sufficiently “scientific ;” and 
that they (the majority of the Rent Commission) might, and should now, re- 
east land-tenures and make a re-distribution of the property in land between the 
two classes. 

§ 2. There was considerable discussion and difference of opinion upon one 
point, viz., whether Act X of 1859 had altered the previously existing law to the 
advantage or disadvantage of the ryot.. Upon this point I entertain a very clear 
and decided opinion, which is likewise supported by high authority. In the 
Minute of Sir Barnes Peacock, dated the 31st March 1864, he says :—" It 
appears to-me that section 6 is objectionable and ought to be repealed, first, be- 
cause it interferes with the just rights of the zemindars, at least in the perma- 
nently-settled districts, by vesting rights of occupancy in the ryots, which had 
no previous existence.” Lord Canning, in his message conveying his assent to 
the Bill (Act X of 1839), said :—* It had long been desirable that the import- 
ant questions connected with the relative rights of landlord and tenant dealt 
with by the Bill should be settled; that the Bill was a real and earnest endeavour 
to improve the position of the ryots of Bengal, and to open to them a prospect 
of freedom and independence which they had not hitherto enjoyed, by clearly 
defining their rights and by placing restrictions on the power of the zemindars 
such as ought long since to have been provided.” on 

§ 3. Such high authorities seem to be fairly’ conclusive upon the point. 
But it also seems to me that we ought not to go behind Act X of 1859. That 
Act has been law now nearly twenty years; the people of Bengal have become 
familiar with its provisions, and made their arrangements and contracts upon the 
footing thereof. The disquiet and the disaffection consequent on the introduc- 
tion of a new law have now subsided. It often takes a considerable time for a 
law to settle itself, and for the people to adapt themselves and to adjust their re- 
lations according to the law. The existing law relating to landlord and tenant 
may fairly be said to have arrived at this stage. We should now be very 
careful not to do anything which may have the effect of embroiling again the 
two classes and bringing on another cycle of disquiet and disturbance. The 
draft Bill, if passed into law without extensive alterations, is, I am afraid, 
extremely likely to produce this result. 

§ 4. One objectionable feature of the draft Bill which requires special 
notice is that, striving at elaboration, its tendency has been to complicate the 
relations between landlord and tenant. Very little has been done in the way 
of simplification. I do not say that nothing has been done in this direction, 
but a great deal more might be done. As the draft Bill stands at present, 
the simplifications effected will bear no comparison to the complications 
introduced. In this respect our draft Bill has very poor claims to be consi- 
dered an improvement upon Act X of 1859. One section of the old law has 
been swelled into ten, and illustrations and explanations added in the some- 
what typical form of our modern efforts at legislation. We know by expe- 
rience that illustrations and explanations too often fail in their object, and 
instead of elucidating raise new and unforeseen difficulties and doubts as to the 
meaning of the text. If our Bill be so fortunate as to be introduced into 
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Council, I hope care will be taken to reduce it to shape, and to make it simple 
and practicable by cutting out half the sections and sub-sections and ali the 
illustrations and explanations. Some of the most questionable “improvements” 
are in these sub-sections, illustrations, and explanations (vide explanation I of 
section 18, and clause (4) of section 77). 

§ 6. Itis not my intention to criticise all the changes which our draft 
Bill proposes to make in the present law, but I shall briefly refer to some of 
the most objectionable ones, such as I consider to have a highly mischievous 
tendency, or to be clear infringements of existing rights. 

(a) Chapter ITI, Section 18.—Provisions for sub-letting by an occupancy 

ot and for converting an occupancy ryot into a tenure-holder. These provi- 
sions are clear infringements of the rights of landlords, and to some extent 
also of the rights of occupancy ryots as against their sub-ryots, and are 
calculated to give rise to much litigation. 

(b) Chapter IV, Sections 26 to 31.—Investing three-year ryots with oceu- 
pancy rights in a modified form. This is a flagrant change and requires no 
comment, 

(c) Chapter VI, Sections 37, 38, 39, and 40.—I do not object to sec- 
tion 36, which enables a ryot to build a dwelling-house upon the land of his 
holding. But sections 37, 38, 39, and 40 have a dangerous tendency, and will 
be productive of bitter and. harassing litigation. I suppose if a ryot applies 
‘land to any purpose inconsistent with that for which it was let to him, he is a 
wrong-doer. There is no reason in justice why so much tenderness should be 
shewn to him, and so many artificial difficulties thrown in the way of the 
landlord seeking to remedy the wrong. Section 40 appears to have been 
framed with reference to some old rulings ‘of our Court, and is vicious in 
principle. It has been held in later cases that mere delay in suing does not 
constitute acquiescence and deprive a plaintiff of his right to reliei—(vide 
Indian p7 Reports I, Allahabad, page 32, and X, Bengal Law Reports, 

age 324). ; 

pas (d) Chapter VF, Sections 41 and 42.—This is a very dangerous “ improve- 
ment” and one of a very wide range and comprehensive character. I do not 
object to extending the principle of occupancy right to homestead lands in 
villages used for dwelling purposes by artizans, shop-keepers, and other non- 
agricultural people. But I object to the maximum rent being fixed at five per- 
cent, of the market value, which I consider to be too low. Nine per cent. 
would, in my opinion, be fair. As to extending the principle of occupancy 
right to village lands not used for dwelling purposes and to lands situated in 
towns (whether used for building or any other purpose), it seems to be entirely 
out of the question, unless wholesale confiscation of private property is 
intended. 

(e) Chapter X, Sections 65 to 67.—The provisions for the appointment of 
& manager are unnecesary, and will answer no useful purpose. Persons out of 
possession having claims to a share in property will largely resort to these 
provisions for the purpose of obtaining a recognition in some shape of their 
claims or of harassing their adversaries. In this respect I think the existing- 
law is quite sufficient for all practical purposes, and does not require any 
alteration. ý 

(f) Chapter XI, Section 37, Clause (b).—Ryots entitled to cut trees. In 
the case of Ruttunjee Eduljee Shat (X, W.R., page 13, P. C.}, the Judicial 
- Committee of the Privy Council say—“ The trees upon the land were part of 
the land, and the right to cut down and sell those trees were incident to the 
proprietorship of the land. The appellant (who was lessee under Government) . 
must ground his title to those trees and the right to cut them down either upon 
this that it is a necessary incident of the lease, or, secondly, under some posi- 
tive law, or, thirdly, under some custom to be incorporated in the lease, or 
fourthly, under the express terms of the lease.” ` i 

{g) Chapter XVIII, Sections 206 and 207.—I as a member of the profes- - 
sion ought to be grateful for this “improvement,” which certainly promises a . 
- splondid crop of litigation. -But it will place a serious obstacle in the way of 
obtaining exeoution of rent-decrees in cases of saleable tenures. It was remarked 
by Sir Barnes Peacock in one of his judgments that “ in this couatry a plaintiff's 
troubles begin as soon as he obtains a decree. Indeed, our laws have provided 
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many ingenious devices for obstructing and delaying execution. But delay in 
the execution of a rent-decree is far more injurious and involves greater risk of 
joss than in the case of other decrees. The accumulation in other decrees is 
simply of interest, but in the case of a rent-decree it is of interest and sub- 
sequent rents. 

It is also worthy of consideration that the subordinate tenants have obtained 
their tenures with full knowledge of their risk and presumably paid value upon 
this footing. They cannot justly ask that the law should be changed for their 
benefit and to the prejudice of the superior landlord, or, in other words, that 
they should be secured against all risk, while additional obstructions and risk 
of loss should be thrown upon the superior landlord. The subordinate tenants 
have the right to salve the parent tenure and thereby protect their own interests 
by paying in the amount of the decree. I also think that in some cases, where 
incumbrances and intermediate tenures have multiplied to an abnormal extent, 
their extinction is urgently required, and that in such cases a sale of the 
superior tenure for arrears of rent proves the salvation of the property. It is 
stated in the Report (paragraph 15) “that in Backergunge there are as many 
as thirteen persons having successive interests in the land inferior to that of 
the proprietor or zemindar.” Above all, the complications and consequent 
litigation which this change will produce will far outweigh any little good 
which it may do to certain intermediate tenants. 

§ 6. Inconclusion, I wish to say a few words with reference to one import- 

-ant point noticed in paragraph 7 of the Report. It seems to me that the 
suggestion that “all contracts of tenancy should be required by law to be in 
writing” has been discarded by the majority of the Commission without any 
good reason. The facts cited and arguments used in the Report go only to 
shew that no retrospective effect should be given to sucha law. I have 
searched in vain for a single fact or argument against its adoption in respect. 
of new tenancies. 

It is admitted that “ this suggestion has been repeatedly made and, on more 
than one occasion, supported by high authority. The advisability of having 
such contracts in writing impressed itself at an early period upon the minds of 
‘the people of England. The first section of the Statute of Frauds enacted that 
all leases made by parol, and not putin writing, should have the force and effect 
of leases-at-will only. The experience of the registration offices indicates that 
writing is commonly used in the creation of new tenancies.” 

But it is said that “the majority of the tenancies in Bengal and Behar 
depend upon custom rather than contract.” This is a doubtful proposition 
of fact and somewhat vaguely put. But the inference drawn therefrom against 
the adoption of written contracts in respect of new tenancies is clearly erro- 
neous. The law with reference to customs is, as laid down by the Privy Council 
in the case of Nil Kristo Deb Barmana {12 W. R., page 21, P. C.), *“ where a 
custom is proved to exist, it supersedes the general law, which, however, still 
regulates all beyond the custom.” Especial provision has been made in our 
draft Bill for saving customs and customary rights (vide paragraph 12 of the 
Report). It is stated therein— We believe that there are many local customs 
in this as well as in every other country well understood by the ple, recog- 
nized by the landlords, and susceptible of proof in the Courts of Justice; and 
we think it very desirable to make it clearly understood that the Bill is not 
intended to interfere with any of these, unless they have been expressly rescinded 
by, or are clearly inconsistent with, its provisions.” i 

The area of the operation of local customs must be extremely small, and 
` itis difficult to see how such customs can apply to new tenancies. But the 
enactment of a law compelling written contracts in cases of new tenancies 
created will not and cannot interfere with local customs where such are proved 
to exist. 

The advantages of enacting a law similar to the first section of the Statute 
of Frauds are manifest. It will simplify the relations of landlord and tenant, 
render such relations more certain and less open to doubt and controversy, and 
greatly diminish litigation. It will scarcely be making any change in the 
present law. It has been held in numerous cases in our Courts that, where an 
ejected tenant sued to recover possession against his landlord, “it was for him 
to prove that he was entitled to obtain possession either by virtue of a lease 
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granted to him by the zemindar, or bya virtue of a right of occupancy acquired 
under section 6, Act X.” The above quotation is from the judgment of Justice 
Dwarka Nath Mitter in the case of Ram Mohun Das (14 W. R., page 41). 

§ 7. Let the right of occupancy remain; let all existing tenancies and 
local customs be saved ; but let not new kinds of tenancy be created by statute ; 
and let it be declared that henceforth all contracts of tenancy “not putin ` 
writing shall have the force and effect of leases-at-will only”. This is simple 
and seems to be what will meet the present requirements of the country. 


Mounis Moutn Rox. 
The 16th June 1880. i 


Remarks by Mz. MACKENZIE. 


§ 1. I mave signed the Report and accepted the Bill asa whole, though 
there are some few points in both of ‘which I do not altogether approve. 

§ 2. Much credit is due to Mr. Field for the manner in which, under con- 
siderable difficulties, owing to the absence latterly from Calcutta of several‘ 
members of the Commission, he has succeeded in fairly embodying in the Report 
the views of most of us, and in expressing in his draft sections the general con- 
clusions arrived at while we were together. The only member who has thought 
fit to cavil at the style of the work is apparently Baboo Mohini Mohun Roy, 
who, to our great loss, only found leisure to attend less than half of the forty- 
four meetings of the Commission, was seldom able, when he did come, to remain 
till the close of any mecting, was absent when many of the more important 
matters were discussed, and gave less aid in shaping the measure which he now 
criticises than any other member. Personally I regret this, because what few 
suggestions this gentleman favoured us with were practical and marked by 
much acuteness, and, if he had been actively suggestive instead of unduly 
reticent, we might have derived much benefit from his assistance. 

§ 3. There can be no doubt that in its main features the Bill expresses the 
common conclusions of all the members, with the remarked exception of the two 
genilemen who represented specially the zemindary interest—Baboo Peary 
Mohun Mookerjea and Baboo Mohini Mohun Roy. I am afraid that the only 
measure likely to command their unqualified approval would be a Bill giving 
unlimited facilities of collection and enhancement of rent to the zemindars, and 
curtailing, as far as ‘possible, the few legally recognised privileges of under- 
tenants and ryots. Baboo Peary Mohun Mookerjes especially has been con- 
` sistently opposed to making any concessions to either tenure-holders or cul- 

tivators, and has even repudiated the more liberal views of the British Indian 
Association, as officially expressed, on such matters as the maximum rate of 
occupancy rents, and the transferability of the occupancy tenure. Both these 
gentlemen in their minutes of dissent protest vigorously against “ going behind 
Act X of 1859” when any benefit to tenants is likely to arise therefrom, but 
they both seem quite ready to set Act X aside when any consequent gain would 
accrue to the class which they represent. I place in contrast, as some evidence 
of this, the following passages :— 

Extract from remarks on the Bill by Baboo Mohini Extract from proceedings of the Highteanth 

Mohun Roy. Meeting of the Commission, 

“I do not approve of the draft Billas a| “Baboo Mohini Mohun Roy proposed to 
whole, and strongly disapprove of the many | alter the presumption that when a ryot’s rent 
material changes which it proposes to make in | has not been changed for 20 years, the land 
the substantive law relating to rights in land, | has been held at that rent from the time of 

. I always deprecated such changes......I was | the Permanent Settlement. s 
therefore of opinion that we ought not to make 


any substantial aiterations. in the respective Ayes. Noa. 

rights of landlords and’ tenants as defined by į Baboo Mohin® Mohun 

Act X of 1859 and Act VIII (B.C.) of} Roy. - All the other six mem- 
1869...... It seems to me we ought not to go | Baboo Peary Mohunj gers of the Commis- 


behind Act X.” Mookerjea. sion, 


§ 4. Now, though I think it right to notice the spirit in which these dis- 
sentient members approached the subject, I do not for a moment maintain that 
this fact invalidates their criticisms or disparages their arguments. They sup- 
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port, as they have every right todo, one side of very vexed question. It is 
natural enough that they should as landholders themselves enunciate the highest 
theories of the character and extent of zemindary rights in Bengal. ° They 
make of course, and quite legitimately, the very most of the terms “ proprietora 
of the soil” and “ landowners” used in the legislation of 1793. They hold on 
tenaciously, and rightly, to the sheet-anchor of their school—Sir Barnes 
Peacock ;—and they are, fortunately for them, able also to refer to the present ` 
Chief Justice as having (though so far on the unargued case) accepted the 
views of the zemindary propaganda. There is evidently much to be said, there- 
fore, for their view of the facts, and it is not at all likely to be left unsaid. 
The landed and wealthy classes of Bengal have powerful organs in the Press, 
and powerful friends both here and at home. There are many of them very 
amiable persons, of great intelligence and great benevolence. Officials are glad 
to do them favours, and find it pleasant to be on friendly relations with them. ` 
Every prejudice arising out of Western notions of property and the relations of 
landlord and tenant in Great Britain is entirely on their side. It is only 
at the cost of much dry study of old records, old laws, and old books, and 
‘from a close and critical examination of certain apparently anomalous survivals 
in the rural economy of the province, that one comes to learn that there is, even 
in permanently-settled Bengal, quite another side to the land question which is 
not represented in the zemindar’s statement of the case, which has been affected 
less than is supposed by modern legislation, which concerns the interests of 
vast masses of unfriended peasants, and which the occprrences of recent years 
make it necessary, once for all, to bring prominently under the consideration 
of Government and the Legislature. 

_ § 5. I cannot here enter into a detailed statement of the grounds upon 
which I, for one, have been led to hold that there is, both in law and fact, a 
living tenant-right in Bengal—a -right, that is to say, belonging to the 
cultivator, limiting and restricting the proprietary rights of the zemindar, 
and which, though seriously damaged by ill-advised legislation, has not yet 
been altogether destroyed. Some of these grounds will be found on record in 
the proceedings of the Commission, and especially in Mr. O’Kinealy’s historical 
note. The Commission has by a majority practically endorsed that general 
view, though it has not seen its way to placing the matter on the simple basis 
suggested by me. I wish here, therefore, very briefly to repeat what my con- 
tention is, and to show that it is not after all more than the zemindars them- 
selves would be wise to grant. : 

§ 6. I may remark at the outset that I have myself no special reverence — 
for Act X of 1859. I have read all the correspondence leading up to it, and all 
the discussions attending its enactment, and I suppose that there never was a 
measure of equal moment so inadequately considered and debated. The fact is 
that it was devised mainly to meet acknowledged evils arising out of the sum- 
mary procedure then in force forthe recovery of rents, and attaching to the 
system of distraint; and what provisions of substantive law were incorporated in 
it were brought in almost ‘haphazard, without any reference to the mass of 
information bearing upon them, which lay in the record-rooms of Government, 
and the numerous discussions and proposals of former years, which had been 
allowed to slide into oblivion. I have the original file before me as I write, and 

_ it is marvellous to see how little was known of byegone discussions as to ryots’ 
rights, byegone orders of the Court of Directors to protect these, and byegone 
representations of Collectors as to the “ unauthorized encroachments” of the 
zemindars. I attach to this almost the only paper I can find among the reports 
on the Bill that shows any real acquaintance with the constitutional history of 
rural Bengal—a minute by Mr. A. Sconce, though even Mr’ Sconce was not 
fully aware of the actual strength of the resident ryot’s position. I also attach 
a minute by the Lieutenagt-Governor, Mr. F. M. Halliday, recorded by way of 
instruction to Mr. Currie, the Member in charge of the Bill. It is curious 
‘to note how very near the occupancy ryots came to getting permanency of 
rent-rates in 1859, and how little apparently it was intended to stimulate a 
general enhancement of such ryot’s rents. It is equally curious to learn from 
the papers that the Select Committee on Act X were mainly influenced in 
adopting the twelve years’ rule of occupancy by an erroneous construction of 
a revenue circular of the North-West Board, which had no application what- 
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ever to Bengal. It was due, indeed, mainly to this misconception that the Act, 
as passed, failed to declare what the Bill, as introduced, laid down as acknow- 
ledged law—that every permed GH had a right of occupancy, and that three 
years’ cultivation of land conf tights of cecupancy on resident ryots even 
in lands, not previously in their occupation, and for which they had no written 
lease. 

§ 7. Such being the inner history of the making of Act X, it is to my 
mind absurd to refer to it as a sort of legal revelation, which it is heresy to sup- 
plement and sacrilege to alter. If it can be shewn that the Act has failed to 
settle satisfactorily the questions with which it deals, let it, I say, be amended 
like any other piece of imperfect legislation. That it is imperfect is proved by 
the vast number of conflicting decisions massed around it by the courts. It is 
quite a misrepresentation to say that it has anywhere ‘settled’ the respective 
rights of landlords and tenants. It has not certainly satisfied the zemindars. 
They have been calling loudly for its amendment in their own interests, and it 
is only when they are afraid of losing possessions which, under its provisions, 
they have managed to occupy legally for the first time, that they appeal to it 
as a final settlement of their relations with their tenants. They have told us 

- repeatedly that they can neither collect their rents nor enhance their rents 
under the Act as it stands; and they are willing enough to see the Act set 
aside so long as the Government confines its attention to these particular points. 
By all means then let us amend the law on these points ; but as we are thus dis- 
turbing necessarily the existing relations of landlord and tenant in the interests 
of the landlords, we ought surely at the same time to see if nothing else is 
needed. to maintain or restore the equitable balance between the parties. The 

- Commission was, I contend, bound to enquire if the legislation of 1859 has not 
in some way injured the ryots as well as restricted landlords’ rights. 

§ 8. For my part I have no doubt. whatever that it was from the earliest 
times an axiom in Indian land Jaw that every settled cultivator was entitled 
to be maintained in the quiet occupation of the land he tilled, so long as he paid- 
the established quota of land-tax to the State, or (in Bengal) to the zemindar 
as under contract representing the State; and that this was a right inherent in 
the cultivator, and did not in any way-emanate from the zemindar as sudder 
maleuzar. Ejectment for any other cause than non-payment of the established 
quota of land tax I consider repugnant both to the sentiment of the people and 
te the whole spirit and tenor of their laws and customs. I maintain that in 
Bengal every resident ryot had a right of occupancy in his jote; and that every 
cultivator who‘settled down permanently to cultivate as a member of the 
village community became ipso facto a resident ryot. I hold that recognition 

` as a resident ryot rendered such a settler liable to pay his share of the revenue 

assessed on his village according to established local rates, and not at any 

higher rates. I believe that it was not the intention of the Legislature in 1793 

to alter this, or to confer on the zemindars a power of enhancing either indivi- 
dual ryot’s rates or general local rates at pleasure, and I consider it almost 
certain that ordinary landlords had originally under our legislation no legal 
power of raising the customary prevailing rates at all. Per contra, I admit 
that, as a fact, ordinary landlord's ‘profiting by special rales made in favour of 
auction-purchasers and devised to protect the Government revenue have per- 
sistently and with the sanction of the Courts (though until lately not with that 
of the Legislature) enhanced rents arbitrarily, and that this right cannot now 
equitably be denied-them. But, on the other hand, I hold that the ryot’s posi- 
tion cannot equitably be altogether destroyed. He is entitled in virtue of his 
ancient rights, and of the reiterated orders of the Home Government to secure 
‘ him those rights, to be protected against arbitrary ejectment; he is entitled to 
demand that his rent-rates shall be those prevailing in, or legally established 
for, his neighbourhood ; and he is entitled so far to benefit by the intentions of 
the Government in 1793 as to derive from his holding not merely maintenance, 
but a reasonable profit. If Act X fails in any degree to secure these rights, then 

I say the ryot on his side can fairly claim to have it amended to that end. 

§ 9. Now all that a reasonable zemindar wants is to get his rents in easily, 
and to be able to share in the profits accruing from the rising prices of country 
produce. It is entirely to his advantage to have a settled tenantry, comfortable 
ła circumstances, and able to stand the pressure of occasional bad seasons. If 

s : Za 
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he has proper facilities for realizing his rents, he can have no proper motive for 
claiming a right of ejecting the ryots at his pleasure. He will willingly recog- 
nize the right of every well-to-do ryot to occupy. How, then, are we to secure 
well-to-do ryots? The only way is by restricting the legal demand of what 
has now become ‘rent’. If it be once admitted that the ryot has a beneficial 
interest in his tenure, the corner-stone of agricultural prosperity may be con- 
sidered laid. At present the zemindars complain that they cannot enhance in 
spite of all the advantages given them by Act X, which is the first law recog- 
nizing definitely their right to enhance with reference to the value of produce. 
I would not myself remove any one of the practical difficulties now in their 
way, unless they consent, once for all, to recognize the ryots’ beneficial interest. 
If they want to see their own present position improved, they must, I submit, 
consent to all reasonable measures which will secure the general improvement 
of the country. I would take from them no income which they now enjoy, 
but I would not give them the ready means of making more, unless. they are 
prepared to assist in recognizing and restoring the rights of the cultivators. 
Both zemindar and cultivator are proprietors in a sense, and each must respect 
the estate of the other. , 

§ 10. To my mind the only true insurance against famine is the mainte- - 
nance, and, if need be, the creation of a substantial peasantry, such as the theory 
(though unfortunately not the practice) of Indian land law has always 
favoured. To secure this, then, Í would have the State take into its own 
hands the settlement of rent-rates. I would not, I again repeat, take away 
from the zemindars any profits which they now enjoy, save in the few cases 
where these are obviously inordinate, as they certainly are where the landlord, 
while leaving all risks to the cultivators, seizes more than half the gross produce. 
But I would make it the business of the revenue authorities to regulate, as of 
old, the distribution of profits for the future; and I would protect the settled 
cultivators against every thing like arbitrary interference from above. 

§ 11. In this view I suggested to the Commission the recognition of the 
right to occupy at the rates established by the revenue authorities, as the 
privilege of every ryot who had for three consecutive years cultivated land in 
a village. I took three years as a fair test of intention to become what, under 
the changed circumstances of the country and the arbitrary boundaries of 
survey villages, might reasonably be treated as the equivalent of the old resident’ 
ryot. Mr. O’Kinealy, Baboo Brojendro Kumar Seal, and, in the main, Mr. 
Harrison agreed with me. Unfortunately their views of the necessity of 
upholding Act X” prevented Mr. Dampier and Mr. Field ‘from also con- 
curring, though I believe, apart from that, Mr. Dampier was inclined to favour 
the proposal. If this suggestion had been accepted, the complicated proposals 
for compensation for ejected ryots of three years’ standing put forward by 
Mr. Harrison and embodied in Chapter IV of the Bill would be unnecessary. 

§ 12. Holding these views, I am of course not satisfied with the provisions 
of clause (e) of section 20 of. the Bill, which authorises the landlord and ryot ~ 
to contract for the ejectment of the latter for breach of any stipulation made 
between them, nor with clause (4) of explanation 4 of section 19, which 
empowers the landlord to exact from an in-coming tenant a contract that rights 
of occupancy shall not accrue. I maintain that itis for the publie good that 
rights of occupancy, as above explained, should be the universal rule and not 
the exception ; and I would not allow a rule based on publio policy to be upset 
by private contract, in making which one of the parties (the ryot) would always 
be at an unfair disadvantage, and compelled to subscribe to conditions which, 
if a free agent, he would undoubtedly repudiate. I find also that Courts of 
Equity at home now-a-days decline to enforce stipulations of ejectment in 
cases ‘where an award of damages would equitably meet the case. 

§ 13. Another point in the Bill to which I take exception is the concluding 
clause of section 45. If the State through its revenue officers is now to assess 
the rents payable to zemindars without interference from the civil courts, 
` which are ex hypothesi tribunals unfit to deal with such economic cases, then 
it certainly should be at liberty to assess its own revenue, as from the earliest 
times and until the courts put an unforeseen construction on Act X, it always 
used todo. The State is more interested in imposing light assessments than 
any zemindar. It has, I admit, not always seen this in the past. But a great 
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change is passing- over the official mind in this respect; and at any rate the 
proper corrective authority in such cases is fot the civil court, but the 
Secretary of State. Let us have, if necessary, a. strict and well considered 
settlement law for the guidance of revenus officers, and then we may put 
the civil courts entirely on one side, instead of merely working round them as 
we are driven to do in Act VIII (B.0.) of 1879. ; 

` § 14. Iam disposed generally to concur in Mr. Dampier’s remarks on 
Chapter XV. If the revaue authorities lay down recognised rates for the 
different classes of soil in a neighbourhood from time to time, and the landlord. 
and the courts are made to acaept these in cases of dispute, nearly all that is 
required will be done. The old pergunnah rates will practically. have become | 
re-established. . Those rates will soon become general and accepted. 

§ 15. The question of sub-letting is one of great difficulty, and I am by no 
means certain that the solution offered in the Bill, taken with the arbitrary 
distinction (based upon area), drawn between tenures and holdings, is likely to 
find acceptance or work smoothly. But it is a plan worth considering. I have 
already, in notes recorded on the proceedings, said all that I need say on the 
subject. I will only remark here that I still think the imposition of a legal 
maximum. of rent for non-occupancy ryots would in the end have worked into 
the rural economy of the country, and served as a quiet, but effectual, check 
upon excessive sub-letting. I know well all the objections that can be urged 
against this notion of a legal maximum fixed with reference to gross produce ; 
but there is the fact that from the days of Menu the people of India are familiar 
with the idea,-and reconciled to any inequalities involved in its application. 
There must always be inequalities of taxation, and we must remember that 
we are really dealing with what was originally not rent, but a land tax. 

` § 16. Ineed scarcely say that, in common with the majority of the 
members of the Commission, I protest against Baboo Peary Mohun. Moockerjea’s 
theory of enhancement, which practically amounts to this that when in any 
district an oppressive and litigious zemindar, by suing his ryots for monthly 
kists, and by other means of harassment,has succeeded in destroying their 
rights, and coercing them into paying exorbitant rents, now those rents should 
be taken as a fresh starting point for future enhancoment, even though far in. 
excess of any reasonable maximum. Let every such. zemindar keep by all 
means his present profits as the law has given them, and salve his conscience as 
best he may; but let him not expect assistance from either Government or the 
Legislature in completing the ruin of his unhappy tenantry. 

§ 17. Tequally, of course, repudiate his idea that, if occupancy tenures are 
made transferable, zemindars should be “compensated for this new infringe- 
ment of their rights.” If such preposterous claims lead to a more general and 
searching enquiry as to what zemindary rights in Bengal really are, they may 
perhaps effect some good, though not perhaps altogether in the way contem- 
plated by Baboo Peary Mohun Mookerjea. i 

§ 18. The other points in his remaks, and in that of Baboo Mohini Moh 
Roy, seem to be sufficiently met by the report of the Commission. š 

DARJEELING; A. MACKENZIE. 


The 23rd May 1880. 


` APPENDIX A. 


Minute by Mr. A. Sconce on the Bill to “amend the Law relating to Recovery of Rent in the. 
‘Presidency of Fort William in Bengal”,—dated the 19th May 1858. 

T raxx it that the subject proposed for discussion and enactment in the 3rd and immediate- 
ly succeeding sections. of this Bill is the most important that ever was, or I may say that ean 
be, submitted for the consideration of the Legislature. These sections present to us the first 
substantial attempt to redeem the pledge undertaken by the Government in clause 1, section 
8, Regulation XVIII, 1793, to “ protect those classes of the people who from their situation are 
most helpless and to enact laws necessary for the protection and welfare of ryots and other 
quitivators of the soil”. 

The legislation proposed in this matter naturally divides itself into two general heads: 
first, the legal character or title of the occupancy of the ryot; and second, the rent at which 
he is liable to be assessed. 

In the 3rd and 4th sections of the Bill the nature of a ryot’s occupancy is described by 
different designations. We have mentioned hereditary ryots, resident ryots, and all other ryote- 
I am not unconscious that the character of the occupancy of a ryot is in one sense. very 
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materially determined by the rent or rate of rent ‘which he is bound to pay; but we are all 
familiar with the broad distinction of permanent and temporary rights of occupancy ; and it 
seems to me most essential te consider clearly what our language means, and to define with 
legal exactitude the peculiar forms of the tenures for which we legislate. 

- In section 4 it is said every resident ryot has a right of occupancy in the land held or 
cultivated by him. In section 3 the words hereditary ryots are used. Is there any distinction 
between the word resident and the word hereditary ; and if there be a distinction, to what docs 
it amount? The right assnmed to be vested in a resident ryot is of the highest value, for, 
paying the rent due from him, his oceupancy cannot be disturbed. I suppose that the word resi- 
dent imports anent residenee, or, in other words, hereditary occupancy, and is the English 
equivalent of Khood Kusht or Kudeemee ryot as indicated in section 32, Regulation XI of 
1s22. The right, however named, seems to be mainly founded on prescription: and perha 
the terms ‘prescriptive occupancy’ best define the existent right, and afford the best guide for 
testing a disputed tenure by the standard which the law recognizes, The first suggestion, ` 
therefore which E have to make is that the terms used in sections 3 and 4 should correspond 
and that, instead of the words “hereditary” or “resident”, should be mbstituted “ having a 
prescriptive right of oecupaney™. 

I do not say, however, that in using an uniform definition the difficulties: which daily 
arise for adjustment and adjudication are effectually solved. It may not be doubtful that a 
Khood Kusht ryot has a tight of prescriptive occupancy, but prescription grows and ia con- 
stituted by the effluxion of time, and thus an occupancy which being immature and new does 
not amount to a permanent right, by long recognition became eventually prescriptive. Righta 
like customs may be imperceptible in their origin and progress, which nevertheless in time we do 
not hesitate to characterize and to perpetuate. The last sentence im section 5 of this Bil? appears 
intended to create a right of prescriptive occupancy in favour of a resident ryot with respect 
to land recently sequtred by him. Possession and payment of rent for éiree years, sup- 
posing the tenant’s right not to be otherwise limited by a written engagement, here create a 
right of occupancy. This provision, it wil be seen, is confined to land newly acquired by 
resident ryote. Land not before held on a prescriptive tenure becomes after three years in- 
eluded within the older land of the ryot, and subject, I suppose, to the same conditions of 
occupancy: and so, it seems to me, as mere occupation for a limited period restricta the pro- 
prietor’s right of ouster, a similar provision should be made in favour of other ryots by reason of 
prolonged occupancy. . 

I believe that the experience of all of us shows that it is in vain to look for precisely mark- 
ed distinctions between the old and recent cecupancies of ryote. The term Kudeemee is 
merely old. Khood Kusht appears to signify the occupancy of land which is peculiarly a ryot’s 
own, and for which others can bring no claim on an equal focting. But distinctions of s 
broad and general kind are sufficiently noticeable. On the one hand, a Khood Kusht ryot is 
known by a continued occupancy; by an occupancy continued at his own will, if also by the 
silent sufferance of the zemindar; and on the other, a temporary occupancy is moat usually 
marked by circumstances which are ineompatible with a permanent right, such as by recent 
and accidental acquisition, by variable occupation, or by a lease for a limited period. T should 
prefer therefore to take twelve years’ occupancy recognized by the zemindar (mainly by the 
receipt of rent, but possibly also by other cirenmstances) to constitute a right of prescriptive 
occupancy, except that an occupancy renewable at the discretion of the zemindar may be. 
inferred from the express terms of written engagement or from the greneral terms of a deed 
taken in connection with the eireumstances under whick the tenure originated or was eon- 
tinned. Wherethere is no written engagement, twelve years’ occupancy alone will be sufficient 
to guarantee a permanent right; but if there be a deed without an express eondition to quit, 
the mere termination of the lease will not.import a limited occupancy unless that be infarrible 
from the circumstances of the case. ; . 

Section 3 of the Bill determines the principle by which ryote’ lands are to be assessed. 
There are two scales: hereditary ryote being assessable at fixed rates, and other ryots being 
assessable at the ordinarily prevailing rates. No doubt it is not intended that a ryot holding 
land under prescriptive occupancy, who shall not have been previously liable to pay rent at an 
uniform rate, shall be entitled to a pottab limiting a demand which was before open to enhance- 
ment. I would say, however, that in practice our investigations for the determination of the 
amount of rent for which a ryot is liable are rarely aided by the ascertainment of uniformity 
whether as regards the fixed rates of Khood Kusht ryots or the ordinary rates of other ryots. 
There is nothing so unsatisfactory as a professed enquiry inte rates. In fact, among ryote and 
tensnta.of all classes, there. is little or no uniformity ; and though, in the necessary nature of 
things, rents paid approximate in rate, it is net because a rate is followed as a standard, but 
because by comparing the specific assessments of individuals one with another, an average, as & 
matter of account, may be struck. Upon this understandipg provision, it seems to me, 
be made for the regulation of the assessment of land held upon a right of prescriptive occu- 
pancy. The amount of rent in each ease chargeable should be determined rather by the 
uniformity of previous payments than by enforcing conformity with the rent chargeable on 
neighbouring lands. Hach man’s liability should be regulated with reference to his own rightdé, 
not with reference to rights which it is not his business to maintain. 

. I would hold to the principle deducible from the rule inculcated in 1793. In Regulation VILI 
of that year, zemindars were told how they were to deal with their Khood Kusht ryote. The spirit 
of the permanent adjustment of the public revenue pervaded the legal relations of zemindare and 
tenants, The Permanent Settlement was not one-sided ; permanent for the landlord and not 
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permanent for the tenant. On thecontrary, the de facto positions of the tenants were accepted as 
representatives of the available asseta of estates upon which, except for special cause, zemindars 
could not legally encroach. In support of the statement, it ie scarcely necessary that I 
should refer to sections 61 and 60, Regulation VIII of 1793. But the thorough recognition 
of the then purpose of the Legislature is of immense importance, and the quotation of a 
familiar law may be pardoned. As to dependent talookdars, it seems clear that the s¢s/ue-guo 
tied the hands of azemindar. The rent payable to him before the completion of the settlement, 
that and no more should he continue to receive, and it was expressly stipulated that even 
though the revenue due by himself should have been increased, it was not legally competent 
to him, except upon proof of cerfain contingencies, to demand an increase from talookdars. So 
as to Khood Kusht ryots. The rule which respect to them was that, except in proof of fraud, 
no increase should be demanded contrary to previous.engagements, unless it was shewn that the 
renta paid within the three years preceding the selilememts had been reduced below the ordinary 
urgupnab rate. Here what iz remarkable is that enhancement depended upon the reduction 
fave been made within the éast three years. If the rent of the ryot had been levied at an 
` uniform amount for more than three years, the assessment could not be revised. This law 
aeems to me to furnish our best authority for defining the fixity of rents. The rule has been 
in furce from 1793 downwards, supposing a Khood Kusht ryot to have paid his rent for six 
years, the plea that the rate chargeable on him was too low could not be heard. In 1798 he 
was secured by this law, and the law cannot be less a protector to the ryot now. In 1793 the 
rule was that the assessment of land held under a prescriptive right of occupancy might be 
revised on proof that within three years the rent had been reduced below current rates; and the 
principle to which practical effect was thus given appears to be necessarily based on the ad- 
mission that the payment of an uniform rent for more than three years established in prescrip- 
tive right to the continuance of that payment in future years. And, further, I conceive 
that the constitutional theory of the Permanent Settlement did effectually embody per- 
manence of assessment to the tenant. as well as to the zemindar. This truth is too precious 
ta be let sleep. It applies to other tenants as well as to prescriptive occupancy to land, but it 
applies also to these. . The existence of the tenancy of land distinct from that of a tenant-at- 
will, or of temporary lease-holder, entered into the definitive basis of the settlement. The rent 
assets derivable from these permanent tenancies were the fixed assets of the settlement by 
which the sudder jumma of each State was regulated; and, except upon special cause shewn, 
it was incompetent to zemindars to enhance the rent then leviable. The contract on the part 
of the State enforced a contract on the part of the zemindar. One portion of the rent of an 
estate was assumed to be a fixed (though unknown) sum, and the limitation of the demand of 
the State earried with it the stipulation that the rent payable by this particular elass of tenants 
should be adhered to by the zemindar. - 

The tenancy of an estate at the time of the permanent settlement was, as it is now, 
divisible into three broad classes. First may be enumerated the class described as dependent 

` talooks. The tenures included in this general classification are very variously designated 
secording to the local nomenclature prevalent in each district, but the nature of the tenure in 
all cases imports a hereditary oceupancy at a definite rent. Second is the more subordinate class 
that may or may not be included in the first—the jotes of ryots holding under a prescriptive 
ocenpancy. And third, ryots or other tenants that held only for a time. As to the first class, 
zemindars were declared to have no general right of enhancement. The rent then payable by 
the tenant was accepted as his ultimate liability. By the special and very limited conditions 
defined in section 51, Regulation VIII of 1793, a zemindar might show cause for raising his 
demand, but without such special cause the tenure of the tenant was unassailable. The same 
right is carried down to our own day by section 26, Act I of 1°45. And again by section 60, 
Regulation VIII of 1793, as by Act 1 of 1845, the existent rights of the second elass are 
equally respected. : 

It is for these reasons I say that the sudder jumma of the zemindar is not a constantly 
fixed and the rent of the tenant a constantly increasing quantity. Both by law are fixed : and 
it asems to me it should be our most earnest duty to give effect to the spirit of the law. 

There can be no difficulty as to the rent of -a jotedar holding land under a prescriptive 
occupancy from 1793 downwards, I do not speak only of the rate, but of the amount of 
rent. Rent so long paid cannot, in the spirit of the law, be open to enhancement. 

The same rule should, I think; be extended to all under-tenures existing at the date of the 
Permanent Settlement; that is, I would abrogate the power reserved under special cireum- 
stances by section 61, Regulation VIIL of 1793, to the zemindar to enhance the rent of talook- 
dars or of other'tenants holding under corresponding titles. -Look at our present position. ‘It 
is nearly 70 years since the settlement of 1790 was concluded. Throughout this long period 
the rent of the talookdar bas been unchallenged. As a matter of course, so long as an estate is 
not sold for arrears of. revenue, after such an interval the talookdars cannot be brought into 
court: but painful instances come before us in which sale-purchasers, strangers to everybody, 
strange to Government, strange to the tenantry, press their special rights to enhancement under 
the law. It is life or death to the talookdar. For long past half a century he or his ancestors 
bave paid a fixed‘rent, which rent entered originally into the basis of the permanent settlement, 
and suddenly a claim is made on him to pay three thousand rupees instead of one thousand. It 
is truly life or death to him. At most, under the law, a purchaser cannot be entitled to enbance 
only, if he prove that his predecessor, the zemindar of 1790, might have demanded an increase 
because the special custom of the district allowed it, or a temporary abatement had been 
granted, or because it was conformable to the conditions of the tenure. But the zemindar of 
1790 had foregone his advantages: and after so great an interval to expose a tenant to s 
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revival of the claim which he practically felt himself unable to enforce, is to expose him to 
injurious peril. ` . 

I have said that with a prescriptive jotedar of 1790 there can be no difficulty. As to pre- 
scriptive rights of occupancy of a more recent origin, it seems to me that whatever difficulty as 
to the right of assessment may be presented, should be solved by the law, and not left to the 
unguided judgment of the courts. I would propose to declare that a ryot holding land under a 
prescriptive right of oceupaney, who shall have uniformly paid, with or without  pottah, a 
definite amount of rent, shall not be liable to a demand for enhancement, 

Resident parmanently-oceupying ryota are not beholden to zemindars for their rights. If 
upon any point we are competent to exert the sacred force of common law in thie country it is 
this. Labour and occupancy make the right of the prescriptive ryot. By Regulation VHE of 
1798 the revision of a presciptive jotedar’s assessment was limited to reduction effected within 
three years only : for later titles, E proposed twelve years. All ryots are not prescriptive ryote, 
but, having defined the nature of a prescriptive ryot’s tenure, we should at the same time define 
the interest which, by the declared principles of the law, should be assured to him. 

I may not have leisure to discuss other portions of this excellent Bill, but the earlier 
sections form a detached eubject, and to this for the present I confine myself. With respect to 
the temporary and limited tenures, 1 would only request attention to the concluding portion of 
section 2, which provides that no ryote shall, under any circumstances, be liable to any enhance- 
ment of rent in excess of the rates specified in section 3, that is, customary pergunnah rates. 
. Now the rule asserted in section 26, Act I of 1845, is that s zemindar may enhance “ at dis- 

` cretion ;”” and as necessarily the limit of a local rate is inconsistent with a discretionary demand, 
the proposal in the Bill will supersede the present law. 


APPENDIX B. 
MINUTE. 


I saree generally with Mr. Currie as ae Provinces of this Bill, and I would now 

y transmit to him the various reports which have been made re- 

Bill for the Recovery of Rents. garding it, in some of which will be found important dis- 

cussions on points of principle, and not a few valuable suggestions on matters of detail, 

especially in Mr. Samuell’s report, wherein also will be seen some important remarks on the 
law.as applicable to bhowlee tenures, ; 

2. There is a great and very remarkable consent as to appeal among all the natives eon- 
sulted. All desire an appeal, and consider any curtailment of this privilege a disadvantage 
and a grievance. I would yield to this undoubtedly popular feeling, giving the appeal to the 
Collector in cases below the value of Rs. 50, except as to matters beyond the mere questions of 
receipt gnd.payment of money, on which the appeal should be to the judicial tribunal. 

Mr. Raikes, Judge of the Sudder Court, observes that by numerous precedente since 
the enactment of section 28, Act I of 1845, it has been determined that an auction-purchaser 
may eject or enhance at discretion the rents of all tenants, except those of the description 
specially protected by the section in question; whereas sections $ and 4 of the present Bill 
extend that protection to other classes, and thus run counter to former legislation and to rulings 
of the courts founded thereon. I apprehend, however, that the object of that part of the Bill waa 
no other than that of Act I of 1845, namely, to declare and uphold the rights of Khood Kusht 
and Kudeemee ryots, which ryots I take to be the class intended by the expressions “ hereditary 
ryots holding lands at fixed rates” and “ resident ryots and cultivators.” Perhaps the oppor- 
tunity should be taken to define what has always needed definition, viz., the term ‘ Khood 
Kusht and Kudeemee royts.” Mr. Sconce, Judge of the Sudder Court, has suggested that, 
instead of the terms used in sections 3 and 4 of the Bill, there should be substituted the words 
“ ryots having a prescriptive right of occupancy ;” and he would fix twelve years ag the term of 
uninterrupted occupancy, after which ryot should come under the description he proposes. 
To this I would assent, believing that in doing this we shall be discharging a heavy obligation 
towards the ryots, long unfulfilled by our legislation. I would also use means to show that this 
was the definition of a “ Khood Kusht or Kudeemee ryot,” elsewhere alluded to in our code. 


4. Mr. Sconce further proposes to declare the actual rents of such ryota permanent aa to 
amount. But as to this I hesitate, believing it better to leave this to be determined by the new 
rent courts, as it now is in suits in the ordinary courts for what is termed nishust-jumma. And 
in the enumeration of the kinds of suits to be cognizable by the new courte I would distinctly 
insert suits for settling or fixing or enhancing rents. __ 

6. There is some variation of opinion among the officers consulted as fo the restriction 
put upon zemindars by section 8 of the Bill in respect to compelling the personal attendance of 
their ryots. Upon this I agree fully with Mr. Samuelis that, although the withdrawal of this 
power will be severely felt by some small zemindars whose ryots have easy means of escape 
from their power, yet the present system leads to such grave abuses and allows of such intoler- 
able oppression that it ought, without doubt, te be amended in the manner proposed by this 
Bill. 

6. Nothing which is stated by any of ‘the authorities who have reported on this Bill has 
altered my opinion in favour of constituting the new courte in the hands of Collectora and 
Deputy Collectors instead of Moonsifs. Deputy Collectors, very carefully chosen, will shortly 
be stationed over every district in the proportion of one to every three thanas; and, in the first 
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instance at all events, it will only be by putting the new Jurisdiction inte the hands of these 
officers that the essential protection and security of the ryot will be provided for., Hereafter it 
may be possible to use the Moonsifs in this way, but not now. And to employ the Moonsifs 
in administering the new law at first will be to risk all its proposed advantages. 


F. J. HALLIDAY. 
The 27th November 1858. 


Tcoutp have wished for the benefit of a report from the Board of Revenue on this very 
important subject; but I have waited+ong for it, and have been obliged at last to write my 
opinion without it. Hereafter should it, when receiyed, suggest any further observations, I 
shall not fail to supply them. i 


E. J. H 
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tenure 
Lote to be sold in order. Proprietors agent tobe present with account and receipt for notice on 
Kistbandi to be produced at second mid-year sale - ae i sr 
Proprietor exclusively responsible for correctness of papers, &o. e a u 


Bale to be held by Collector in public kachahri; procedure to be observed at aalo 
Ee-sale if 15 per cent, not deposited, &o., or if ‘remainder of purchase-money oe paid, ‘Deposit for 
feited in latter case oo aoe ave 
Forfeited deposit how applied 
Tenure declared to bo sold free of incumbrances created by act of defaulter |.. 
No transfer, mortgage, &c,, valid against proprietor unless he have consented thereto 
All leases granted by defaulter are cancelled by sle En 
Exception in favour of bond fide engagements with ryote 
Certificate to be given to purchaser on payment of full amount of parchase-menoy ove on 
Zemindar bound to puf him in possession. we ae 
Purchaser's remedy, if zemindar refuse or delay to put him in possession a on ve 
Procedure in case of opposition to purchaser by defaulter or persons claiming under him s, aae 
Collector to issue proclamation ... ove te ou 
Procedure in case of continued opposition by defaulter or thie under-tenaata vas s oes 


Rules for disposal of the sale proceeds ad oe oo oo 
One per cent. to be oredited te Government ... eos a. oo ees one 
Zemindar’s claim for rent to be next satisfied; proviso vee e. 
Balance to be sent to Government treasury to ‘meet claims of persons ‘endamaged ‘py sale see oo 
Uader-tenure-holders free to sue for price of their interest or Sompensation ... soe oo 
Award of Court if plaintiff ’s claim found equitable we s . 
Suit not to lie if under-tenure-holder be himself in arrear at time of sale vee r ree 
Defaulter entitled to sale proceeds, if no claims, or after claims have been satisfied oe e. 
Substitution of Government securities for cash in deposit ve va 
‘Bules for the exercise of jurisdiction in summary sales a by the revenue authorities a we 


CHAPTER XVIL—Or CERTAIN SreciaL EULERS oF PROCEDURE APPLICABLE TO SUITS BETWEEN 
LANDLORDS AND THEIR TENANTS OB AGENTS. 


Code of Civil Procedure to apply to suite between Isndlords and their tenanta or agenta n oe 
Spacial Register of such suits te be kept in every Court _ ar ss we ns 


147 
i47 
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Suits between landlords and their tenants or ngénta whore to be instituted =... on 
‘Surburakers and tehsildars of khas estates may sue or be sued in their own names eet 


Naibs or gomashtas thereto specially empowered bo be authorised agente in cases arising ont of the rela. 
tion of landlord and tenant ... 


Notico may be served upon, or money or fee tondered to, {naib or gomashtah instead of landlord on 
Suit by landlord or tenant to dotermine conditions of tenancy a on s oe 
Cisim for ejectmant or cancelment of lease how to be put forward... tee a _ 
Stay of ejectment on satisfaction of decree within 15 days we 


Suit for abatement of rent to be instituted by ryot tefore what tribunal oe 
Suit for abatement by temure-holder or under-tenure-holder or Mokarraridar to be instituted | in the Civil 
Court 


oo on roe OO te oo " w e 
Procedure in such suits we m m aes © nee aa 
Process of execution may be issued against person, or property, but not against both ~ su 
Court to issue immediate execution in cartain cases of ejectment, &.... en at te 
In such cases execution not to be stayed pending appeal ... ” ae we 
No appeal from ang decree of a District Judge or any Additional Fudge for money below Rs 5:100, unless 


right to enhance rent or title to land be determined by judgment on a 
Reviow of judgment not admissible after 30 daya in A 
Notico or summons not ially provided for to be served. onder ‘the provisions of The Code of Civil 

Procedure for serviée of summons on defendant os oe ose oes 

i Suits against Agents. 
Suits for monsy or accounts or Papers agua agenta employed i in aoaia of receipt of rents or manage 
ment of jand =... 2- ase 
Landlord may sue for exact sum of specific aceounta or pe when known “aes w 
When exact sum on specific papers not known in consequerice of Agent not having rendered Proper ac 
counts, landlord may ask that Court to take an account ane ons eee 


Summons to defendant to require him te show cause why he should not render accounts... 

If defendant fail to show cause or do not show sufficient cause, Court shall make an order that a proper 
account be filed, and shall fix a date by which it shall be filed. Sach order how enforced 

Pisintiff to be allowed time to exemine account filed and maS Dag to be fixed for hearing objections. 
Deere to be made after hearing a Awe we 


Cuarrse XVIU—Or THE PROCRDURB IN SUITS ror THB RecovERY OF ARREARS OP REST, 
ÈO, AND CERTAIN OTHER SUITS. 


Procedure contained in this Chapter to be followed in oertain suite vee Seem of landlord and tenant 


is admitted or proved 
District Fudge may direct any such suit to ve ‘ried ander the ordinary provisions of The Code of Cinit 
Procedure on e “ a oe oe = oo 
The Plaint, do. 
Plaint to be presented to Civil Court of lowest grade competent to try mit as aa úi 


Place of sucing how determined when there are different local limits of jurisdiction 
While such suit is ponding, no miget suit to be entrain Ace same subject-matter ‘between same 
parties š 


wes s.. in 
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151 


153 


156 
1577 


16: 
462 


164 


165 
165 
166 
166 


166 
167 
168 
168 


169 


169 


Particulars to be contained i in plaint eee ae Sox sjy ace 

Plaint to be signed and verified ... ave ne ‘sen ase a 

Rejection, amendment, return ond admission af plaints ... ies rs a fees 

Parties, §e. i 

Substituting, dismissing and adding of parties e ee 

Person claiming Myaeely to oe Fanad or t teran, who ere partios to the ti, not to beaded asa. 

Provisions of The Code of Cieit Prosedurd as sts joinder of canses of action, transfer of suits, and em- 
ployment of recognized ageuts and pleaders made applicable to suite under this Chapter on 


Documentary Evidence, $e. 
Certain provisions of The Code of Civil Pe soedurs aa to toe profiuction, Ae, of documentary evidence 


applicable to suits under this Chapter "~ os 
Proceedings ERER to hearing. 

‘Issue of summons to defendant. Appearance how to be made er ave oa oe 

Personal appearance of partica ... oe oe ory 


Summons to be for final disposal of case, and t direct: defendant to produce documenta and witnesses we 
Provisions for service of summone on defendant ae ae on 
Arrest of the defendant before judgment allowed in certain casea, but: noti in case sof Mare inder „tenuro, 


or occupancy holding hypothecated for ita own reut .. sen ve 
Time for return of warrant. Notice to be served on defendant when arrested... oc ‘wie 
Procedure when defendant is arrested and brought before the Court under warrant ee "A 
Procedure if warrant of arrest cannot be served upon the defendant ` nes ass aes 
Compensation for arrest obtained withont reasonable causo s a 
era of The Code af Civit Procedure as to attachment before jndgment to apy to anita for arrears 
reut sse 
ba sree, Èe, attached my be reaped, pama and stored ty “deena or if defendant neglect, 
pisin Ez se. s» 
Ad interim salo of crops or products which cannot be kept without deterioration., ~ a 


Provisions as to the summoning and attendance of witnesses: Jis pam ‘ees we 


170 


171 


172 
172 
173 
174 


175 
176 
177 
178 
179 


180 


-181 
181 
182 
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Sections. 
Appearance of Parties. 

Provisions as to the appearance of the parties aud consequence of non-appearauce 183 

Defendant may file written statement of defence. No other written statement, unless called for by the 
Court oa w= «184 
Provisions as to payment of money "into Conrt ‘and interest on money so paid í in, ‘and aa to Peto ww INS 
Court may direct a local investigation ace os 186 
Judgment at once, if either party fails without sufficient reason to produce his evidence ae . 197 

PERET 
Hearing of suit may be adjourned in what casos was. “i aes ane ee i.) 
Costs of adjournment jae ose rv ae rere Zi a J88 
Hearing to be continuous æ 188 
Course to be pursued, if parties fail to appear or produce ‘their evidence at the adjourned hearing ne 189 
The Hearing. 

When both parties present, Court to ascertain and record whether each admite or denies the allogations 
of fact and documents of the opposite party toe oe ae ave oe 10 
Oral examination of party or person able to answer material question on vee we «ISL 
Substance of examination to be reduced to writing and form part of the record oi we ibl 
Witnesses to be examined in open Court in presence snd hearing of Judge a a 102 
. Evidence of witnesses in what manner to be recorded 193 


Judge rendered unable to make memorandum, to cause it to be made ‘from bia dictation 392 
Some provisions of The Code of Civil Procedure as to mode of recording evidence made applicable „193 


Judgment when to be pronounced. Provision of Code of Civil Procedure applicable thereto æ 136 
Provisiuns as to the decree, its contents, &c. vee ska s.. .. 295 
Interest on amount of decree e te one tos ae. a 135 
Decrees in certain guits to describe the land... és «196 
Decree to show separately arrears decreed in respect of cach tenure, ‘ander- „tenure, or occupancy holding ý 
linble to sale for its own arrears ‘ete vee eon we 105 
Parties entitled te certified copies ‘of judgment and decree - ove e ayri «we 1986 


. 
Execution of Decrees, 


General Provisions, 


Application for execution by whom to be made; to be in writing unless made when judgment is 


pronounced, i in which case it may be made verbally . 197 
Provisions of Zhe Code of Civil Procedure applicable to the execution of docrees ia suits under this 
Chapter a ase ze = 18 


Mode of rentos decree for ejectment of ryat or for restoring ryot to possession 


189 

Mode of executing decree for ejecting, or restoring to possession, & tenare-holder, under- tenure-bolder, “or 
other person in possession of land occupied by tenant oe see one - 200 

Procedure for the Sale of Tenures, Under-tenures, and Holdings in Execution of Decrses 

for their own Rent. 

Form of application for execution of s decree for arrears of rent of a tenure, under-tenure, or occupancy 
holding a o WA we 201 
Copy of entry in Register prescribed i in Section 64 to be filed with application .., wi 

I£ application in proper form, Court shall direct sale of tenure, under-tenuro, oF ceenpancy ‘holding. 3 ie 
not in proper form, may be amended or rejected 202 
Notice of sale of tenure, under-tenure, or occupancy holding how to be published 203 

Notification to state that sale shall be subject to incumbrancea if suin bid satisfy decree, othorwise that 
sale muy be made free of incumbrances ... ne æ oes oe . 208 
Date of the vale bow to be fixed ... 208 


Sale to be stayed only by payment into Court of amount bot decree’ with costs, or by confession of nde. 
faction by deeree-holder aoe aR 24 


What persons may pay the amount of the decree and costa into Court so ns to stay the sesle e i 
Person paying money into Court under clause (c) or (d) may sue defaulter for the same as money lent 


to him ie see Mee . 205 
Sections 138 and 139 applicable in ‘the case of ‘certain tenures 


a. 205 
Tenure, under-tenare, or holding to be first put up to sale subject to incumbrances, and sold, if bidding 
cover mnount of decree aud coats Ai m m one eee a. 208 
Meaning of ‘“incambrancese” fe 206 
If bidding does not cover amount of decree and costs, and decree-holder desires a sale froe of incum. 
brancea, such sale may be ordered upon an adjourned date vee tee oe ~ 207 
Jf no bid, decres-holder to be required to bid . ase an ed ae ae «= « BOT 
Rules applicable to sales under Section 206 or ‘207 . 208 
Sale to be confirmed when price paid, beartifieate to be given to the “purchaser. ” Officer to bi bs deputed 
to-put him in possession oe ve ae ter . . 209 
Benami purchaser not recognized ... 208 
Purchaser under clause (a) of Section 207 to "acquire tenure, ander- tenure, or. occupancy “holding free 
of all incumbrances not made under written authority of Jandiord ore 210 
Proviso, Khud Kasht ryote or resident and hereditary cultivetors may not be ejected oe «wb 
Incumbrances may not be avoided, if judgment-debtor or person collading with him purchase - 210 
Purchaser may enhance rents according to law, but may not eject save as provided in this Act ww 2 
Rules for dispo-al of the sale-proceeds ads se an ae _ we RUE 
Cosia of sale to be paid first ee ve ots es one «211 
Amount due under the decree to be next ratiaficd 2it 


Mf belance remains, rent which fel due after the arrears “pecovered by the decree may be “pid there- 
Tom ... so 2iL 


Balance, if any, after liquidating euch rent, to be paid to ‘the judgment-debtor ron a a 21 

Sale may be set aside only if material irregularity and substantial injury «re proved 

Order setting aside sale to direct refund of the purchase-money, and msy be enforced "as a money 
deeree ae a 212 

bi æ 213 


When judgment-debtor obtained possession, Court may take sn account 
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Cases in which decree may be enforced by attachment and sale o£ movable and immovable property, 
-and by arrest and imprisonment of judgment-debtor eee av sa ws 28 


Attachment and Sole of Movable and Immovable Property. 


Provisions of The Code of Civil Procedure aa to attachment and sale of movable and immovable 
property applicable to the execntion of decrees in auita Anstituted and decided under this 
Chapter a ak: sa sa Se on "w 214 


Of Arrest and Tuprisonment, 


Order for committing to, or detaining in, jail a judgmont-debtor arrested before judgment, who fails 
to satisfy the decreo . 215 


Execution may bo had against surety who, fails to deliver judgment-debtor into custody v 216 

Certain sections of The Code of Civil Procedwre as to arrest and imprisonment applicable to the 
execution of decrees under this Chapter Sa sit a ES ok o 27 

Miscollansous Provisions af The Code of Civil Procedure applicable to suits under this 

Chapter. 

Certain Chapters and Sections of The Code of Civil Hronedars applicable generally to suits under this 

Chapter . om . s. s. » 218 
Of Appeals. 

Appeals from original and appellate decrees to be governed by the provisions of The Code of 
Civil Procedars sa. aw 219 
No appeal in suits for arrears of rent in whieh the amount claimed does not exceed ten rupees a, 220 
District Judge tc have power of revision ae .. 220 
Appeals from orders governed by the provisions of The Code of Civil “Procedure. Provisos wa, 221 

Review of Judgment. 

Review of Judgment to be regulated by the provisions of The Code of Civil Procedure ie vs 223 
Res Judicata ; proviso en ‘as aw. 2233 
Diserotion to issue process free of charge we o e n 224 
Revenue Agent may in Meousif’s Court do any act which 1 may be done by a pleader wee os 28 


SCHEDULES. 


0 


(a 
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Consider Caleutta. . 

*The Jalpaigori and Darjiling Divisions. 

The Hill Tracta of Chittagong. 

The Sonthal Parganahs ; see I. L. R. 4 Cale. 222. 
The Chota Nagpore Division, 

The Mahals of Angul and Banki, 


See N. W, P, Act XVIII, s, 2. 


A 


BILL 


TO 


Consolidate and Amend the Law of Landlord and 
Tenant within the Territories under the 
Administration of the Lieutenant-Governor 
of Bengal. i 

Wuarzas it is expedient to consolidate and 
amend the Law of Landlord and Tenant within 
the territories under the administration of the 

Lieutenant-Governor of Bengal: It is hereby 

enacted as follows :-~ 


PRELIMINARY, 


1. This Act may be called “The Bengal 
Short title, Landlord and Tenant Act, 
1880:7 
Tt extends to all the papel for the time 

being under the adminis- 
Fae extent; tration of the Lieutenant- 
Governor of Bengal, except the Division of Orissa 
and the Scheduled Districts specified in the third 
part of the First Schedule of “The Scheduled 
Distriets Act, 18741”; it shall be lawful for the 
said Lieutenant-Governor to extend the whole 
or any part of this Act to the Division of Orissa 
by a notification published in the Calcutta Gazette ; 
and from the date of the publication of the said 
notification this Act or such part as may be speci- 
fied in such notification shall have operation ix 
the said Division. 


P at; It shall come into force 
on the day of 
1880. 


2. The enactments specified in the First 
Repeal Schedule hereto annexed 
. are hereby repealed from 
and after the commencement of this Act. When 
this Act or any part of it is extended to the 
Division of Orissa, such of the said enactments 
as are in force in that Division, or, where a part - 
only is extended, so much of them as is inconsist- 
ent with such part, shall cease to have operation 
in the said division : 
provided that— 
{1) any enactment or document referring to 
any Act or enactment hereby repealed 
shall be construed to refer to this Act 
or to the corresponding portion thereof : 
(2) this repeal shali not affect 
(a) the past operation of any enactment 
hereby repealed, nor anything 
duly done or suffered thereunder: nor 

(È) any right, privilege, obligation or 
liability acquired, accrued, or in- 
curred under any enactment here- 
by repealed : nor 

{e) any investigation, legal proceeding 
or remedy in respect of any such 
right, privilege, obligation or liabi- 
lity as aforesaid ; and any such 
investigation, legal proceeding and 
remedy may be carried on as if 
this Act had not passed: and 

(8) this repeal shall not revive any enactment, 
right, privilege, matter, or thing not in 
_ force or existing at the commencement of 
tkis Act. 
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3. In this Act the following words and ex- 
xi ressions are used in the 
Denniss ot eee Flowing senses, unless & 
different intention appears from the context :— 
“ Estate ” means land included under one entry 
in any of the General Re- 
s gisters of Revenue-paying 
Lands and Revenue-free Lands, prepared and 
maintained under the law for the time being 
in force by the Collector of a District : 
“ Proprietor” means a person xao as owner 
F is solely or jointly in pos- 
aes session of an culate E a 
share of, or interest in, an estate : 
“Tenure” means (1) a rent-paying interest in 
denice land immediately subordi- 
` nate to that of a proprietor, 
and superior to that of a ryot; (2) a revenue-free 
or rent-free interest in land, when there exists no 
rent-paying interest in the same land between the 
proprietary interest and such revenue-free or rent- 
free interest : 


Iilustrations. - 


(a) A patni interest is a tenure.’ 

(b) An {jarah or form for s term of years is a tenure. 

{c) A holds 120 bighas of valid revenue-free land situate 
within the limits of B’s revenue-paying estate end not included 
under sny entry in the General Register of Revenue-free 
Lands maintained by the Collector of the District under the 
law for the time being in force. This land is in the actual 
possession of ryots who pay their rents to A. The interest of 
A in such lend is a tenure. 

. (d) B, the proprietor of a revenue-paying estate, makes a 
rent-free grant to A of 50 bighas of land included in such 
estate and in the actual possession of ryots. A, by virtue of 
auch grant, becomes entitled to the rents payable by these 
‘ots. As interest in these 50 bighas is a tenure. 
“Tenure-holder ” means a person who as owner 
is solely or jointly in posses- 
sion of a tenure or a share 
of, or interest in, a tenure : 
“Under-tenure” means (1) a rent-paying 
Daiminis interest in land subordinate 
SE ; to that of a tenure-holder, 
and superior to that of a ryot; (2) a rent-free 
interest in land when there exists @ rent-paying 
interest in the same land between the proprietary 
interest and such rent-free interest ! 
Where there are more under-tenures than one in 
the same land, the under-tenure immediately sub- 
Ein ordinate to that of the 
Pei of the tenure-holder is termed an 
“under-tentre of the first 
degree” ; the under-tenure immediately subordinate 
to the under-tenure last men- 
tioned is termed an “ under- 
tenure of the second degree”; 
the under-tenure immediately subordinate to that 
ee eer last mentioned is termed an 
‘Gira depres e “under-tenure of the third 
j degree ” ; and so on in order : 


Tenure-holder. 


Under-tenure of the 
second degree. 


Illustrations. 


{a) A dar-paini interest is an under-tenure of the first 
degree. 

(6) A se-patné interest is an under-tenure of the second 
degree, 

(c) A dar-ijarah is an under-tenure. 

(d) B holds a patni tenure of 2,000 bighas of land under 
C, the proprietor of the Gopalpur estate. B makes a rent- 
free grant to A of &0 out of the 2,000 bighas. These 80 
bighas are in the actual possession of ryots, who after the 
grant pay their rents to A. The interest of A is an under- 
tenure. i 


Article 1 of the Digest. 
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Consider the definition of “land” in. the General 
Cisuses Act V (8.C.) of 3867. ` ` 


£ Under-tenure-holder” means a n who 
Undertenure-holder, 29 Owner is solely or jointly 
` in possession of an under. 
tenure, or a share of, or interest in, an under- 
tenure : 
Subject to the provisions of section 11“ ryot” 
“Ryot. means. a person who holds 
land, or who occupies and 
cultivates land, tf such person or his predecessor 
in title was originally let into possession of such 
tand for the purpose of cultivating it or bringing 
it under cultivation. A person cultivates land or 
brings land under cultivation within the meaning of 
this definition, when the cultivation is carried on by 
himself, or by the members of his family, or by 
servants, or by hired labourers, or by persons to 
whom he has sublet the land or any part of it, or 
partiy by some and partly by others of these 
persons: x 
“Holding” means the interest of a ryot in 
Holding. the land which že olds or 
occupies and cultivates, and 
which forms the subject of a separate tenancy. 
“Occupancy holding” means a holding in 
holdi which a ryot or ang such 
Occupancy ` denant as a ENa in 
section 41 has a right of occupancy : 
“Under-ryot” means a Rappers to whom a 
ryot has sublet his -holdi 
Rader ast: or @ portion thereof : a 
“Rent” meane whatever is payable or deliver- 
Rent. able by æ  tenure-holder, 
under-tenure-holder or occu- 
pancy-ryot to the proprietor, tenure-holder, or 
ander-tenure-holder possessing the interest imme- 
diately superior in the land held by him, in 
recognition and satisfaction of suck superior 
interest ; or whatever is payable or deliverable as 
areturn or compensation for the use or occupa- 
tion of land or for any rights of pasturage, forest 
rights, fisheries, or the like : 
“Land” includes woods and water thereupon: 
- when applied to land culti- 
Tai, vated or held by a ryot, it 
means land used or intended to be used for 
agricultural or horticultural purposes, or the 
like. In Chapter XVIII it means (a) tenures, 
under-tenures, and holdings ; (b) land used or let 
to be used for agriculture, horticulture, pasture, 
or other similar purpose, or for dwelling-houses, 
manufactures, or other similar buildings: and (e) 
rights of pasturage, forest rights, fisheries, and 
the like: : ; 
Ezplanation.—Bastt or homestead land is land 
used for agricultural purposes when it is occupied 
by a ryot, and together with the land cultivated 
by such ryot forms a single holding: 
‘Tenant. “Tonant” means a per- 
son liable to pay or deliver 
rent: 


Landlord. “Landlord” means a per- 
. son to whom a tenant is 

liable to pay or deliver rent: 
“ Lease? or “ Pottah” means a written 
instrument creating or con- 
Levees Eola: tinuing the relation of land- 
lord and tenant, and executed by the landlord in 


. favour of the tenant: 


“ Kabtliyat” means a written instrament 

; creating or continuing the 
Habsliyst. relation of landlord and 
tenant, and executed by the tenant in favour of 


2er 
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the landlord, and includes the counterpart of a 
lease or pottah : : 
* Collectorate ” — fie district to hich s 
ector is appointed, an 
nari does not include lands situ- 
ate beyond the local limits of such district, but 
forming part of an estate, the revenue of which 
is paid into the Treasury of the said district : 
“ Signed” includes “marked” when the 
Signed person making the mark te 
unable to write his name ; it 
also includes “ stamped” with the name of the 
person referred to: i 
“Judge” mame the presiding officer of a 
ourt : 


Judge. 
Section. “Section” means a sec- 
tion of this Act. 
4. Nothing in this Am is intended to affect— 

om a) any custom or cus- 
Boving of canton, Se: tomary right not inconsis- 
tent with, or not expressly or by necessary impli- 
eation modified or abolished by, its provisions ; 

(2) the powers and duties of Settlement Officers 
as by law defined and limited ; 

(e) the provisions of any special or local law 
not hereby repealed either expressly or by neces- 
sary implication’. 


“Tllustration. 


Tho custom of a ryot subletting his land for a term, or 
from year to year, is not inconsistent with, and is not 
expressly or by necessary implication modified or abolished 
by the provisions of this Act. It is not intended that such 
custom should be affected by thie Act. : 

EELE E EE 5. This Act is divided 
ivision of Act in ; and ters 
Chapters and Parta. = Parts s Chapi LS, BE 

CHOWS == 


- Pant 1—Tke Substantive Law of “Landlord and 


Tenant. 
Chapter I—Of - Tenure-holders and 
Under-tenure-holders. ° 
Chapter IL—Of Ryots entitled io hold 
land at Fixed Rates. 


Chapter II.—Of Ryots who have held Land 
for Twelve years and 
acquired a Right of Occu- 


pancy. 
Chapter IV.—Of Ryots who have held Land 
for Three or more, but less 


than Twelve, years. 
Chapter V.—O£ Ryots who have held Land 
2 for less than Three years. 
Chapter VI.—Of the use.of Land for Build- 
ing Purposes. 


Chapter VIT.—Of Merger. 

Chapter VIII.—Of the Registration of Trans- 
fers of Tenures, Under- 

: tenures, and Occupancy- 


Chapter IX,—-Of Rent Tnstalments of 
Rent, Receipts for Rent, 
Deposit of Rent, Appor- 
tionment of Rent, and 
Hypothecation for Rent. 

Chapter X.—Of Coparceners 

Chapter XI.—Of some Miscelloneous 
Rights of 
Tenants. 

Chapter XIL—O£ Special Provisions for 
Beha: 


r. 
Chapter XITI.—Of Damages and Penalties. 
Chapter XIV,—Of Limitation. 


Landlords and. 


Article 2 of the Digest. 


3L, RB, 8C. P. 416: 1 Ex. D. ali. 


Article 20 of the Digest. 


Article 21 of the Digost. 


Article 19 of the Digest. 
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Part I1.—TZihe Procedure in suite between Land- 
fords and Tenants. i 

Chapter XV.—Of Proceedings to enhance 

; the Rent payable in money 

by Ryots having a right 

of Occupancy, and .by 

Tenure-holders and Under- 
tenure-holders, ` 

Chapter XVI.—Of the Recovery of Arrears 
of Rent in certain cases 
by Summary Sale without 

: Decree. 

Chapter XVII.—-Of Certain Special Rules of 
Procedure applicable to 
suits between Landlords 
and their Tenants or 
Agents. oa 

Chapter XVIII.—Of the Procedure in Suits for 
the Recovery of Arrears 
of Rent, and certain other 
Suits. 


PART I. 


Tan Susstawrrve Law ov LANDLORD AND 
ps TENANT. 


CHaPreR I.—Or TENURE-HOLDERS AND UNDER- 
TENURE-HOLDERS, 

6. (a) No tenure-holder or under tenire-holder, 
g who otherwise. than under 
bold a hed conte a terminable lease holds his 
Permanent Settlement tenure or under-tenure-at a 
Se to enhance fixed rent which has not 
mem been changed from the time 


of the Permanent Settlement of Bengal, Behar 


and Orissa, made in the year of the Christian era 
one thousand seven hundred and ninety-three, shall 
be liable to any enhancement of such rent. 

(3) Whenever it shall be proved in any suit 

Presumption from Under this Act that the rate 
twenty years’ holding'at of rent, at which any such 
unchsaged rent, tenure or under-tenure is 
held, has not been changed for a period of twenty 
years before the commencement of such suit, it 
shall be presumed that such tenure or undar-tenure 
has been held at that rent from the time of such 
Permanent Settlement, unless the contrary. be 
shown, or unless it be proved that euch tenure or 
under-tenure was. created, or such rent fixed at 
some later period. 

Exception.—In the case of a tenure or undere 
tenure situate in an estate not permanently settled, 
such presumption shall not operate to prevent the 
enhancement of the rent of such tenure or under: 
tenure upon the expiry of a temporary settlement of 
the revente, unless the right to hold such tenure or 
under-tenure for ever at a fixed rate of rent haa 
been expressly recognized in Settlement Proceedings 
by a Revenue Authority empowered by Government 
to make definitively on confirm Settlements. : 

7. No éenure or wader denare which has been held 

since the time of such Per- 

ua Tenen manent Settlement is liable 
Sinat =e en- to enhancement hes and 
jancement in cet except upon proof (1) that 
taiao: the landlord under ue it 
is held is entitled to enhance the rent thereof 
either (a) by the special custom of the district, or 
(2) by the conditions under which the tenure or 
under-tenure is held; or (2) that the tenure- 
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holder or under-tenure-holder, by receiving abate- 
ments from his rent, has subjected himself to the 

yyment of the increase demanded, and that the 
Eads are capable of affording it. 

Explanation I —Inorder to entitle a tenure-kolder 
or under-tenure-holder to the benefit of this section, 
it is sufficient for him to show that his tenure or 
under-tenure existed and could have been registered 
in the Collectors office at the time of the Perma- 
nent Settlement, even though it were not actually 
registered, 

Explanation II.—An abatement of rent granted 
to a tenure-holder or wnder-tenure-hotder for land 
taken under the provisions of “The Land Acquisi- 
tion Act, 1870”, is not an abatement within the 
meaning of this section. 

8. Notwithstanding anything contained in 
section 6 or in section 7, 
every tenure-holder and 
under-tenure-holder shall, in 
sized by allovion s: the Sie an express 
e abatement tor contract to the contrary, be 

dant lows by ailuvica- liable to pay additional rent 
for land added to his tenure or under-tenure by allu- 
vion, and shall be entitled to abatement of rent in 
respect of any diminution of the area of his tenure 
or under-tenure cansed by diluvion or otherwise. 
Such increase or abatement of rent shall bear to 
the rent previously paid the same proportion 
which the increase or diminution of area bears to 
the previous area of the tenure or under-tenure. 

9. In any case in which the rate of rent of a 

Limite ofenhancement tenure-holder or under- 
of rent of tenures and tenure-holder is Hable to 
madar penne enhancement, such rate may 
be enhanced up to the limit of the customary rate 
payable by persons holding similar tenures or 
under-tenures in the vicinity; or, where no such 
customary rate exists or in any case falling within 
the Exception to section 6 up to such limit ae te the 

Court skall appear fair and equitable: provided 
that in cases where no customary rate existe the 
profit of such tenure-holder or under-tenure-holder 
shall not exceed thirty per centum of the balance 
which remains after deducting from the gross 
rents payable to him the expenses of collecting 
such rents. If such tenure-hoider himself occupies 
any portion of the land included in this tenure or 
under-tenure or has made a rent-free grant of any 
portion of such land, a reasonable rent shail be cal- 
culated for such portions and included in the gross 
rents aforesaid. 

10. (a) In any case in which the rent of a 
tenure-holder or under- 


‘Tenure-holder orunder- 
tenure-holder liable to 
enhancement for land 
ined by alluvion and 


be p ed inbi tenure-holder is found to be 
the previous rent. En- . liable to enhancement, the 


hancement may beer enhanced rent shall not be 
ue or mon oen double the rent 
previo payable, and the Court may direct 
that tke onhsneemeat shall be sadaa] that is 
to say, that the rent shall increase yearly by 
degrees for any number of years not exceeding 
five, until the limit of the enhancement allowed 
has been reached. 
(b) When the rent of a tenure-holder or under- 
tenure-holder has been 
enhanced by a Civil Court 
under the provisions of this 
Act, such rent shall not be 
liable to alteration for a period of ten years next 
ensuing after the date of the final order ‘so 
enhancing such rent. . 
Explanation. —An increase of rent on account 


Rent once enhanced 
may not be altered for 
ten years. 
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As to the forum, see section 132. 
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Reg. VIII of 1819, s. 1 and 3. Article 26 of 
the Digost, 
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of land gained by alluvion or a decrease of rent on 
account of land lost by diluvion ie not an alteration 
within the meaning of clause (6) of this section. 
1}. (a) Notwithstanding any custom .or con- 
tract to the contrary, every 


. Person, to whom more 
than 100 standard big- 
has demised by Govern- 
ment or a proprietor, 
otherwise thau for a 
term or year by year, to 
be deemed a tenure-hold- 
er within the meaning of 
sections 8, 9 and 10. 


person, to whom more than 
ong hundred standard bighas 
of land have been demised 
by a single demise, other- 
wise than for a term or year 
by year, by Government or 
bya proprietor, whether be- 


fore or after the commencement of this Act, and 
who has obtained possession of the land so demised, 
shall be deemed tó be a tenure-holder within the 
meaning of sections 8, 9 and 10. Every such 
tenure which has been held by any such person 
or-his heir for twelve years, shall be permanent 
and transferable. 

(4) Notwithstanding any custom or eontract to 


bighas demised by ten- 
ure-holder or under- 
tenuræhoider otherwise 
than for a term or year 
by year, to be deemed an 
wmder-tenare-holder 
within the meaning of 
sections 8, 9 and 10. 


the contrary, every person 
to whom more than one 
hundred standard bighas of 
land have. been demised by a 
singledemise, otherwise than 
for a term or year by year, 
bya tenure-holder or under- 
tenure-holder, whether 
before or after the com- 


mencement of this Act, and: who has obtained 
possession of the land so demised, shall be deemed 
to be an under-tenure-holder within the meaning 


‘of sections 8, 9 and 10. Every such under- 


tenure which has been held by any such person, 
or his heir, for twelve years, shall be permanent 
and transferable. : 

12. Ifmore than half the land included in 


Limit of enhancement 
of rent of tenure-holder 
or under-tenure-holder 
mentioned in section il 
i€ more than half the 
land demised was unre- 


any such single demise, as is 
mentioned in section 11, 
was unreclaimed at the time 
of making such demise, and 
if the reclamation of such 


unreclaimed land were one 
of the ebjects of such demise, 
and such unreclaimed land were reclaimed aecord- 
ingly, the rent of any such tenure-holder or un- 
dey-tenure-holder as is mentioned in section 11, 
notwithstanding anything contained in section 9, 
shall not be enhanced, so as to reduce his profit 
below twenty per centum of the balance mentioned 
in, and calculated according to the provisions of, 
section 9; and the Court may, in any case in 
which such rent is enhanced, allow to any such 
tenure-holder or under-tenure-holder by way of 
profit any such share of the said balance exceeding 
twenty g centum thereof, as to such Court may 
appear fair and equitable, 
18. All permanent tenures and under-tenures 
Permanent tenures 2e declared to be heritable, 
= undor- tenures, de- riser 5 eee of being 
ola oritable, devis- transfe sale, gift, or 
le, and transferable. = otherwise at the ‘ieretion 
of the holder, answerable for his onal debts, 
and subject to the process of the Civil Courts, as 
other immovable property. 
14. (a) A patni talook is a tenure held at a 
ao rent fixed in tuity, 
Leen incidents of © heritable, devieadle, capable 
patai talook. à ‘pa 
of being transferred by sale, 
gift, or otherwise at the discretion of the holder, 
answerable for the personal debts and subject to 
the process of the Civil Courts in the same 
manner as other immovable property. 
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claimed at the time of 
the demise. 
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(4) A patni tenure is not liable to be cancelled 
for default in payment of the rent thereof, but 
such tenure may be brought to sale by public 
auction,-and the defaulting patnidar or holder of 
such patni tenure is entitled, subject to the pro- 
visions of this Act, to any surplus proceeds of sale 
beyond the arrears of rent due upon such tenure. 


(c) A patnidar is entitled to let out the lands 
i composing his tenure in any 
Bight to sublet. manner most conducive to 
his interest, and any engagements entered into 
by such patnidar with others are legal and binding 
between the parties to the same, their heirs and 
assignees : provided, however, that no such en- 
gagement shall operate so as to prejudice the 
right of the proprietor to hold the patni tenure 
answerable for any arrear of his rent in the state 
in which he granted it, and free of all incum- 
brances resulting from the act of his tenant, the 
patnidar. 
` Explanation.—In any case in which the interest 
in land created by a lease is therein denominated 
a patni taluk or patni-tenure, it shall be presumed 
that a tenure having the incidents specified in 
this section is intended. ` 
15. The provisions of section 14 shall apply, 
mutatis mutandis, to the 
PP soiree of section following | under-tenures, 
applicable, matatis namely, a patni taluk of 
patandiato painiunder the second degree, which is 
termed a “ darpatni,’ a 
patri taluk of the third degree, which is termed a 
“sepatni”, and a patni taluk of the fourth degree, 
which is termed a “ chahar-patni.” 


Cuapresr II.—Or Ryots ENTITLED To HOLD Lanp 
aT Fixep Rares. 


16. Ryots who hold lands at fixed rates of 

. rent which have not been 

ag ts changed from the time of the 

Permanent Settlement Permanent Settlement of 

to continue to bold at Bengul, Behar and Orissa 
those rates, : 

made in the year of the 

Christian era one thousand seven hundred and 

ninety-three, are entitled to continue to hold their 

lands at those rates. 

Explanation I.—In the case of rent payable in 
kind, a fixed proportion of the produce is a fixed 
rate within the meaning of this section. 

Explanation I[.—The operation of this section 
is not affected by the fact of the land having been 
demised to different persons, or transferred, or 
separated from other land which formed with it 
a single holding, or amalgamated with other land 
into one holding, if the rate of rent has not been 
altered thereby. ~ 

17. Whenever it shall be proved in any suit or 

proceeding that the rent at 

Presumption if rentof which land is held by aryot 
cater 0 york ane has not been changed for a 
gait, period of twenty years before 

. the commencement of such 
suit, it shall be presumed that the land has been 
held at that rent from the time of such Perma- 
nent Settlement, unless the contrary be shown, 
or unless it be proved that such rent was fixed at 
some later period. 

Explanation Such presumption may be made 
even though the ryot de not plead in express 
terms that the land has been held from the time 
of the Permanent Settlement at a rent which 
has not been changed since that time, provided 


Article 87 of the Digest. 


Article 38 of the Digest. 


A similar explanation may perhaps be well 
appended to section. 
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New. ` 

Hyota holding at fixed rates are liable to enlance- 
ment for alluviated land and entitled to abatement 
for diluviated land under the N. W, P. Act XVIII 
of 1873, s. 18. 


See Article 40 of the Digest. 


that there be nothing in his statements ineonsist- 
ent with its having been so held. , 
Exception.—In the case of a ryot holding land — 
in an estate not permanently 
Exception in the case settled, such presumption 
of timporarily-settlad shall not operate to prevent 
PEE the enkancement of the ront 
of such land upon the expiry of a temporary settle- 
Ms of the esite; unless ve right to hold such 
land for ever at a fired vate of rent Žas been 
expreasly recognized in Settlement Proceedings by a 
Revenue Authority empowered by Government to 
make definitively or to confirm settlements. 
18, A ryot entitled to hold land at fixed rates 
shall be liable to pay addi- 
Ryot holding at fixed tional rent for land added 
tonal nent for bet enim, to his holding by alluvion, 
of by allevion, mi h. and shall be entitied to 
tled to abatement for abatement of rent in respect 
Head a of any diminution of Fhe 
area of his holding caused by diluvion. Such 
increase or abatement of rent shall bear to the 
rent previously paid the same proportion which 
the increase or diminution of area respectively 
bears to the previous area of such holding. 


Cuaprer III.—Or Ryots WHO HAVE HELD LAND 
Por TWELVE YEARS AND ACQUIRED a RIGHT or 
Occupancy. 


19. Subject to the provisions of section 11, any 
tas ue ob mio for fe continuous 
Ri occupancy period of twelve years has 
penta foe ser as a tenant held, or has as a 
ing for twelve years. tenant occupied and culti- 
vated land, and paid rent 

for the same, hasa right of oceupancy in the 
land so held, or eceupied and cultivated by him, 
whether held or oceupied under a lease or otherwise. 


Illustration, 


A holds and cultivates lands for eight years and pays rent 
for the same. In the ninth year the land is diluviated and the 
site submerged, and A ceases to pay rent Seven yeare after- 
warda, land is reformed on the same site. A has not aright of 
occupancy in the land so reformed. 


Ezpianation 1—In computing such period of 
twelve years, the time during which his father or 
any other person from whom a ryot has inherited, 
has held or occupied such land, may be added to 
the time during which the ryot has himself held 
or occupied; but, in case of a transfer otherwise 
than by inkeritante before the completion of the 
twelve years, whether with or without the consent 
of the landlord, the time during which the trans- 
ferrer has held or occupied may not be added to 
the time during which the transferee has held or 
occupied, unless such landlord has expressly con~ 
sented in writing that it shall be so added. 

Explanation 2.—A ryot will not.be precluded 
from acquiring a right of occupancy by the fact 
that the landlord under whom he has held or 
occupied for the whole or part of such period of 
twelve years had no title in the land so held or 
occupied; or by ‘the fact that such landlord was 
a coparcener. 

Explanation 3.—A right of occupancy may be 
acquired :— 

{2) by a person holding or occupying land 
immediately under, and Brie rent 
directly to, a mudarraridar or istem- 
rardar ; 


(8) bya person holding or occupying land 
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immediately ander, and paying reat 
directly to, any such tenure-holder or 
under-tenure-holder as is mentioned in 
section 11, if such person is not him- 
self an under-tenure-holder, and if, 
before he was let into possession, no 
other person has acquired a right of 
occupancy in the same land under the 
provisions of this Act, or of Act X of 
1859, or of Act VIII of 1869 of the 
Bengal Council; 

(c) by a person holding or occupying land im- 
mediately under, and paying rent 
directly to, aryot having a right of 
occupancy therein, if such land is 
held or oecupied otherwise than for a 
term, or year by year ; 

(dj By a person folding or occupying kkamar 
niyote, or str land immediately under, 
and paying rent directly to, a pro- 
prietor, if such land is held or occupied 
otherwise than for a term, or year by 


ear. 

Erplanatin 4.—A right of occupancy may not 
be acquired— 

(a) by a proprietor in land which is a por- 
tion of his estate ; 

{4) by any such tenure-holder, as is men- 
tioned in section 6, 7, 8, 9, 10, 11, 
12 or 13, in land which is a portion 
of his tenure; 

(ce) by any such under-tenure-holder as is 
mentioned in section 6, 7, 8, 9, 10, 
11, 12 or 13, in land which is a por- 
tion of his under-tenure ; 

@) by a mukarraridar or istemrardar in land 
in which he has a mukarrari or istem- 
rar? interest ; 

{e) by an daraddar or farmer of rents, in 
land which is a portion of his garah: 
provided that a right of occupancy 
otherwise duly acquired in land shall 
not be lost by subsequently holding 
euch land as part of an ¿jarak or farm ; 

(f} by a person holding or occupying land 
immediately under, and paying rent 
directly to, a ryot having a right of 
oceupancy therein, if such land is 
held for a term, or year by year; 

(g) by a person holding or occupying Aéamar 
nijjote, or str land immediately under, 
and payitig rent directly to,a pro- 
prietor, if such land is held for a term, 
or year by year. 

(4) by a tenant, who, when he was first let 
into possession of land by his landlord, 
contracted in writing with such land- 
lord that a right of occupancy should 
not be acquired in such land, if such 
written contract bas been duly regis- 
tered. No contract shall in any other 
case debar a tenant from acquiring a 
right of occupancy. 

20. The following legal incidents shall apper- 
-tain to every holding in 
which aright of occupancy 
has been acquired under this 
Act or any Act repealed thereby ; that is to say,— 

(a) It shalt be saleable in execution of any 
decree passed for arrears of 
the rent thereof, but shall 
not be saleable in execution 
of any other decree, 


Legal incidenta of a 
right of occupancy. 


Saleable in execution 
of a decree for arrears 
vf rent only. 


It ia provided in section 64 that a landlord who 


has obtained a decree must sell befure resorting to 
ang other procese of execution. The bidding at the 
sale is open to all—See section 208, pars. (1). 


Provision for*Registration of transfers and succes- 
sions is made eleewhure—See Chapter VIIJ, es, 46— 


64, 


Article 43 of the Digest. 
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(2) It may be transferred by private sale or 
Transferable by sale or ift, and may be devised 
gift, and devisabie. .by will, and the consent of 
the landlord shall not be 
necessary to the validity of any such transfer or 
devise: provided that no transfer or devise of a 
portion only of such holding shall be valid as 
against the landlord without his written consent. 
A transfer under this clause is not complete until 
possession has been obtained by the transferee. 
(c) It shall be heritable according to the law 
of inheritance to which the 


Heritable according to fenant ig subject, but no 
the law of inheritance of sion ot the holding or 


of. the rent shall be made 
so as to be binding on the landlord without his 
written consent. If a ryot who has a right of 
oecupancy in land dies, leaving no heirs and 
without having made a will, the-landlord shall 
be entitled to take possession of such land. 
{d} No ryot having a rigat of occupancy in land 
shall be entitled to mortgage 
May not Jo o uoh right a such land or 
any portion thereof, and any such mortgage shall 
he yold to all intents and purposes, nor shall any 
Court of Justice take cognizance thereof or give 
effect thereto in any judicial proceeding what- 
ever. 
{e} No ryot may be ejected from land in 
Ryot may not be eject- Which he has a right of 
ed from land in which occupancy, whether for non- 
he has such right. payment of rent or other 
cause not being a breach of a stipulation in respect 
of which such ryot and his landlord have contracted 
14 writing that the ryot shall be liable to ejectment 
for a breach thereof. Any suck ryot, who 2s ejected 
on account of a breach of any such stipulation, shall 
ĉe entitled to compensation for improvements under 
the provisions of sections 29 and 30. 
21. When the rent payable by a ryot for an 
Rent of occupancy Occupancy holding is paid 
ryot payable in kind uct in kind, and such ryot does 
te excood fifty per cent. not. receive from his land- 
the case of staple crope, 10rd seed or labour or other 
In the case of other assistance in producing the 
crops, & special contract erop, such rent shall not 
in writing may be mado exceed fifty per centum of 
contract, value of twenty- the gross produce in the 
five per cent. of staple case of any such staple crop 
«Tops may be recovered. ag ig mentioned in clause (c) 
of section 23. Inthe case of crops other than 
such staple crops, if the landlord and tenant 
have contracted in writing that a certain share 
of the gross produce shall be paid to the landlord 
as rent, such contract may be enforced; but, in 
the absence of any such contract, the landlord shail 
not be entitled to recover any other or greater 
rent than twenty-five per centum of the average 
annual value of the gross produce calculated as 
provided in clause (c) of section 23. 
22. Subject to the other prorinona of this 
; - Act, a landlord is entitled 
ightak peers ples to enhance the rent payable 
be enhanced on what to him in money by a ryot 
grounds. for land in which such ryot 
has a right of occupancy. Such rent may be 
enhanced upon any one or more of the following 
grounds, and not otherwise w= 
{1} on the ground that the rate of rent paid 
by such ryot is below the prevailing 
rate payable by the same class of ryots 
for land of a similar description and 
with similar advantages in the vicinity; 
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(2) on the ground that the quantity of land 
held by such ryot has been shown by 
measurement to be greater than the 
quantity for which rent has been 
previously paid by him ; 

3) on the ground that the uctive 

a powers of the land held noe ryot 
as compared with suck powers at the 
time when the rent waa fixed, or at any 
subsequent time, have increased other- 
wise than by the agency or at the 
expense of the ryot and from causes 
not merely temporary or casual ; 


(4) on the ground that the prices of pro- 
duce in the locality, or at the usual 
markets, as compared with similar 
prices at the time when the rent was 
Sized or at any subsequent time, have 
increased otherwise than by the 
agency or at the expense of the ryot, 
and from causes not merely temporary 
or casual, 


Iliustrations. 


Of ground (1). 

(a) A’s paternal grandfather seventy years ago reclaimed 
and rendered culturable the land which Æ now holds and 
cultivates, and which came to him by inheritance from such 
paternal grandfather. B has for fifteen years held and 
cultivated land which was in a culturable state when B was 
first let into possession thereof. A and B have such there- 
fore a right of occupancy. There ie evidence that the heredi- 
tary deseendant of a ryot, who being the first settler reclaimed 
the land, has a special privilege. A and B are not ryots of 
the same class. . 

(8) 4 is in possession of a holding which has descended to 
him from his great-grandfather who held it at the time of 
the Permanent Settlement. B was let inte possession of his 
holding twenty years ago. There is evidence that the descen- 
dants of ryots, who were in possession at the time of the 
Permanent Settlement, customarily bold at rates less by four 
annas in the rupee than ryots whe have come inte possession 
ats Inter period. 4 and B sre not ryots of the same clase. 

(ce) A has acquired a right of occupancy in lend which he 
holds under, and for which he pays rent to, a proprietor. B 
has acquired a right of occupancy under the circumstances 
mentioned in clause (c) of Explanation 8 of section 19. 4 and 
B are not ryots of the same class. 


Of ground (2). 

{a} A, a ryot, holds his land at one rupee per bigha and bas 
heen paying an annual rent of Re. 17 as for 17 bighas. A 
measurement shows that he holds 23 bighas, and the whole of 
this land is of the same quality. His rent can be enhanced to 
Be. 23. 

. (8) A, a ryot, has a holding usually described in the 

jama-wasil-baki papera and the ryot’s receipts ne comprising 
27 bigabs, and the rent paid for which is Rs. 33-12. No 
measurement of this holding has at any time been made, and 
there ia no allegation that its area has been diminished by 
diluvion; but 15 bighas of land clearly distinguishable are 
shown by measurement to have been added to the holding by 
alluvion. This accreted land is of a better quality than any 
portion of the original holding, and it is shown that two rupees 
por bigha is the prevailing rate paid by ryots of the same class 
with A for land of a similar description and with similar 
advantages in the vicinity. 4 is lisble to pay Re. 30 in addi- 
tion to his former rent of Rs. 33-12. p 

{e} A was let into possession of s holding in 1860 under s 
written lease, which describes the bolding as comprising 
87 bighas of land and gives the boundaries. The land is 
situated in a cultivated village, and the boundaries are ascer- 
tainnble and definite. In 1880 the land within these boundaries 
is measured and found to be 45 bighas. A ia not lisble to pay 
enhanced rent in respect of the 8 additional bighas found to 
be within the boundaries stated in his lease. 

(d) A was let into possession of a holding in 1850 under 
a written lease, which describes the holding as comprising 
60 bighas, more or less, and gives the boundaries. The land 
is situate in a village which in 1850 consisted chiefly of 
uneleared jangal, and the boundaries are inexact snd’ 


As to (c) and (d) zee IX, B. L. R., 169; 1V, Kent's 
Commentaries, § 468: H, Smith, L. C. 528: Taylor 
on Evidence, §§ 11041-105. 


XXI, W. R. 46; I. B. L. R. A.C. 21: Hay’s 
Rep. 1868, p. 560- 


New. 


New. 


THE LANDLORD AND TENANT BILL. 127 


ee 


indefinite. In 3880-4 is found to be in possession of 200 
bighas of cultivated land, to which the description by 
boundaries is spplicable. 4 is liable to enhancement. 

(e) 4 beid and cultivated 80 bighas of land at one 
rupee per bigha from 1868 to 1875. The land so regu- 
larly cultivated by him up to 1876 was then bounded on 
the east by uncleared waste land belonging to 4’s land. 
lord. In 1876 A began to encroach upon this waste land, 
and in 1880 is found to be, without the acquiescence of his 
landlord, in possession of 20 bighas of this waste hnd in 
addition to the $0 bighas originally held and cultivated by 
him. 4 landlord may either treat 4 as a trespasser in 
respect of these 20 bighas, and sue to eject him therefrom 
and to recover from him mesne profits in respect thereof ; 
or may accept 4 as his tenaot for the 20 bighas as an addition 
to A original holding of 30 bighas. In the latter case 
A shall be liable to pay additional or enhanced rent for the 
20 bigas of land. N 

Explanation I.—No person 

Meaning of term “land isa “landlord” within the 

lord.” meaning of this section who 
has not— 
(a) a permanent transferable interest in the 


land of which the rent is payable to 


him: or 
(2) a farming or leasehold interest in the land 
of which the rent is payable to him. 
Explanation I7—The term “land” in this 
; section means land used or 
aang of tem intended to be used for 
7 agriculture, horticulture, 
pasture, or other similar purpose, When a land- 
lord proceeds upon the fourth ground to enhance 
the rent of land used orintended to be used for 
pasture, such rent may be so fixed that the 
euhanced rate shall bear to the rate then prevail- 
ing for arable land in the vicinity the same pro- 
portion which the former rate bore to the similar 
rate prevailing at the time when such former rent 
was fixed, or at any subsequent time. 
Explanation I17—When a table of rates 
been prepared and 
sanctioned in the manner 
hereafter in this Act, pro- 
vided any such rate so fixed 
shall be taken to be a prevailing rate within the 
meaning of the first ground of enhancement 
specified in this section. 
23. (a.) In any case in which: “ rent of an 
x occupancy holding is en- 
en ce ine hanced upon the Shira or 
effected solely by his fourth ground specified in 
agency or at his expense gection 22, if the increase 
otherwise to half only. * 
of the productive powers of 
the land or of the price of produce has been 
wholly effected by the agency or at the expense 
of the landlord, such landlord shall be entitled to 
the whole of the benefit, of such increase. If 
euch increase has taken place otherwise than by 
the agency or at the expense of the landlord or 
the ryot, such landlord shall be entitled to one- 
half of such benefit only. 
{(%.) In any case in which ig of an 
xe occupancy holding is en- 
as i e ebeno haned sea the the third or 
pon third or fourth . : 
ground. . fourth ground specified in 
section 22, the enhanced 
rent shall not be more than double the rent previ- 
ously paid; and shall not bear a higher proportion 
to such rent previously paid than the increased 
productive powers or increased prices bear respec- 
tively to the former productive power or the 
x former prices. In estimating 
Pit Na a a the increased productive 
age of years, powers or the increased 
prices, the Court or the Col- 


Rate fixed by Collector 
to be deemed a prevailing 
rate. 
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lector shall have regard to such an average of 
years as under the circumstances may appear 
reasonable. 
(e). In any case in which the rent of a ryot 
Rent enhanced onfiret, Saving a right of occupancy 
third, or fourth ground és enhanced upon the first, 
= fo exceed one fourth pe or fourth Laud peci- 
over oe in section 22, the en- 
oatu of aron cats hanced rent shall not be more 
crops. than one-fourth, or, in the 
case of any such ryot aa is mentioned in clause {c) 
of explanation 8 of section 19, three-tenths of the 
average annual value of the gross produce of the 
land for which such rent is payable. Such average 
annual value shali be calculated for staple crops 
only, and upon the prices at harvest time of a rea- 
Boord sonable number of years. The 
o of Revenue to a 
make rules for calcula. Doard of Revenue may from 
ting average value ond time to time make, and when 
fo agarose and notify made, alter, add to, and 
cig revoke rules for calculating 
such average annual value, and shali also determine 
and notify by an advertisement in the Calcutta 
Gazette what eropa shall be deemed to be staple 
crops, for the purposes of such calculation, in any 
district or in any area lese than a district to be 
described in such notification, When auch staple 
crops have been so determined and notified for any 
such distriet er area, one year’s previous notice 
shall be given of any alterations in such staples. 
(d.) The Court or the Collector may, if it seems New, 
i expedient in any case in 
mazogresivo enhance: which enhancement of the 
ent may be directed, f 
rent of an occupancy holding 
is allowed direct that such enhancement shall be 
gradual; that is to say, that the rent shall in- 
erease yearly by deerees for any number of years 
not exceeding five until the limit of the enhance- 
ment allowed has been reached. 
(e.) In any case in which, the rent of a ryot is 
Ryot entitled to a de- found to be liable to en- 
duction for rosd cess, hancement on the fourth 
ke. ground specified in section 
22, if such ryot has been paying an annual sum 
by way of road cess, publie works cess, or the 
like, the enhanced rent which such ryot shall be 
otherwise found liable to pay shall be reduced by 
an amount equal to such annual sum, 


Illustrations. 

A, & ryot having a right of oceapáncy, was ing an 
annual rent of Rs. 8 It is found in Tephancement so 
ceedings that this rent can fairly be enhanced on the fourth 
ground to Rs. 12; but, as A was paying four annas annu- 
ally as road cess, the amount of rent which Æ will be liable 
to pay‘in future will be Rs, 12, less 4 annas, or Re, 11-12. 


24. The rent of a ryot having a right of occu- 
No enhancement in PAancy shall not be lable to 
certain cases of the rent enhancement (1) when he 
of a ryot having aright holds under a written lease 
of occupancy. for a term certain, which 
has not expired ; (2) when auch ryot and his lang- 
lord have contracted that such rent shall not be 
enhanced. 
25. Subject to the provisions of clause (a) of 
ast section 105, of clause (2) of 
Ryot having right of section iil, and of section 
oopan wh of Saris 114, a ryot having 7 right of 
oceupancy is entitled, on any 
one or more of following grounds and not 
otherwise, to an abatement of the rent payable by 
him in money, namely :— 
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(1) on the ground that the quantity of land 
held by such ryot has been shown by 
measurement to be less than the quan- 
“tity for which rent has been previously 
paid by him; 

(2) on the ground that the productive powers 
of the land held by such ryot as com- 
pared with such powers at the time 
when the rent was fixed, or at any 
subsequent time, have decreased from 
some cause beyond the ryot’s control, 
and not merely temporary or casual ; 

(3) on the ground that the prices of produce 
in the locality or at the usual markets, 
as compared with similar prices at the 
time when the rent was fixed or at any 
subsequent time, have decreased from 
some cause beyond the ryot’s control, 
and not merely temporary or casual. 


Cuaprer [V.—Or Ryors woo naive HELD Lanp 
FOR THREE OR MORE BUT LESS THAN TWELVE 
Years. 


26, Any ryot, who fora continuous period of 
Ryi ~. three or more, but iess than 
yot who has cniti- 
voted or held land for twelve years has as a tenant 
threo years protected held, or has as a tenant oc- 
from arbitrary eviction. eypied and cultivated land 
other than ddamar, nijjote or str land let on lease 
Jor a term or year by year, shall not be evicted 
from such land by the Isndlord thereof otherwise 
than {e) for non-payment of rent, or () fora 
breach of some condition of his lease which ex- 
pressly provides that eviction shall be the penalty 
of such breach, or (c} for refusal to pay an in- 
creased rent demanded by his landlord. Such in- 
a Tig tea and the grounds 
| Notice upon which it is demanded 
inpe Sisa to be; shall be specified in a notice 
which shall be served upon 
auch ryot (a) in districts or parts of districts in 
which the Fusti or Umli year prevails, in or before 
the month of Jeyt; or (6) in districfs or parts of 
districts in which the Bengali year prevails, in or 
before the month of Pous. Such grounds shall 
not be limited by any of the provisions of this 
Act. 
27. (a) When any such ryot has been served 
: with a notice of demand of 
wane cach nyo akin increased rent under the 
fiable for the increased provisions of section 26, he 
rent demanded, if he re- shall be Hable to pay such 
i eg acon of increased rent from the first 
i day of the year nest ensu- 
ing after the service of such notice, if he remains 
in possession of the land mentioned in such notice 
s mh gy. i i 
6 such ryotis unwilling to pay the in- 
Any such ryot, if mn- cTeased rent demanded and 
willing to pay sachin- desires to give up the land 
creased rent, may ràin- mentioned in the notice, he 
quish the land. may at any time before the 
end of the year, in which such notice is served, 
give notice of relinquishment to his landlord. 
Such notice of relinquishment shall be served 
through the Civil Court, and shall, if swch land- 
dord, within the first month of the year next ensi- 
ing after service of notice, pays to auch ryot or 
dodges in Court the compensation for disturbance 
provided by section 28, determine the tenancy of 
such land as between them. f 


26 
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28. Any such ryot, who, being unwilling to 
pay the increased rent de- 
manded for the land held by 
him, relinquishes such land 
ed rent as compensstion in the manner stated in 
ioe Gistasnenes clause (4) of section 2%, shall 
be entitled to receive as compensation for disturb- 
ance a sum equal to the increased rent of one 
year as demanded in the notice aforesaid. Such 
ryot, if such sum is not paid to him or lodged in 
Court as provided in the said clause (4), shall be 
entitled to retain possession of the land at the 
previous rent, or may at his option sue for such 
amount in the Civil Court. 


Any such ryot so re- 
Finquishing his land enti- 
to one year’s increas- 


29. A ryot who for a continuous period of three 
or more but less than twelve 
Pieras ry Pe dies years has as a tenant held, 
twelve years, if evicted, or has as a tenant occupied 
hayes fo compensation and cultivated land other 
= than ddamar, nijjote, or str 
Jand let on lease for a term or year by year, shall, 
if evicted from such land on any of the grounds 
mentioned in section 26, or if he relinquishes it 
under clause (4) of section 27, be entitled to 
receive compensation for any improvements which 
he may have made on such land at any time while 
he held or occupied it as aforesaid. 
Ezplanetion.—The term “improvements” in 
this section means works by which the cultivation 
of land has been lastingly facilitated, or the pro- 
ductive powers of land have been Jastingly in- 
creased, and includes— ` 
(a) the erection of a dwelling-house and 
offices suitable for the habitation of a 
cultivating ryot ; 
(2) the making of tanks, wells, and other 
works for the storage, supply or dis- 
tribution of water for agricultural 


Pyrposes ; 

(¢) works for the drainage of land, or for 
the protection of land from floods 
or from erosion or other damage by 
water ; 

(d) the reclaiming, clearing or enclosing of 
land for agricultural purposes ; 

(e) the renewal or re-construction of any of 
the foregoing works, or alterations 
therein, or additions thereto ; 

(S) the planting of fruit-trees. 

80, The landlord and the ryot may on 

. the amount and mode and 

SEE EA time of payment of the com- 

compensation. If they pensation mentioned in sec- 

do not agree, Civil Court tion 29. If they do not 

may decide. Principles agree, the Civil Court may 

NOD. “gs * 

upon the petition of either 

of them determine the amount of such compensa- 

tion, and in so doing shall take into consideration 
the following principles :— 

(a) The amount of the ryot’s compensation 
in respect of an improvement shall be 
the sum laid out by the ryot on the 
improvement with a deduction of a 
proportionate part thereof for each 
year while the tenancy endures after 
the year of tenancy in which the 
outlay is made, and while the improve- 
ment continues nnexhausted. 


TENANT BILL. 
New. 


Compexastion for Improvements. 

In the case of a ryct who has held far twelor years 
and has therefore acquired a right of orcupancy, no 
compensation for improvements ia ordinarily required, 
as we have decided that his holding is to be brought 
to aale in execution of a decree for rent, and the ® 
price realized will include the value of the improve- 
ments. The ryot will receive the surplus eale-pro- 
eceds after the landlord’s claims for rent have been 
satisfied. This is, howover, concerned only with the 
case of non-payment of reat. In the possible case of 
eviction for breach of s condition of a lease, provi. 
sion for giving compensation fur improvemonts to w 
tight-of-cccupancy ryot bas been made in clause fe) 
of section 20, 

We have decided not to make any rules for com- 
pensation for improvements made by a ryot who has 
not held for three years. 

It remains to deal with ryota who have held for 
three or more then three years, but less thea twelve 
years; and the tort deals with these. 


88 & 89 Vic., Cap. 92, s. 7. 
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88 & 89 Vic., Cap. 92, s. 11. 


od. 8.19 and The Landlord and Tenant (Ireland) 


Act, 1870. 


See Article 60 of the Digest. 


See Articles 49 and 52 of the Digest. 


Beo Article 60 of the Digest. 


(8): In determiniug the amount of compen- 
sation in respect of an improvement 
there shall be taken into account in 
reduction thereof any sum reasonably 
necessary to put the same into gaod 

æ repair or condition. 

{e) Any deterioration of the holding caused 
by the act of the ryot shall be taken 
inte account. ; 

The Civil Court, having determined the eon 
of compensation, shall make 
Rese dodo ny a decree for the same. Such 
decree, if the amount of com- 
pensation awarded thereby does not exceed fifty 
rupees, shall be final and conclusive. 
81. Any such ryot ry is 2 in section 
may, on the grounds 
Ftd sel dale mentioned in section 25 or 
Isndlord . refuse, may any of them, claim abate- 
relinquish tend and clim ment of the rent payable 
ame by him in money. If the 
landlord of such ryot is unwilling to allow the 
abatement to which such ryot would be so entitled, 
such ryot may relinquish the land in the manner 
rovided in section 27, and, in this event, he shall 
ke entitled to eqmpensation under the provisions 
of sections 28, 29 and 30. The compensation 
recoverable under section 28 in any such case 
shall be a sum equal to the unabated rent of 


one year. 


Cuapren V.—Or Ryors wHO Have MELD Lap 
FOR LESS THAN TurEE Yzanrs. 


82. (1) Subject to the other provisions of this 
et, no ryot who has as a 
ihe tenant held, or has as a 
teana at, aa al of tenant pea in cuiti- 
s. oy vated, or less than 
thrgngh the Court, three years, whether under 
a written agreement or not, shall be entitled by 
reason of such holding or oceupying to retain 
ossession of such land against the will of his 
landlord : but a ryot, whe does not quit of his own 
accord, shall not be evicted otherwis@than by the 
action of the Civil Court. 

(2) No ryot, who has as a tenant held, or has 
Such ryot may not ma 2S 2 tenant oe and 
for vpiti of fu. cultivated, land for less than 
ture rent or for abate- three years, may maintain a 
ment. suit against his landlord— 

{a) for the determination of the rent at 
which he shall be entitled to continue 
to hold or occupy and cultivate such 
land ; or 3 

(8) for abatement of the rent previously paid 
by him for such land. | 

88. (1) “When any such ryot as is mentioned 
in section $2 has been let into possession other- 

. wise than for a term certain, 
Any much ryot et into or having been let into 
or a term, or holding possession for-e term certain 
over on expiry of term, has held over on the expiry 
may not be ejected with- of such term with the con- 
out notice to quit. - gent, express or implied, of 
his landlord, such ryot may not be ejected unless 
a notice to quit has been served upon him as 
hereinafter provided. i 
(2) Such notice to quit shall be in writing and 
Sie dag ge ree be snips through the 
plained eed ivil Court (2) in districts 
be given, snd bow tobe or parts of districts in which 
the Fusi or Umli year 
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prevails, in or before the month of Jeyt; or (8) 
in districts or parts of districts in which the 
Bengali year prevails, in or before the month of 


Pous. 


84, When a ryot, who in the case mentioned 
: , in clause 1 of sectione33 has, 
Ryot served with notice in accordance with the pro- 


to gait a» providel in Visions of Clause 2 of the 
same section, been served 
with a notice to quit land, refuses to give up such 
land from the first day of the year next ensuing 
after service of such notice; or 

when a ryot, who has been let into possession of 

or ryot bolding after land for a term lesa than 
expiry of term of 
than three years without up such land upon the ex- 


landlord's consent, piry of such term and has 
not the consent, express or implied, of his land- 
lord to hold over, 


the landlord may, within three months from the 


expiry of the year in which 
such notice «vas served or 
from the expiry of such 
term, sue to eject such ryot ; 
and, in any case in which such a suit has been 
instituted, no time subsequent fo the year in 
which such notice was served or subsequent to 
the said term shall be taken into account so as 
to give to any such ryot any benefit which is by 
this Act given to ryots, who bave held, or occu 
pied and cultivated, land for three years or any 
longer period ; 

and such landlord, 


may besued and ejected 
by Court. Period of 
wrongful holding not to 
count. 


if he obtains a decree for 


lesa three years, refuses to give - 


Such ryot when ejected 
Viable for full ictting 
value of the land, and 


ejectment against such ryot, 
shall be entitled to recover 
in execution of such decree 


also for dypage. the full letting value of the 
land for such time as he may. be kept out of 
possession after the expiry of such year or such 
term as aforesaid, together with reasonable com- 
pensation for any other damage or loss that may 
have been caused to him by being so kept out of 

session. : 

35. (1). No ryot who has as a tenant held, or 


Ryot who has held land 
for less than three years, 
not liable to pay higher 
rent, wnless there be a 
written agreement or uns 
lesa a notice has been 
served. Notice to state 

_ grounds of enhancement, 


has as a tenant occupied 
and cultivated, land for less 
than three years shall be 
liable to pay a higher rent 
than that paid by him for 
the previous year, unless a 
written agreement has been 


entered into by him and his Jandlord for the pay- 
ment of such higher rent; or unless a notice 
demanding such higher rent has been served upon 
him within the time provided in clause 2 of sec- 
tion 33 for the notice therein mentioned. Such 
notice shall set forth the grounds upon which such 
higher rent is claimed, but such grounds shall not 
be limited by any of the provisions of this Act. 
(2). When a notice demanding higher rent has 


Such ryot served with 
such notice may relin- 
quish land. If he do not, 
he is liable to pay in- 
creased rent demanded 


been served upon any such 
ryot as provided in clause 
1, such ryot, if he is un- 
willing to pay such enhanced 


up to limit of double 


rent, may relinquish the 
former rent, 


land before the first day of 
the year next ensuing after service of such notice. 
If be does not so relinquish the land, he shall 
be liable to pay the increased rent demanded by 
such notice from such first day of the year next 
ensuing: provided that he shall not im any case 
be liable under this rule to pay more than double 
the former rent. 
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New. 


New. 
See North-Western Provinces Rent Act XVII of 
1878, s. 21. 


Soc Article 61 of the Digest. 
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Article 61 of the Digest. 


The draft hero supposes the landlord to be on the 
alert and to keep himself informed of what is going 
on upon his property. In this case eviction is the 
penalty, if the ryot pertinaciously continues ta do 
what he has no right to do. 


The draft here supposes the landlord to be negli- 
gent in looking after his property, and in conse- 
quence uot to have given ryot notice of objec- 
tion at aa early & period as he otherwise might have 
done bad he been diligent. 


Explanation —When any such ryot is served 
with a notice to quit or pay a specified increased 
rent, and he élects to remain in possession of the 
land mentioned in such notice, the tenancy is not 
thereby determined, and such notice shall be’ 
treated as a notice under clause 1. 


Cuapren Vi.—Or rae usg or Lann rog BUILDING 
OSES. 
86. When land used or let to be used for agricul- 
Byot may not use land ture, horticulture, pasture, 
for building or other pur- Or any other similar purpose 
pose inconsistent with is held by any such ryot as 
use for which it was let. is mentioned in section 16 or 
in section 26, such ryot shall not, without the per- 
mission of the landlord of such land, use any 
portion thereof for building or any other purpose 
inconsistent with that for which it was used or 
let tobe used as aforesaid : provided that a ryot 
may without such permission erect upon such 
Buds dose wat eaten land a brick-built or other 
to erection of a suitable dwelling-house suitable for 
residence. . the use and occupation of 
himself and his family, to- 
githa with such out-houses and offices as may 
e necessary thereto. 
87. If any such 7 begins to Ase any such 
F nd without the permission 
ii dirs pa ie o£ the landlord thereof for 
served with noticeofob- building or any other pur-, 
lection. ose inconsistent with that 
for which it was used or let to be used as afore- 
said, such landlord may serve such ryot through 
the Civil Court with a notice requiring him to 


-desist from such change of the use of the land, 


and to restore it to its former condition, if such 
condition has been altered. 
88. In any ease in which’ such potice is 
If eyot does not obey served upon such ryot within 
notice served in reason. 8 Teasonable time after he 
able time, and landlord began to echange the use 
gbiains injunction, ryot of the land, if such ryot 
may be ected. om fails to comply with the re- 
- quirements of such notice, 
and if such landlord having applied, to the Civil 
Court under the provisions of The Specific Relief 
Act, 1877, obtains a mandatory injunction to re- 
strain such ryot from changing the use of the 
land, and to direct him te restore it to its former 
condition, where such condition has been altered, 


` then, if such ryot for one month after the date 


of the decree granting such injunction, or, where 
such decree has been made er parte, after the 
date of service upon him of notice of such in- 
junction, fails to obey the same, he shall be liable 
to be ejected by the Court from the land in re- 
tof which the injunction was granted ; he 
shal? also be liable to pay by way of damages such 
sum as the Court which granted the injunction 
may find to be necessary to restore the land to 
its former condition, where such condition has 
been altered ; and he shall not be entitled to com- 
pensation in respect’ of any buildings or works 
erected or executed upon such land. 
89. In any case in vaih such ieue is na 
z served upon such ryot with- 
Aah pono D rhs in a reasonable time after 
and no evidence that he began to change the use 
landlord was earlier of the land, if there is no 
me ar ine had ae evidence that the landlord 
not liable to ejectment, was aware thereof for, some 
Sod oatitia to compet considerable time before he 
cape baldi - took steps to have such 
moving buildings, &. tice served, and if the 
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Jandlord obtains a mandatory injunction as afore- 
said, such ryot may be compelled to obey such 
injunction in any manner provided in that behalf 
by The Code of Civil Procedure, but he shall not 
be liable to ejectment, and be shall be entitled 
to receive from his landlord such compensation 
as the Court which granted the injunction may 
find to be a reasonable equivalent for any loss 
sustained by him iñ consequence of his having to 
remove any buildings or worke erected by him 
before he received the notice mentioned in sec- 
tion 87. 
40. If the landlord, being avas that any such 
3 A ryot has begun to use any 
Peery bein jection such land for building or 
allowing ryot to spend any other purpose incon- 
money ; sistent with that for which 
it was used or let to be used as aforesaid, without 
objection allows such ryot to expend money on 
such building or other purpose ; 
or, if the landlord fails to serve the ryot with 
or landlord serving no such notice ag is mentioned 
notice of objection for in section 37 within two 
two years, years after such ryot so 
began to change the use of the land ; 
euch landlord shall be estopped from afterwards 
estopped from after- Objecting to such changed 
wards objecting to use, and such land shall be 
change of useoftheland. deemed to have been let for 
` building or such other purpose to which its use 
has been altered. 
41. (e) When land used or let to be used for 
i building or any purpose 
. ie n other than agriculture, hor- 
building or other such ticulture, pasture, or the 
purpose gives aright of Jike, has been in the imme- 
ns ier diate possession of a tenant, 
whether@under or without a lease, for the full 
period of twelve years after the commencement of 
this Act, such tenant shall, in the absence of any 
contract to the contrary, acquire a right of occu- 
paney in such land, and shall not be liable to be 
ejected. S 
Explanation.—The possession of the father or 
other person from whom the tenant inherits shall 
be deemed to be the possession of the tenant, 
within the meaning of this rule for the purpose 
of acquiring aright of occupancy. 
(2) The interest of the person, who has 
P ha 60 acquired a right of occu- 
scene beeen pancy shall be hereitable, 
and devisable. transferable, and- devisable, 
and shall be liable to sale in 
execution of any deeree of the Civil Court. 
(c.) Ifsuch tenant makes default in paying 
the rent of such tanid, fhe land together with a 
uildings or other wor! 
Pots gp of pevment thereupon may be brought to 
ings, &o., may be sold. Sale in execution of a decree 
for arrears of such rent and 


shall be subject to the provisions of section 64 :' 


provided that any such tenant may be ejected for a 
breach of any condition of his tenancy for which 
breach he is liable to.ejectment by virtue of a 
contract between him and his landlord. 

42. When a tenant has acquired a right 

Rule for enhancing of occupancy in any land 
the rent of land used for under the provisions of 
building or other suck section 41, if the rent of 
pupe. such) land has not been 
enhanced during the previdue ten years, the land- 
lord thereof shall be entitled from time to time to 
enhance such rent, so that it\may be ‘equal to the 
rent paid by other tenants for land in the 
neighbourhood having similar advantages and used 


Consider procedure to be followed. 


THE LANDLORD AWD.TENANT BILL. 135 


Nemo potest case dominus et tenons, 


Kent, vol. IV, p. 108: Woodfall, 281. 


Kent, vol. IV, p. 112. 


1Kent, vol. IV, pp. 110, 111. 
218 B, L. R., 198. 


Sand 9 Vic., cap. 108, s, 9, 


for similar purposes, or so that it may be equal tp 
five per centum per annum of the market value 
of such Jand. pOr eee Pee en tre at 
Cuarrez VII.—Or Menazz. 

43. (@.) When by purchase at a private 

‘When mmo person be- `ar” publie sale, by gift, 
comes owner of an estate succession, or will, the pro- 
and a tenure therein, the prietor of an estaté becomes 
tenure to be merged in the owner of a tenure in 
the estate. - such estate, such tenure 
shall, unless such. proprietor can show that he 
had a contrary intention, be presumed to be 
merged in the Ft arf interest and to be 
extinguished by the fact of the same person being 
owner of the estate and the tenure, subject, how- 


‘ever, to the following conditions :— 


{1.) Such person must be owner of 
“the estate and the tenure in the 
same right and at the same 

time, ear 
(2) Dhe presumption shall not arise 
in the case of a minor until he 
‘becomes of full agè, or in the case 
ef a person of unsound mind 
until he becomes of sound 


mind. 

(8.) Such merger shall not operate to 
“the prejudices of any person 
having a len! upon such tenure 
or of a22 tunes temure-holder or 


ryot. 

(4.) Subject to the provisions of the 
law for the time being in force 
relating to sales of land for 
arrears of Government revenue, 
and subject to the provisions of 
this Act as to sales for arrears of 
rent without, or in execution of, a 
decree, such proprietor shall have 
the same rights and be subject to 
the same liabilities which the 
previous holder of such tenure 
had or was subject to, in respect 
of those ns between whom 
and such -tenure-holder the 
relation of landlord and tenant 
existed : 

provided that when, in the case of two or more 
persons being coparceners, 
one or more, but not all, of 
such persons become the owners of a tenure in 
such estate, no merger shall take place. 


(3.) Upon the expiry of three months 
Deed declaratory of from the date when such 
intention must be person so became owner of 
registered within threo ‘the estate and the tenore, 
onths and published Pa s 
upon land comprised in such contrary intention may 
tenure, be proved in the following 
manner and not otherwise ; that is to say, by the 
production of a deed declaratory of such inten- 
tion and duly registered within such period of 
three months, and by proof that a copy of such 
deed was published in the manner provided in 
sub-clauses 4 and 5 of clause (a) of section 203 
for the notification therein mentioned. 
44. The provisions of section, 43, so far as 
Provisions of section they are applicable, shall 
43 toapply toother cases apply, mutatis mutandis, toa 
in which the owner of a tenure-holder acquiring an 
in lamellae under-tenure of the first 
inferigg, degree; to an nnder-tenure. 


Proviso. 
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holder of the first degree acquiring an under- 
tenure of the second degree; and so on in order ; 
and also to a proprietor, tenure-holder or under- 
tenure-holder acquiring an occupancy holding, the 
rent of which was previously payable directly to 
such proprietor, tenure-holder, or under-tenure- 
holder,- 
45. Ii is hereby declared to be, and to have 
bki always been, the i in the 
retary territories under ù minis- 
title Sen | iY etate fi n tration of the Lieutenanta 
purchased by Secretary Governor of Bengal that, 
of Stete for India in shen the Secretary of State 
Sor India in Council acquires 
an estate by purchase or otherwise, the proprietary 
interest in the land included in such estate i8 merged 
tx the paramount title of suck Secretary of State, 
and extinguished by the fact of such proprietary 
interest and guch paramount title meeting in the 
same person. The third and fourth conditions 
mentioned in clause (a) of section 43 shall apply 
to every such estate acquired bythe Secretary of 
State for Indig in Council. Nothing contained in 
this section shall be construed to interfere with the 
operation in any such estate of Act VIII of 1879 
passed by the Lieutenant-Governor of Bengal im 
Council, or of any Act for the time being in force 
Sor the recovery of publie demands. 


Illustration, 


An estate named Sultanpur is purchased by the Col- 
lector of Burdwan on behalf of the Secretary of State for 
India in Council at a sale for arrears of land revenue, A,B, 
aud- C are ryots holding land included in this estate, and 
before the sale they paid certain annual sums ae rent 
direct to the proprietor of Sultanpur. After the sale 
they are liable to pay the same annual sums to the 
Secretary of State for India in Council, and euch sums 
are so payable not as rent, but as land revenue, 


Cuaprer VIII.—Or ue ‘ReeisteatTion oF 
Transrezs or Tenures, UNDER-TENURES, 
AND OCCUPANCY HOLDINGS. 


46. Every succession to, or transfer of, a 
tenure or under-tenure or any portion thereof, or 
of an occupancy holding shall within three months 
after such transfer or succession be registered in 

. the sarrishta or Hent-Office 
Poca tt s gise of the landlord to whom the 
under-tenure or holding rent of sach tenure, under- 
de his Jagdlord'o sare tenure, or occupancy holding 
rent binding on landlord 18 Pay: able ; and such land- 
without bis consent in lord shall admit to registry 
writing. and otherwise give effect to 
every such transfer or succession : provided that 
no landlord shall be bound to admit to registry 
or give effect to any division or distribution of 
the rent of such tenure, under-tenure, or occupancy 
holding, nor shall any such division or distribution 
be valid against such landlord without his consent 
in writing. — 

Explanation 1.—The term “transfer” in thie 
section means and includes a transfer by private 
sale, gift, or exchange, or by sale in execution of 
a decree. f 

Explanation 2.—The term “ succession” in thia 
section includes devolution by will or by inherit- 
ance. In the case of a succession, when there are 
more heirs than one, all such heirs shall be entitled 
to have their names registered, 

47. In evety case of succession to, aud trans- 
fer of, a tenure, under-tenure, or occupancy holding, 
not being a transfer by sale in execution of a 


See Article 25 of the Digest. 
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Bea Article 27 of the Digest. Except in the case 
of patni taluks, the existing law doos not provide 


for a feo upon a transfer or succession. 


See Note 5, page 12 of the Digest, 


See Article 29 of the Digest. 


registration of transfer 


deoree for arrears of its own rent, the landlord there- 
: of is entitled to a fee, which 

Landlord entitled to shall be paid upon the regis- 
fee on transfer of a te- tration of such transfer or 
par e e9 °F succession. Such fee shall 

be two per -centum upon 
the annual rent of such tenure, under-tenure or 
occupancy holding, provided that no such fee 
shall be ese than one rupee or more than one 
hundred rupees. In default of payment of such 
fee, such landlord may refuse to register such 
transfer or succession, 

48. (a.) In every case of transfer of a tenure 

under-tenure or occupancy 

Effect of transfer and holding, not being a trans- 
of registration of p fer fei sale = execution of 
abili a decree, the transferrer 
Seles for ren, shall cease to be, and the 
transferee shall become personally liable for the 
rent of such tenure, under-tenure or holding from 
and after the date of application for registery. 

(2.) In every case of transfer of a tenure, 
under-tenure or occupancy holding by sale in 
execution of a decree for arrears of the rent there- 
of, the transferea shall be personally liable for 
such rent from and after thé date of the confirm- 
ation of such sale by the Court. The former 
tenant shall be personally liable for such rent up 
to such date. 

{c.) In every case of transfer of a tenure 
or under-tenure by sale in execution of a decree, 
not being a decree for arrears of the rent 
thereof, it shalt be the duty of the tenant whose 
interest is so transferred to give notice of such 
transfer to his landlord. If he gives such notice 
within a reasonable time, he shall cease to be, and 
the transferee shall become, personally liable for 
the rent from the date of the confirmation of the 
sale. If he omits to give such notice within a 
reasonable time, he shall remain personally liable 
for the rent until he gives notice of the transfer. 

{d.) In every case of succession to a tenure, 
under-tenure or occupancy holding, the person. 
succeeding shall upon taking possession, be person- 
ally liable for such rent from and after the death 
of the previous tenant. 

49. If inany case of transfer of a tenure, 

under-tenure or occupancy 

Consequence of non- holding, not being a transfer 
other than transfer by by igs = Sannea of a 

: h Y decree, application for regis- 
vole inoneruriee tration of such taiit ta 
not made and the proper fee tendered within three 
months as provided in section 46, the transferrer 
shall remain liable for the rent, and the landlord 
shall not be bound to recognize the transfer. 
Such landlord shall, however, admit such transfer 
to registry after the expiry of the said period of 
three months upon payment of a fe of twenty per 
centum tf the amount of one year’s rent, provided 
that no such fee shall be less than ten rupees or 
more than one thousand rupees 

50. (a.) If in any case al caer to a tenure 

_ oF under-tenure, or in any 
Poorer ip ay Spee case of transfer thereof by 


sion, x oa transfer by sale in execution of a decree, 
execution sais, In case oi i i i i 
e anua. application for registration 


of such succession or transfer 
ie not made dy all or any of the transferrers’ or 
successore, and the proper fee tendered within three 
months as provided in section 46, the landlord 
shall be entitled to attach and hold possession of 
such tenure or ander-tenure. 


2L 
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(6.) After the 


Landlord may collect 
rents of tenure or under- 


attachment of such tenure 
or under-tenure, and until 
_such succession or transfer 


tenure attached, but 
a scoount for balance 
after deducting his own 


is registered, such landlord 
shall be entitled to collect 
the rents from the under- 


gae tenure-holders or ryots, and 
after deducting therefrom the cost of the attach- 
menta, the expenses of collection, and the rent 
due to himself, he shall hold the balance in trust 
for the person entitled by succession or by pur 
chase at such sale. 

(c.) I£ the rents so collected from the under- 
tenure-holdera or ryote are 
insufficient to discharge the 
cost of the attachment, the 
expenses of collection and 
the rent due to such land- 
lord, the person so entitled by succession or pur- 
chase at the execution sale shall be liable for the 
deficiency, and such landlord may proceed against 
him for the recovery of the same, subject, how- 
ever, to the provisions of section 64. 

(Z) Such landlord shall at ay, time pter 

the expi of the sai 

Par ont. ma z fird period PE three months 
tenure or under-tenure admit to registry such suc- 
to registery on payment cession or transfer by ex- 

F ecution sale, upon payment of 
a fee of twenty per centum of the amonnt of one 
years rent, provided that no such fee shall be 
tess than ten rupees or more than one thousand 
rupees. 

51. Ifin any case of succession to a holding or 


It collections inne 

- cient, person entit! 
succession or purchass 
liable for the deficiency. 


registration of a succes- 
tion, or of a transfer by 
execution sale, in case 


in any case of transfer 
thereof by aale in execution 
of a decree, such succession 
or transfer is not registered 


of w holting. within three months as pro- 


vided in section 46, éy alt or uny of the transferees 
or successors, the landlord shall be entitled to 
attach and hold possession of euch holding, and 
may cultivate it or let it for cultivation. Such 
landlord shall at any time after the expiry of the 
said period of three months admit to registry such 
succession or transfer by execution sale, upon pay- 
ment of a fee of twenty per centum of the amount of 
one year’s rent, provided that no such fee shall be 
less than ten rupees or more than one thousand’ 
rupees. I£ the person entitled by succession or 
by transfer by an execution sale fails to apply for 
registration and to tender the proper fee before 
the expiry of the Fusli or Umli or Bengali 
year, whichever prevails in his district, next ensu- 
ing after such succession or transfer, euch holding 
shall be at the absolute disposal of such landlord. 
62. If a landlord fails or refuses to admit to 
If landlord fails or re- registry and otherwise give 
fuses hy fesister, an effect to a succession to, or 
ie "Dais may ‘be transfer of, a tenure, under- 
awarded where pecuni. tenure or occupancy hold- 
ary loss bas resulted. ing, in the manner provided 
‘in section 46, the transferrer in any case of trans- 
fer by private sale, gift, or exchange, or in any 
case the transferee or successor may sue such 
landlord in the Civil Court, and if no sufficient 
grounds are shown why such succession or 
transfer should not be registered, such Civil Court 
shall make a decree directing the registry thereof, 
and may further award damages in any case in 
which pecuniary loss has resulted from such 
neglect or refusal to admit to registry and other- 
wise give effect to such succession or transfer. 
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are 
See section 23 of Mr. Mackenzie's Bill. 


See Digest, page 
the Third Scheduls, Article 18, 


28, note 4, and Article 28, 
For the period of limitation for such suite, 606 


Reg, VIII of 1819, e. 5. 


Article 27 of the Digest. 


Reg. VIII of 1819, 8. 6. 
Article 28 of the Digest. 


Reg. VIII of 1819, s. 7. 
Article 29 of the Digest. 


Reg. VIII of 1819, e. 6. 
Article 28 of the Digest. 


£ 
LL. Bi, CRS, 


Consider, should thie copy 


evidence of the succession of 
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be made primd facie 
transfer, i 


Consider if this will suit Beban 
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53. (2.) In every ease in which a patni tenure . 

Transferee or devisoo 18, transferred by private 
of patmi tenure to give Sale, gift or exchange, or by 
security to the-exteut of sale in execution of a decree, 
half the yearly rent. the proprietor shall be 
entitled to demand from the transferee substantial 
security to the amount of half the yearly rent 
payable for such tenure, and such proprietor may 
refuse to register such transfer until such security 
has been tendered and accepted. 7 

` (è.) If in any case of a transfer sneh security 


` be required and be not fur- 
nic poner aair nished within three months 
proprietor may from the date of such trans- 
the tenure. 


fer, the proprietor shall be - 
entitled to: attach and hold possession of the 
tenure to the exclusion of the transferee until 
the said security shall be furnished. The pro- 
visions of clauses (6) and (e) of section 50 
shall apply to every such attachment. 

{e.) w the security tendered by any transferee 

Application to District is rejected by the proprietor, 
Judge, if security ten- and such transferee is dia- 
peri hn oe ae satisfied with such rejection, 
order, No appeal from he may make an applica- 
such order. fion to the District Judge 
for an order directing such proprietor to receive 
such security and register such transfer. Such. 
District Judge, if satisfied of the sufficiency of the 
security tendered, may make such order, or, if not 
so satisfied, may make an order rejecting such ap- 
plication. No appeal shall lie from any such order. 

54. The Board of Revenue may prescribe for 


any class of lendlords a 
form in which they shall 
maintain a register of all 
successions to, or transfers of 
tenures, under-tenures and 


occupancy holdings, the rent 
of which is payable to a landlords, and, may 
make, and when made, cancel or alter rules for 
the maintenance of such register; and may fur- 
ther provide a penalty not exceeding fifty rupees 
for the breach of any such rule. Every person 
concerned in any such succession or transfer 
shall be entitled, upon payment of a fee of four 
annas, to receive a copy of the entry relating 
thereto made in such register. Such copy shall 
be signed by such landlord, or by the person who 
usually receives the rents on his behalf, and. shall 
be sealed with such landlord’s seal, when he com- 
monly uses a seal. 


Carrer [X.—Or Rent, Instatwants oF RENT, 
Recerts ror Rent, Dsposirs or Rants, 
APPORTIONMENT OF RENT, AND HYPOTHEOA» 
TION FOB RENT. 


55. (a.) Rent payable by a tenure-holder or 
Bent of tenureholder U2Ger-tenure-holder shall be 
or under-teuure-holder Paid upon such dates and 
payable in what instal- in such instalments as sre 
ving and upon what customary or may have been 
d _. agreed upon between such, 
tenure-holder or under-tenure-holder and bis land- 
lord; and in the absence of any such custom or 
ment, upon the dates mentioned in clause 
{4) of this section, and in instalments fixed in the- 
manner provided in the same clause. _ 
(2} Rent payable by a ryot shall be paid in 


Rent of ryots payable 
in what instalments and 
on what dates. 


four quarterly instalments 
which shall become due 
upon the first day of Asarh, 


the first day of Asin, the first day of Pous, and 
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the first day of Cheit, respectively. When any 
agreement has been made or any custom has 
existed before the commencement of this Act 
regulating the instalments in which such rent is 
payable, 

{a) the amount of the instalment payable on 
the first day of Asarh shall be the total 
of the instalments payable according 
to such agreement or custom in the 
months Beisakh, Jeyt and Asarh: 

(2) the amount of the instalment payable on 
the first day of Asin shall be the total 
of the instalments payable according 
to such agreement or custom in the 
months Srabun, Bhadro and Asin: 

(c} the amount of the instalment payable on 
the first day of Pous shall be the total 
of the instalments payable according 
to such agreement or custom in the 
months Kartik, Aghun and Pous: and 

(d) the amount of the instalment payable on 
the first day of Cheit shall be the total 
of the instalments payable according 
to such agreement or custom in the 
months Magh, Falgoon and Cheit. 

In the absence of-any such agreement or cus- 
tom the portion of the whole rent which shall be 


paid for each quarterly instalment aforesaid shall’ 


be fixed by the Collector after such inquiry as 
he may deem necessary, and with reference to what 
he may find to be the most usual practice in the 
district. Notice of the portion of rent so made 
payable upon the first day of Asarh, the first day 
of Asin, the first day of Pous, and the first day 
of Cheit, respectively, shall be given— 


by posting a copy of the Collector’s order. 


fixing such instalments at every police 

station in the district, and in each of 

the courts or offices of the following 

officials; that is to say, the District 

Judge, the Collector, the Magistrate, 

and all Munsifs, officers in charge of 

Sub-divisions and Sub-Registrars of 
Assurances in the district: and 

by proclaiming such order by beat of drum 

at the head-quarters of the district and 

of every sub-division therein, and in any 

other places which the Lieutenant. 
Governor of Bengal may direct. 

&6. Every instalment of rent not paid or 

What tobedeemedan discharged before sunset of 

arrear of rent. Interest the day or date upon which 

ORATORE: it is payable according to 

the provisions of section 55, shall be deemed to 

be an arrear of rent, and shall bear interest from 

such day or date'up to the date of any decree that 

may be passed therefor at the rate of twelve per 

centum per annum; and such interest shall be 

decreed in every case in which any such arrear 

is recovered in any Civil Court, unless the tenant 

can show that he was prevented by causes beyond his 

control from paying or discharging such instalment 

upon the day or date upon which it was payable. 


Receipts for Rent. 


57: (¢.) Every tenant who makesa payment to 
his landlord of rent, or of ang 

igor i making 1 pay- moreg reconeranie a rent, ig 
men ndora en entitled to obtain thereupon 
Warnia ay ile} and without delay a written 
in such receipt. Land- receipt for the amount paid 
lord to keep counterpart. by him. Such receipt shall 
specify the date of payment ; 


See Article 10% of the Digest. 


See Article 6 


Mackenzie's Bill. 


Lof the Digest and section 34 of Mr. 


a 
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Soe Article 99 of the Digest. 


the amount paid, or where rent is paid in kind, 
the quantity of produce delivered; the tenure, 
tnder-tenure, holding, or land in respect of which 
such rent or money is paid, or produce delivered ; 
and the instalment and year on account of which 
such payment is admitted to have been made. 
The. landlord shall retain a counterpart of such 
receipt, and similar particulars shall be inserted 
in snch counterpart. 
(2) Every tenant eal be entitled to Tessie 
; om his landlord upon the 
gran pet R expiry of the Fusli or Umli 
close of the year. Xand- or Bengali year, whichever 
lord to keap counterpart. prevails in his district, a 
statement of account showing the tenure, under- 
tenure, holding, or land for which such tenant 
pays rent to such landlord; the annual rent pay- 
able therefor; the amount of rent in arear at the 
beginning of such year; the payments made 
during the year; the portion of each pay- 
ment credited to the rent of such year and the 
portion credited to the arrears of previous years ; 
and the amount, if any, remaining unpaid at the 
close of such year. The landlord- shall retain 
a counterpart of such statement, and similar 
particulars shall be inserted in such counterpart. ` 
{c) Every landlord shall provide himself with 
.. forms of such receipts and 
aeaii to piovi statements of account, with ` 
forms of such receipts the counterparts thereof 
and account statements, attached. Such forms shall 
and the counterparta be bound together in books 
thereof. par 
‘ eontaining each not less than 


“twenty-five such receipts or statements, which 


shall be numbered consecutively. Each receipt or 
statement and the counterpart thereof shall bear 
the same consecutive number. 


(d) Every landlord, who after six months from 

P sus. the commencement of this 

sate O honk Act omits or refuses to give 

receipt or account state- to any tenant on demand a 

ment inform prescribed. receipt or statement of 

acconnt containing the above particulars shall be 
liable to the penalty provided by section 88. 


Deposit of Rent in the Collectorate. 
58. (1.) Subject to the conditions specified in 
A section 59, a tenant may in 
Piira as Tit any of the cases hereinsfter 
leotorate bis rent which mentioned deposit the rent 
has become due. payable by him in the Col- 
lectorate Treasury of the District, or, where there 
is a Sub-division, in the Treasury of the Sub- 
division, within which District or Sub-division 
the tenure, under-tenure, holding, or land for and 
in respect of: which such rent is payable, or any 
portion thereof is situate; that is to say— 

(2) when such rent was duly tendered by 
such tenant or his agent at the maz 
kachari or other place where such 
rent was payable, and such rent so 
tendered was not accepted : 

(8) when such rent is payable to copar- 
ceners jointly, and such tenant was un- 
able to obtain the joint receipt of such 
coparceners therefor, and ne manager 
has been appointed by them or by the 
District Judge: 

{c) when such tenant entertains a bond fide 
doubt as to who is entitled to receive 
such rent. g 

2u 


a 
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(2) Subject to the conditions and in the cases 

Public officer may be ofaradid, auch rent may also 
specially empowered to deposited with any publie 
receive daposite of rent. oficer specially empowered 
by the Lieutenant-Governor of Bengal to receive 
such deposits of the rents of tenures, under-tenures, 
Koldings, and land situate within a specified area. 
When a public officer has been so spectaily em- 
powered, no deposit of the rent of any tenure, 
wnder-tenure, holding or land situate within such 
area shall be received at any Collectorate or Sub- 
divisional Treasury. 


59. Such deposit of rent shall be subject to 
Conditions on which’ the following conditions, 
rent msy be deposited. that is to say— 


(2) Such rent shall be deposited, in any case 
in which a tender has been made, 
within ten clear days from the frst date 
on which after such tender the Collec- 
torate or Sub-divisional Treasury or 
publie office as it may be is open, and in 
any other case within fifteen clear days 
Srom the first date on which after such 
rent fell due suck treasury or public 
office is open. When the Collectorate 
or Sub-divisional treasury or public 
office is closed on the tenth day, the 
deposit may be made on the day on 
which such treasury or publie office 
re-opens. ’ 

(È) Such deposit shall be made by presenting 
a written application and with such 
application a written declaration in, 
or as nearly as possible in, the form 
A in the second Schedule annexed to 
this Act. Such declaration shall be 
made by the tenant, or if he is not 
personally cognizant of the facts form- 
ing the subject-matter thereof, then 

i by a person so personally cognizant. 

(ce) The rent deposited shall be the full 
amount of rent due by sich tenant 
te such landlord in respect of the 
tenure, under-tenure, holding or Jand 
mentioned in section 58, and when a 
tender has been made, of the interest, 
if any, due at the time of such tender. 


60. The officer in charge of me Collectorate 
‘ Treasury or Treasury of the 
Biasi ips eke Sanat, Sub-division or such public 
sury or public officer for officer as aforesaid shall 
rent so deposited andto receive any deposit of rent 
oa valid sequiviance. made under any of the eir- 
cumstances specified in section 58 and in com- 
` pliance with the conditions mentioned in section 
59, and shall give a receipt for the came under 
his official seal. Such receipt shall be and operate 
as a full acquittance for the rent payable by 
such tenant and deposited as aforesaid, in the 
Same manner and to the same extent as if euch 
money had been received. 


(a) in case (2) of section 58, by the person 
te whom such rent was tendered ; 

(2) in case (4) of section 58 by the copar- 
eeners jointly ; or 

(e) in case (c) of section 58, by the claimants 
jointly or by the claimant entitled to 
the receipt of such rent. 
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Provision for service of notice is made in s general 81. (a) The officer in charge of the Collec- 
section applicable to service of all sotices—Ses Notice of the deposit tofatereasury or the Trea- 
section 263, tobe giant On poten sury of the Sub-division or 
entitled, or claiming to such public officer as afore- 
be entitled, to the seig shall forthwith fave 
mah: posted in a conspicuous place 
ón his office a notification of such deposit, addressed, 
according to the purport of the application made _ 
by the depositor and the declaration therewith 
presented, to the person entitled to receive such 
ve rent or to the coparaceners or claimants aforesaid. 
If no application for payment is made under clause 
{b) within fifteen days after the posting of suck 
notification, such oficer shall within fifteen days 
after the expiry of the said fifteen days, cause a 
notice of suck deposit to be served upon such person, 
or coparceners or claimants as aforesaid. 


(6) Such rent so deposited may, upon an 
` “application being made to 
E Haearn this effect and after deduct- 
paid tosuch persons on ing the cost of serving any 
thoir receipt or joint re č notice served under clause 
dan W (a), be paid (1) to such 
sis person entitled to the same, 
or (2) to such coparceners upon their joint receipt, 
or, if a common manager be appointed on their 
behalf by themselves or by the District Judge, to 
such common manager, or (3) to such claimants 
upon their joint receipt, or to any of them who 
has obtained a decree declaring or establishing his 
title. Any person to whom payment may be made 
in accordance with these provisions may receive 
such payment through a duly authorized agent. 


(e) If no payment be made under clause’ (6) 

; for a period of three years 

j Haters fo soporte from the date of sick de- 

Payin ai at posit, the amount deposit- 

i ed may be repaid to the de- 

positor upon his application and on his giving 

back the receipt mentioned in section 60. ` Such 

amount may atany time within such period of 

three years be paid, on the return of such receipt 

and upon the joint application-of the depositor 

and of, the person or persons entitled to payment 

under clause (ő) in ay ‘manner requested- in 
such application. 


Apportionment of Rent. 


62. When two or more persons become sepa- 
tately entitled to separate 
portions of an area of land 
which forms the subject of 
a separate tenancy, and such portions of such 
area have been or can be divided by metes and 
bounds, such. persons shall be entitled to have 
such rent apportioned, and after its apportionment 
to receive separately the shares of rent apportioned’ 
upon such portions respectively. 
68. Such apportionment may be Hade by mutual 
. agreement tween such 
papperti oument howto persons and the tenant by 
whom such rent is payable. 
If such persons and such tenant cannot agree 
amongst themselves as to the manner in which such 
apportionment shall be made, the Civil Court may, 
upon the application of any such persons, or of 
such tenant, proceed to make such apportionment, 
and may to this end direct a measirement of the 
whole or any portion of such land. 


Hypothecation for Rent. 
64. Every tenure, under-tenure, and occupancy 


Apportionment of rent 
in what oasen 
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holding shall be deemed to be hypothecated for the 


Every tenure, under- 
tenure, and holding to be 
deemed hypothecated for 
its own rent which shall 
bea first charge there- 
upon. 


æent thereof, and such rent 
shall be a first charge there~ 
upon. When such rent is in 
arrear, the landlord shall not 
be entitled to resort to 
any other process for the 


recovery thereof, until be has first brought such 
tenure, under-tenure, or holding to sale either in a 
summary manner or in execution of a decree for 
such rent, as he is by this Act empowered in that 


CHAPTER X.—Or COPARCENERS. 
65. (1) When coparceners, who jointly own 


District Judge may 
direct coparceners, whe 
disagree, to be served 
with notice to show cause 
why they should not 
sppointa common mans- 


an estate, tenure or under- 
tenure, disagree as to the 
joint management. thereof, 
and in consequence there 
has ensued or is likely to 
ensue 


(a) inconvenience to the publie, or 


(3) injury to private rights, 
the District Judge may, upon the application 
in ease (a) of the Collector, and in ease (4) of 
any one having an interest in such estate, tenure 
or under-tenure, direct a notice to be served upon 
all such coparceners, calling upon them to show 
eause why they should not appoint a common 

manager. g 


(2.) IE such coparceners fail to show such cause 


: within one month after ser- 
If no cause, or cause 


not sufficient, is shown, 
District Judge may 
make on order directing 
the appointment of a 
manager. 


vice of such notice, or if 
they show cause which in 
the opinion of the District 
Judge is not sufficient, such 
District Judge may make 


an order directing such coparceners to appoint a 
common manager. A copy of such order shall 
be served “upon any coparcener who did not 
appear before it was made. 


66. (1.) Lf such eoparceners do not within ove 


` If such order be - not 
obeyed, District Judge 
may appoint manager, 

emoval of manager 
80 appointed. 


-month after the making of * 


such order, or, where such 
order has been so served 
within one month after such 


service, appoint a common 
Manager and report such appointment for the 
information of the District Judge, such District 
Judge may— 
(a) direct that such estate, tenure, or under- 
tenure be managed by the Court of 
Wards in any case in which such 
Court of Wards assente to undertake 
the management thereof: or, 
(2) in any case, appoint a manager, in which 
event such coparcenere shall be bound 
by such appointment. 


(2.) The Lieutenant-Governor of Bengal may 
appoint a person for any district to manage ail 
estates, tenures, and under-tenures to which the 
Provisions of this section apply, and when any such 
appointment has been made, such person shall 
be appointed manager under sub-clause (b) of 
clause (1) by the District Judge. 

{3.) In any case in which the Court of 

"The Court of Wards Verde undertakes the man- 
Act, 1879,” to apply to agement of an estate, tenure 
management by Court or under-tenure under aub- 
of Wards. . clause (a) of clause (1), 20 
much of the provisions of The Court of Wards Act, 


See Article 16 of the Digest. 
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See Article 60 of the Digest. 


* The practice in India is to make-pro formå 
defendants those persons who have oo-existent rights 
with the plaintiff to sue, but who refuse to join as 
plaintiffs, the fact of this refusal being stated in 
the plsint. As to the practice in courts of equity in 
England, which hus not been materinlly altered by 
the Rules under the Judicature Aot, sce Daniell’s 
Chancery Practice, Vol. I, pp. 172, 1865 see sec- 
tions 26 and 30of The Code of Civit Procedure, 
and consider “ with the permission of the Court” 
in the latter section. 


1879, a8 relate to the management of immovable 
property shali apply to such management. 


67. . Im any case in which s manager is 

Salary of manager. appointed under sub-clause 
Manager to give secu. (4) of clause (1) of section 
rity. Powers of man- 66, the District Judge may 
ager. Duty to keer eitle and from time to time 
accounta; alter the remuneration of 
auch manager, which may bea fized stlary ora 
percentage of the monies collected by him as mana- 
ger. Such manager shall give such security for 
the proper discharge of his duties as to the Dis- 
trict Judge shall appear reasonable and sufficient. 
For the purposes of management he shall have © 
and be entitled to exercise the same powers which 
the coparceners jointly might but for his appoint- 
ment have exercised. He shall keep regular 
accounts, and shall allow the coparceners or any 
of them to inspect and take copies of such 
accounts. He shall be removable by the order 
of the District Judge and not otherwise, and 
may be removed upon’ the application of the 
Colleetor, or any person interested in the estate, 
tenure, or under-tenure. 


68. The District Judge may at any time 

Management may be an that the management 
restored to coparceners, restored to the coparce- 
if prepared to conduct it ners, if he is satisfied that 
properly. such management will be 
conducted by them jointly without inconvenience 
to the publie or injury to private rights. 


_69. Except in the cases hereinafter excepted, rent 
7 parable to cg tag shall 
pa S paid upon the joint re- 
a e eo ceipt of all such coparceners, 
manager, Ono copa = ie where a garager has 
er. may. een appointe em ot 
aon ot Tent separately, by the District Julge, upon 
the receipt of such manager ; and all such copar- 
ceners must be made parties to any suit brought 
for the recovery of arrears of any such rent. 
Any such suit brought by one or more coparceners 
and nót by all, or to which all have not been 
made parties* shall be dismissed with costs. 


Exception 1-—When an agreement has been 

Exception 1—where made between a tenant and 
tenant has contracted to One or more of several copar- 
pay a share of the rent ceners with the consent of 
separately. the other or others of them 
that the share of rent to which such one or more 
coparceners is or are entitled shall be paid directly 
to him or them, such share of rent shall be so 
payable and recoverable. 


Exception 2.—When a tenant has usually paid 
` Bxeeption 2—where © One or more of several 
tenant bas been in the Coparceners, without objec- 
habit of payinga share tion from the other or 
‘of the rent separately. thers of them, the share 
of rent to which such one or more coparceners 
is or are entitled, such share of rent shall be so 
payable and recoverable. 


Exception 3.—When a coparcener is unable to 

Exteption $—where Obtain his share of the rent 
ooparcener csnnot get payable by a tenant in con- 
his share of rent in con- sequence of collusion be- 
sequence of collusion. tween such tenant and the 
other coparceners, he may sue to recover his share 
of rent separately, and shall in such suit make 
such other coparceners defendants, 


2x 
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.70. A’ ceparcener. may not, otherwise than 
conjointly with . his other 


One coparoener may -oyparceners or through a 


not bring tenure to sum- 5 
sale, ormemurethe manager appointed by all 


mary 
lands, or enhence the the coparceners or by the 
rents of the ‘vensata: District Judge, bing a 
tenure to summ. sale under the provisions of 
Chapter XVI, or measure lands in the possession 
or occupation of the tenants of such coparceners, 
or enhance the rents of such tenants, or, where a 
suit is necessary to effect such measurement or 
enhancement, maintain such suit without making 
such other coparceners parties thereto. 


Cuarrer XI.—Or some MISCELLANEOUS RIGHTS 
or LANDLORDS AND TENANTS. 


71. Proprietors are competent to grant leases 
Proprietors competent for any period even to per- 
to grant leases for any petuity, and in any form 
Period in any form and and at any rent most con- 
at any rent. venient to the contracting 
parties and most conducive to their respective 
interests, of land which was not at the time of 
the Permanent Settlement held by tenure-holders, 
under-tenure-holders or ryots, or which being so 
held has since that. time come into the #/as or 
actual possession of such proprietors, subject, 
however, to the other provisions of this Act and 
to the following conditions, and not otherwise :— 
(1) All engagements contracted with 
Conditi tenants shall be 
'onditions. ` 

specific as to the 
conditions thereof and as to the 

amount of rent reserved. ` 

(2) All impositions upon the tenants under 
the denomination of abwab mahtut and 
other appellations ix additian to the 
actual rent shall be deemed illegal and 
shall subject the person imposing them 
to the penalty provided by section 87 ; 
and all stipulations and reservations 
for the payment of such shalt be null 
and void. 

(3) No person contracting with a proprie- 
tor or employed by him in the 
management of the collections shall 
take charge of the lands or collec- 
tions without written authority signed 
by such proprietor. 

A proprietor may make a grant of land free 
of rent, but such grant shall be binding only 
upon the grantor or his heirs or any person claim- 
ing through him or them. 

72. A landlord may not— 

(e) under any pretence whatever, impose 

on his tenants 


Landlord may not im- 
pose abwabs on his ten. SRY Rew cess or 
ante ; other payment 


not taken into 

account in fixing the Government 

revenue, or not sanctioned by law or 

; by ancient custom approved by the 
revenue authorities ; 

(8) or compel the attendance of his tenants 

for the adjust- 

r com * 

ance of his tonentay or ment of their 

enforce payment of rent rents or for any 

otherwise than accord- other purpose ; 

ing ee: or adopt any 

means of compulsion for enforcing 

payment of rent other than the means 
provided by this Act. 
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73. A landlord is bound to maintain his tenant 
; in the peaceable and quiet 
- Landlord bound to put possession and enjoyment of 
and anian tenantin the tenure, under-tenure, 
a P. holding or land in respect of 
which the relation of landlord and tenant exista 
between them, so long as such relation esists. 
This duty extends only to interruption or disturb- 
ance .by the landlord or any one claiming under 
or paramount to him. It does not extend to inter- 
ruption or disturbance by third parties. 
in the case of a new letting the landlord is 
bound, upon the tenant’s request, to put him in 
possession of the property demised. , 
74. A person having an interest in land, is not 
Lease may not be competent to grant a yeng 
lease of such land for.a term 
fae. te exceeding his own interest. 


When a lease has been granted for a term 
exceeding the lessor’s inter- 
ing leans tare eats est, such lease,is valid to the 
to ben — ao extent of meh interest and 
interest and voidableas is voidable only as to the 
teexcens merely excess : provided that, if such 
lessor after granting such lease acquire such excess 
such lesse shall be valid for such excess between 
such lessor and such lessee and persons claiming 
under them or either of them respectively. 
If a person grants a lease of land in boas he 
has no interest to a lessee 
ee by pers who obtains possession of 
valid to extent of interest such land under such lease, 
subsequently acquired. and if such. person after- 
wards acquires an interest in such land, such lease 
shall be valid to the extent of such after-aequired 
interest between such lessor and such lessee and 
persons claiming under them or either of them 
respectively. ; ; 
75. Subject to the provisions of section 70 
Landlord entitled to 22d if not restrained from 
make general survey and 80 doing by express engage- 
measurement, unless re- ment with the occupants of 
strained by contract, © the Jand, a landlord is en- 
titled to make a general survey and measure- 
ment of all land comprised in any estate, tenure, 
underatenure or holding, of the rents of which 
he is in receipt, and is further entitled to enter 
upon such land for the -purpose of making such 
survey and measurement. 


Illustrations, 


(a)—A, a preprietor, grants a portion of his estate in 
phi, m fhe’ patni tent payable to A being fixed at 

. 500, The ryols, as & necessary consequence, pay their 
rents to B. Both Aand B are entitled to make a general 


survey and measurement of the lands comprised in the 
patni loase. 


(0}—A is the proprietor of an estate. B holds lakheraj 
land situated within the local limits of A'a estate. A is not 
entitled te measure B's lakheraj land. 

76, (a) In any case in which a measurement 
. _. of land is made by order of 
erent in Saiti a Civil Court or of a Colec- - 
tenants to be made ac- torin any suit between land- 
cording to Government lordand tenant, such mea- 
standard of mesure- surement shall be made 
according to the Govern- 
ment measure of 14,400 square feet to one 
standard bigha. If the rights of the parties to 
such suit are regulated by any different local mea- 
Conversion into local SUF depending upon a stand- 
mensure,when ascessary. 8°d pole of the pergunnah in 
- . which the land is situate, the 


ment. 
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Government measure aball be converted into such 
local measure for the purposes of such suit. 
(4.) If any dispute as to the length of suc} 
standard pole arises in any 
Determination of the suit under this Act, the Coi 
length of the borate lector shall in any suit befor 
Po ” himeelf, or in any suit befor 
a Civil Court on a reference made for this purpos: 
by such Civil Court, determine the proper lengtl 
thereof. An appeal shall lie from the Collector’: 
decision to the District Judge. If no such appea 
be preferred, the decision of the Collector shall be 
final and conclusive. A 
77. (a) A tenant is bound to use the land 
Tenant may not per- Which he holds as tenant in 
manently alter condition a reasonable manner for the 
of the land. Proviso 8 purpose for which it was let 
to. improvements: or has been customarily used. 
A ryot may not without the consent of his land- 
Jord materially alter the condition of the land 
held by him, soas to render it permanently unfit for 
agricultural or horticultural purposes: provided 
that any ryot may without such consent make 
any of the improvements mentioned in sectiod 29. 
(6) A ryot is entitled, any custom to the con- 
Ryot entitled to ent “rary notwithstanding, to cut 
trees planted by himself down and appropriate trees 
orhis predecessor intitle. on his holding planted by 
himself or by any ryot from whom such hold- 
ing was derived by publie or private sale, gift, 
devise, or inheritance. ` 
78. No tenant mha, i my case in which his 
z andlord’s interest has been 
paeit ae Pas ins transferred, be liable to the 
mmtarat Pr beg aid v oe tor rent which 
former lant Fran ecame due after the trans- 
notice of the transfer, = po and was paid to the land- 
lord whose interest was so transferred, unless such 
transferee has given notice of the transfer to such 
tenant. 
79. Subject tothe other provisions of this Act, 
Relation of landlord @ tenancy is determined as 
and tenant in what cases between the parties thereto 
determined by what oc- by any of the following oc- 
urren: currences in the following 
cases respectively, that is to say— 
(1) in the case of a lease for a term—by the 
acai expiry of suc 
Pec term, unless the 
tenant holds 
over without objection made by the 
landlord, or unless the tenant haa a 
right to the possession of the land 
otherwise than by virtue of the lease : 
(2) in the case of a lease by a landlord 
B determination of Whose intera K 
landlord's limited inter- 15 for @ limited 
est. time only and 
who has no 
power to create a tenancy extending 
beyond the period of such interest-— 
by the expiry of the term of such 
Exception interest and the 
TES determination. of 
such landlord’s possession, unless the 
tenant has a right to the possession of 
the land otherwise than iy virtue of 
the lease : 
(8) in the case of a ryot holding otherwise 
than under a lease for a definite term 
—by relinquishing the whole. of the 
land held or cultivated by him as one 
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holding: provided he has given notice 

i. eae of his inten- 

relinguis 17 i i iti 

land by ryot after notice = the prin. 
acy entitled to the 
rent of such land or to his authorized 
agent—in districts or parts of districts 
where the Fusli or Umli year prevails, 
in or before the month df Jeyt—and 
in districts or parts of districts where 
the Bengali year prevails, in or before 
the month of Poos—of the year pre- 
ceding that in which the relinquish- 
ment is to have effect. 

If such ryot has not given such notice 
and the land is not let to any other 

of person, he shall continue liable for the- 
tent of such land. 

If the person entitled to such rent, or his 
agent, refuses to receive such notice, 
and to sign a receipt for the same, such 
ryot may make an application to the 
Court within the.jurisdiction of which 
the lands or any portion of them are 
situate, and such Court shall there- 
upon cause the notice to be served on 


such person or his agent : 
{4) in the case of a non-transferable hold- 
By abandonment. ing—by aban- 


donment, when 
the tenant, having ceased to cultivate 
the land or pay rent therefor, has been 
absent from the neighbourhood for a 
year, and the landlord elects to treat 
the tenancy as determined : 
{5) in the case of a non-transferable hold- 
ing for which an 
By sjectment of yet arrear of rent is 
fornon-peymentof rent. Gue ab the end 
of the Bengali year or at the end of 
the month of Jeyt of the Fusli or 
Umli or Willayutti year—by eject- 
ment from the land in respect of 
which such arrear is due. 

No ryot shall be ejected otherwise than in 
execution of a decree or order of the 
Civil Court. The right to eject for 
non-payment of the rent of any cae 
year shall be deemed to have been 
waived by the receipt of rent for a 
subsequent year : 

(8) in the case of a farmer or other lease- 
ecules holder: not hav- 
e; ent of farm- j 
er or louesiclier for m Pere 
non-payment of rent. interest in the 
Innd, when an arrear of rent is due and 
unpaid—by cancelment of the lease 
and ejectment of the lease-holder. 
No such lease shall be cancelled and no 
such lease-holder shall be ejected 
otherwise than in execution of a decree 
or order of the Civil Court: 
(7) in the case of a ryot not having a right 
A wien, 0 occupancy 
on ee quit in and not being 
such a ryotas is 
mentioned in section 26, or of ate- 
nant for a term holding over after the 
expiry of his term with the express or 
implied consent of his landlord—by a 
notice to quit as provided in section 33 

. 2o 
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Explanation—The institution of a suit 
for ejectment is not equivalent to a 
notice to quit. 

{8) in the case of any Sout disilsimer 
: i when 1n & sul 
tematicii hu hand. to wbich his 
lord’a title and sets up landlord is a 
an adverse titte. party the tenant 
disclaims such landlord’s title and sets 
up an adverse title in himself or 
another by matter in writing or re- 
duced to writing by the Court under 
the provisions of this Act or of Zhe 
Code of Civil Procedure, and such 
landlord elects within six months to 
treat such disclaimer as a forfeiture 
of the tenancy : 


provided that no such forfeiture by dis- 
claimer shall be allowed in any case in 
which such tenant having been let into 
possession by such landlord can show 
that such landlord’s title had expired 
or been defeated or annulled at the time 
at which such disclaimer was made: 
or, not having been let into possession 


by such landlord, can show that he > 


admitted his title as landlord under a 
bond fide misapprehension or mistake. 


Illustration. 


B. having taken from A, a proprietor, an gjara of an 
estate from the Ist Beisakh 1271 to the last day of Cheit 
1289 B. 8., lets twenty bighas of land, situate in such estate, 
to C, a ryot in 1272, and puts O in possession. The term 
of the tyarc&é being about to expire. A in Cheit 1288 gives 
notice te C not to psy to B any of the rent for 1289. B 
sues Č for the first instalment of the rent of 1289, and C in 
this suit denies B’s title as landlord, B, having subse- 
quently obtained from A a ten years’ extension of the ijarah, 
seeks to eject C for so denying his title. C having shown 
the above facta, is not liable to be ejected. 


(9) when the landlord’s estate, tenure or 
By sale for arrears of Under-tenure is 
revenue or rent when sold for arrears 
purchaser electe to de-. of revenne or 
termine. . vent under any 
law for the time being in force which 
entitles the purchaser of such estate, 
tenure, or under-tenure to avoid a 
lease or determine a tenancy, and 
such purchaser elects to avoid such 
lease or determine such tenancy. 


Explanation.—When the relation of landlord 

Mere non-payment of 80d tenant éxists between 
rent does pes d determine two persons ge respect of 
relation o and any property, the non-pay- 
tenant. ment of rent for aa pros 
perty by such tenant to such landlord shall not 
of itself determine such relation. 


80. When a ryot is ejected in execution of a 

Byotejected fromland decree from land upon which 
entitled to eh arar: eea are, at the time of such 
going orops, a en ejectment, growing crops or 
on land to remove them. other migathered prádacta 
of the earth, which such ryot, but for such eject- 
ment, would have been entitled to reap or gather, 
such ryot shall notwithstanding such ejectment, 
be entitled to reap or gather such crops or pro- 
ducts, and may usa the land for the purpose of 
tending, reaping, gathering, and removing the 
same; and in the evért of his so doing he shall 
be liable to pay ar able rent for the time 
during which he uses thé lan i 


Ses Section 32, 
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provided that the landlord may purchase such 


cropa 
valuation to be made by 


crops or products at a fair 
valuation if, when he applies 
for execution of his decree, 


he gives notice of his inten- 


Court in case of dispute, Gion to dosm., In any case 
in which the landlord and the ryot cannot agree 
as to such valuation, the Court may, upon the 
application of either of them, determine the value 
of such crops or products, and the order so deter- 
mining such value shall have the force of a decree. 


Cuarrer XII.—Or SPROAL PROVISION FOB 
i Benar. 


81. Every ryot, who on the 


Byot has right of ocou- 
panoy in held for 
three years, if he held 
any land in same estate 


day of 


is in 
occupation of land other than 
zerat land, and has occupied 
te the same continuously for 
a Sarees years previ- the three years next preced- 
ye = : 
ing such date, has a right 
of occupancy in such land which he has so occu- 
pied for three years continuously, if, during each 
` of the twelve years next preceding such aforesaid 
date, he has cecupied any land other than zerat 
land in the estate which such first-mentioned land 
is included, or in any estate, which with such 
estate at any previous time formed a single 
estate. . ` 
Ezplanation.—“ Zerat” jand is land the cul- 
tivation of which has been carried on for twelve 
years continuously, whelly on behalf of the pro- 
prietor and at his sole risk, with his own stock, 
or by his servants or by hired labourers, or partly 
by some and partly by others of these persons. 
-82. When the whole or any portion of the land 
: : in which a ryot has a right 
we Eh of occupancy is given by 
ceived in exchange from him with his consent to his 
Bis enue! ier rons u pone ey exchange for 
war other land, forming a portion 
poe sat of the same aa, ithe 
or under-tenure, such ryot shall have a right of 
occupancy in the land received by him in exchange 
therefor. 
88. When rent is payable by delivering to the 
Jandlord a certain proportion 


Bent payable in kind 
not to exceed half the 
gross produce, and in the 
absence of any express 
stipulation to be half the 
gross produce. 


of the actual gross produce, 
such proportion shall in no 
case exceed one-half, and in 
any case in which there is 
no written agreement speci- 


fying a different proportion, shall be presumed to 


‘be one-half. 


84, 
‘When rent is payable 
kind or in money 
value of a portion of the 
crop, landlord or tenant 
may, in case of dispute, 
petition Collector to do- 
pute an officer to make 


(a.) When rent is payable by delivering a 


eertain proportion of the 
actual gross produce of the 
land, or by paying the equi- 
valent money value thereof 
determined by an estimate 


an award, or appraisement of the 
standing crop, or by some similar proceeding, and 
in order to settle the quantity of produce to be 
delivered, or determine the equivalent money-value 
to be paid, it is necessary that both parties—that 
is to say, the landlord and the tenant—should be 

resent together upon the land either in person or 

y agent, then, if such parties cannot amicably 
arrange to be present together upon the land for 
such purpose as aforesaid, or if any dispute arises 
between such parties as to the settlement of the 
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quantity of produce to be delivered or as to 
determining the equivalent money-valne to be 
paid, in any such case either of such parties may 
make an application to the Collector of the dis- 
trict that a proper officer may be deputed to settle 
the quantity of produce or determine the equi- 
valent money-value aforesaid, and to make an 
award accordingly. 4 

(é.) The Collector shall, upon any such appli- 

Collector todepntoan cation being made to him, 
officer, whose award shall epte a Proper. ooer aor 
be binding, unless sel m 7 ach officer 
azido by the Civil Court. shall Vive w both parties 
reasonable notice of the time and place at which 
he intends to proceed to make his award, and 
shall at such time and place proceed to make such 
award accordingly, and may direct the costa 
thereof to be paid by the party whom he finds to 
be in the wrong. If either party, having received 
notice, fails to attend, he shall nevertheless be 
bound by the award made in his absence. The 
award when made may be acted upon at once. 
Either party, if dissatisfied, may institute a suit 
in the Civil Court to set aside such award. If no 
such suit is instituted, such award shall be final. 

85. When the rent payable for land is the 
Danabundi or apprai equivalent money-value of 
ment papers to be depo a fixed proportion of the 
sited in the Collector's actual gross produce thereof, 
office within fifteen days and such equivalent money- 
after the appraisement. value ig determined by an 
estimate or appraisement (denabandi) of the 
standing crop or by some similar proceeding, the 
danatandi or. appraisement papers shall, within 
fifteen days after the making of the appraise- 
ment, be lodged in the office of the Collector of 
the district. er 

86. Every ryot having a right 

z or the landlord of such 
ttt tb mare ort en Tyot shall be entitled to 
able in kind orin egui- have rent payable in the 
valent value of shareof manner mentioned in sec- 
grom produce, AEPA tion 84 commuted into an 
rent. Principle upon annual money-rent payable 
which such commutation without direct reference to 
should be made. Proce- the crops produced at each 
ure. ng. harvest, but liable to en- 
- hancement under the provisions of this Act.* 
Such annual money-rent shall be fixed according 
to the peaing money-rent payable by the same 
class of ryots for land of a similar description and 
with similar advantages in the ‘vicinity, or, if no 
such prevailing rate obtains in the vicinity, then 
according to the average value of the landlord’s 
share of the actual gross produce for the preceding 
five years, a reasonable deduction being made 
therefrom in consideration of the whole risk of 
cultivation being taken by the ryot. 

The provisions of Chapter XV as to proceedings 
before the Collector shall, so far as they are 
relevant, be applicable to the settlement of 
annual money-rents under this section. 


Cuarter XTII.—Or DAMAGES AND PENALTIES. 
87. Every tenant, from whom any sum of 
Damages for exaction Money or any portion of the 
by landlord from tenant produce of his land is ille- 
of sum in excess of the gally exacted by his landlord 
rent payable. in excess of the rent law- 
fully payable by such tenant, shall be entitled 
to recover from such landlord such sum so exact- 
ed together with damages not exceeding double 
such sum. 


s In effecting this commutation we get a corn 
Tent ~a rent reserved in produce,—and it would be 
easy to arrange for future enhancement of the com- 
muted money-rent by declaring that after ten yenara 
such money-rent may be enhanced to the average 
price during these ten years of the same smoant uf 

uce. 
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See section 57, clause (d). 88. Every tenant, from whom a receipt is 

Damages recoverable Withheld for any sum of 
for withholding receipts money paid by him as rent, 
for rent. shall be entitled to recover 
from the person receiving such rent damagea not 
exceeding double the amount so paid. 

89. If payment of rent, whether the same be 

Damages for extorting legally due or not, is ex- 
Payment of rent by torted from any tenant by 
duress, illegal confinement or other 
duress, such tenant shall be entitled to recover 
such damages as may be deemed a ‘reasonable 
compensation for the” injury done him by such 
extortion. An award of compensation under thia 
section shal] not bar or affect any penalty or 
punishment to which the person practising such 
extortion may be subject by law. 

90. If in any suit brought for the recovery 

The Court may award of arrears of rent, it shall 
damages not excoading appear to the Court, that the 
25 per cent. on rent not defendant has, without rea- 
paid without reasonable sonable or probable cause, 
Se probable aust. neglected or refused to pay 
the amount of rent due by him, and that he has 
not, on or before the date upon which such rent 
was payable according to the provisions of section 
55, tendered such amount to the plaintiff or hia 
duly authorized agent, or in case of the refusal of 
the plaintiff or such agent to receive the amount 
so tendered, has not before the institution of the 
suit deposited such amount in the Collectorate ag 
provided in section 58, it shall be lawful for the 
Court to award to such plaintiff, in addition to 
the amount decreed for rent and costs, such dam- 
ages, not exceeding twenty-five per centum onthe 
amount of rent decreed as such Court may think 
fit. Such damages, when awarded, as well as the 
amount of rent and costs decreed in the suit, 
shall carry interest at the rate of six per centum 
per annum from the date of decree until payment 
on realisation thereof. 

Expianation.—The Court may not give, in 
addition to damages, interest before decree upon 
the rent decreed. 

91. If in any suit brought for the recovery of 


The Court may award 
compensation sot er- 
ceeding 25 per cent. on 
amount claimed to de- 


arrears of rent, it shall appear 
to the Court that the plain- 
tiff has instituted such suit 
against the defendant with- 


fendant improperly sued 
b. 


foe see! out reasonable or probable 


G cause, or that the defendant 
had duly deposited in the Collectorate, in accord- 
ance with the provisions of section 58, the full 
amount which the Court shall find to have been 
due to the plaintiff on the date of such deposit, 
it shall be lawful for such Court to award to the 
defendant, by way of compensation, such sum, not 
exceeding twenty-five per centnm on the whole 
amount claimed by the plaintiff, as such Court 
may think fit, and such sum, with interest at the 
rate of twelve per centum per annum until pay-- 
ment or realization thereof, shall be recoverable 
from the plaintiff in like manner as sums ordered 
to be paid by decrees of such Court. 
Crapren XIV.—Or LIMITATION. 
See Articles 76, 77, 78 and 79 of the Digest ; and 92. Subject to the provisions of section 93 
section 4 of The Indian Limitation Act, XY of the suits, appeals, and appli- 


1377. i icati > 3 . 2 
. a mia ana applications cations specified in the Third 


instituted and made Schedule annexed to this 
within the time there Act shall be instituted and 
ieee made within the time pre- 

scribed in such schedule for 


Ze 
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ach of them respectively ; and every such suit or 
appeal instituted, and Soplieatióù made, after the 
period of limitation so prescribed shall be dis- 
missed, although limitation has not been pleaded. 
93. ‘she following portions of the Indian Limi- 
ions af the Indian tation Act, 1577, shall apply 
Dees ct applica, to the suits, appeals and 
ble to such suits and applications mentioned in 
applications. section 92; that is to say, 
of Part II, the Explanation to section 4 and 
section & ; and the whole of Part IIT. 
94, When the result of litigation bel vot any 
i i ersons is such that, they 
ices unii termination Pand in the relation of 
of litigation asto tbeir Jandlord and tenant to each 
muta Hic gps dandoni other and have stood in this 
havesued tenant for relation while such litigation 
Tent. was pending, but, until their 
mutual rights were finally determined by such 
litigation, such landlord was unable to sue such 
tenant for rent, the period of limitation for suing 
for any such rent shall be computed from the 
termination of such litigation. 


PART II. 


Tue Procepuze IN SUITS BETWEEN Lanpionps 
AND TENANTS. 


Carrer XV.—Or PROCEEDINGS To ENHANCE THE 
RENT PAYABLE IN MONEY BY Ryors HAVING 
A Bremt or Occupancy, on BY TENURE- 
HOLDERS OR UNDER-TENURE-HOLDERS. 


95. (a.) A landlord who has a permanent trans- 
Landlord baving per- fereable interest in land 


manent transferable in- 
- terest, to proceed before 

what tribunal] for en- 

hancement of rent. 


provided, proceed in 


held by a ryot having a 
right of oceupancy therein 
may, at his option and as 
in this Chapter hereafter 
the Civil Court or before the 


Collector to enhance the rent of such ryot upon 
any one or more of the first three of the grounds 
specified in section 22, and may proceed before 
the Collector only to enhance such rent upon the 
fourth of such grounds. : 

(2.) A landlord, who has a farming or lease-hold 


Landlord having 
farming or lease-hold in- 
terest, to proceed before 
what tribunal for en- 
hancement of rent. 


interest in. land held by a 
ryot having a right of occu- 
paney therein may proceed 
in the Civil Court, as in 


this Chapter hereafter pro- 
vided, to enhance the rent of such ryot upon any 
one or more of the first three of the grounds 
specified in section 22; and, if a period of not 
less than ten years of such interest remains un- 
expired, but not otherwise, he may proceed before 
the Collector to enhance such rent upon the third 
and fourth of such grounds or either of them. 


L—Proceedings in the Civil Courts. 


96. A landlord intending to proceed in the 
Civil Court to enhance the 
Enhancement proceed- 


ings in the Civil Court 
to be commenced by 
plaint. Suck plaint when 
to be filed if intended to 
affect the rent of the 
following year. 


in this behalf. 


rent of a ryot having aright 
of occupancy upon any one 
or more of the first, second or 


third grounds specified in 


section 22, shall presenta 
plaint to such Court or 
such officer as it appoints 


Such plaint shall, in order 


to affect the rent of the following year, be pre- 
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See Digest, page 56, foot-note 6, and 4 Cal. L. B. 
871. ` 


See Explanation to Article 78 of the Digest and 
tho cases noted opposite thereto. 


This procedure does away with the gotice of en- 
hancement snd all the difficulties and techaioslities 
connected therewith. 
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oe 


sented (a) in districts or parts of districts in 
which the Fusli or Umli year prevails, in or before 
the month of Baisakh ; or (é) in districts or parts 
of districte in which the Bengali year prevails, in 
or before the month of Aughan. 
97. Such plaint shall = forth tho ground or 
we grounds specified in section 
Paris ze orth Se 22, upon which enhancement 
is claimed in respect of each 
holding mentioned therein. 
(1.) When enhancement is claimed on the first 
of such grounds, the plaint 
Partionlscs to be given shall tiga state— hi 
kea {a) the quantity of lan 
— on the first peld by the ryot, and, when 
such land consists of differ- 
ent classes, the quantity of each class ; f 

(b) the rate of rent actually paid for such 
land or each class of such land ; and 

(c) the alleged prevailing rate which the 
plaintiff claims instead of the rate 
actually paid. 

{2.) When enhancement is claimed on the 

Particulars to begiven second of such grounds, the 
when enhancement is plaint shall farther state— 

claimed on the second (a) the quantity of land 

for which rent was previously 

paid by the ryot, and, when such land 

consists of different classes, the quan- 

tity of each class ; i 

_ {8} the amount of rent paid for such land and 
the rate or rates at whieh such rent 
was calculated for each class ; 

(e) the quantity of land in excess of that 
specified under (a) for which the plain- 
tiff claims to receive additional rent ; 

(@ the amount of additional rent claimed for 
the land specified under (e); and 

(e) the total rent claimed, that is to say, the 
total of (8) and {d}. 

(83.) When enhancement A claimed on the third 

K i of such grounds, the plaint 

on polars to beiren shall further state— J 

claimed on the third {a) the quantity of land 

ground. held by the ryot, and when 
such land consists of different classes, 
the quantity of each class ; 

(4) the amount of rent proviously paid for 
such land, and the rate or rates at 
which such rent was calculated ; 

(c) the cause and extent of the alleged in- 
crease in the productive powers of 

* the land; and 
(d) the enhanced rent or rates of rent which 
the plaintiff claims to receive in conse-- 
uence of such increase. 
98. (a.) The Civil ee had res any such 
Benet plaint een presented 
Pats pees ot tha shall proceed to deal there- 
to apply to mita = en- with in accordance with the 
cement brought m provisions of The Code o 
She Ciril Court Civil Procedure, and all RA 
proredings of such Court in the suit, so instituted 
y the presentation of such plaint, shall be 
governed by the provisions of the said Code, 
{%.) Such Court mel have full power to 
a) z lecide upon the landlord’s. 
R ponk satori right to enhance and upon 
between the parties. the fairness of the enhanced 
rent demanded, and may 


ground, 


` declare to the landlord entitled to such enhanced 


rent or to any less rent which may be found to be 
fair and equitable, and shall decide all question 
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directly raised between the parties so as to avoid, 
as far as may be possible, 2 multiplicity of suite. 
In any case in which the Court decrees enhance- 
ment of rent, such enbancement shall take effect 
from the commencement of the Fasli or Umli or 
Bengali year following that in which the plaint 
was presented to the Court. 


Tilustrations, 


(a) 4 mes to enhance the rent of B, a ryot having a right 
of occupancy, on the first of the grounds specified in section 
22, alleging that B holds 20 bighas of land at one rupee per 
bigha and pays a rent of Rs. 20; that the prevailing rate, 
payable by the class of ryots to which Æ belongs for lsnd 
of a similar description and with similar advantages in 
the vicinity, is one rupee and eight annas per bigha ; and 
therefore that B’s rent should be enhanced to Rs. 30, B 
pleads that he holds 15 bighas only, snd denies that such 
prevailing rate is more than the one rupee per bigha which 

e pays. A fails to prove that the prevailing rate is one 
rupee and eight annas. The Court shall nevertheless decide 
whether 2 holds 15 or 20 bighas, and whether his rent is 
Ba. 15 or Bs, 20. 

(8) 4 sues to enhance the rent of B, a ryot having 
a right of oceupaney, on the second of the grounds 
specified in section 22, alleging that B previously held 
ten bighas ef land at one rupee and eight annas per 
bigha, that eight more bighas have been recently 
added by alluvion to B's holding; and that B should 
pey a rent of Rs. 27 instead of Bs 15 which he previ- 
ously paid. B denies that any land has been added to 
his holding by alluvion, and alleges that he previously held 
not ten, but fifteen bighas, and that the rate of rent was one 
rupee, not one rupee and eight annas. There is no ratis- 
factory evidence of alluvion. The Court shall nevertheless 
try whether B previously held ten or fifteen bighas, and 
whether the rate of rent was one rupee or one rupee and 
eight annas. 

{c) 4 sues to enhance the rent of B,a ryot having a 
right of occupancy, on the ground that the productive powers 
of thé land held by B have increased otherwise than by the 
agency or at the expense of B in consequence of the con- 
struction by Government of 2 cana} which hos drained and 
improved B's land. 2 denies that the productive re 
of his land have increased, and alleges that his land is not 
liable to enhancement as it is held at s rate which has 
not been changed sines the time of the Permanent Settle- 
ment. 4 fails to prove the alleged increase of the pro- 
ductive powers of the land. The Court shall nevertheless 
try whether 2s land is held ata rate of rent which has not 
been changed since the time of the Permanent Settlement, 
and so is protected from enhancement. i 


IL—Proceedings before ihe Collector. 


99. A landlord, who intends to proceed before 
se the Collector to enhance the 
masta Collator e rent of ryots having a right 
hancement orsettlement of occupaney or any one or 
of rents. more of the four grounds 
specified in section 22, or who in the case men- 
tioned in section 112 desires to ascertain the par- 
ticulare therein mentioned, shall make an applica- 
tion for this purpose to the Collector of the dis- 
trict, in which are situate the lands, or any 
portion of the lands, to the rent of which he is 
entitled. 


When the lands are situate in two or more districts. 
included in the division of the 
Jurisdiction where same Commissioner, such Com- 
lands rituate in two or missioner, and when the lands 
more districts, . . 
are attuate in two or more 
districts not included in the division of the same 
Commissioner, the Board of Revenue may, for any 
reason whick appears sufficient, direct that such 
application be transferred to any other Collector 
within whose Collectorate any portion of such lands 
ie situate; and such latter Collector shall im any 
tuch case have power to proceed as if such applica- 
tion had in the first instance been made to himself. 


A landlord who has made an application under 
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this section is in this Chapter hereafter termed 
The Applicant. ‘The provisions of section 163 aa 
to the signature and verification of a plaint shall 
be applicable to every such application. f 
100. The Applicant may in his application pray 


that the Collector shall pre- ` 


Applicant may ask for— pare for the estate, tenure 
(1) atable of rates; or under-tenure, in respect 
or _ of which the application is 
(2) an enhanced ja- made (1) a żale of rates, 
,  mabandi; OF op (2) an endanced jama- 
(8) settlement je- Zandi, or (3) m settlement 
mabandi, f . 
. Nea jamabandi. 
A “Table of Rates” means a table or schedule 
g + which exhibits the classes of 
Meaning of a“Table Jand in an estate, tenure or 
of Rates, r 
under-tenure, according to 
the classification usual in the locality, and the 
rates of rent payable for each class. When en- 
hancement is claimed on the first and second of the 
grounds specified in section 22, such table shall 
exhibit the prevailing rates payable immediately 
before its preparation. When enhancement is 
elaimed on the third or fourth of the said grounds, 
such table shall exhibit such prevailing rates, 
and shall further exhibit the enhanced rates allowed 
by the Collector upon such grounds respectively. 
A “Jamabandi” means a table or schedule 
i x which exhibits the names of 
panicaning ofa Juma- the ryots in an estate, tenure 
or under-tenure; the quan- 
tity of land or, when such land consists of different 
classes, the quantity of each class held by each 
ryot; the rate of rent previously payable for each 
class of land; the total rent payable by each ryot 
for the total land of each class held by such ryot, 
and the grand total of rent payable by each ryot. 
‘Meaning of an “En ie » s Faaal di Tani 
j T adi ” isa jamabandi whi 
hanood Jumabend.” further exhibits— 


(a) when enhancement is allowed on the first l 


of the grounds specified in section 22—~ 
the prevailing rate of rent allowed for 
any class of lands instead of the rate 
previously payable ; the new total rent 
payable, in consequence, for all the 
land of such elass held by each ryot; 
and the new grand total of rent pay- 
able by each ryot: 

(8) when enhancement is allowed on the 
second of such grounds—the additional 
land of each class proved to bein 
the possession of each ryot; the new 
total rent payable, in consequence, 
for all the land of such class held 
by each ryot; and the new grand total 
of rent payable by each ryot: 

{c) when enhancement is allowed on the 
third or fourth of such grounds—the 
enhanced rate of rent allowed for each 
class of land ; the new total rent pay- 
able, in consequence, for all the land of 
such class held by each'ryot; and the 
new grand total of rent payable by 
each ryot. 

A “Settlement Jamabandi” is a jamabandi 
Meaning of arso- upon the application of 
Di pon the application of a 
a Je 7 landlord, whe: is unable to 
ascertain the ryots liable to pay rentto him, the 
rents payable by such ryots, or the- plots of land 
in respect of which such rents are payable by each 
of such ryots. : 


2g 


prepared by the Collector‘ 
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A. Proceedings to obtain a Table of Rates. 


101. (a) When The Applicant prays that the 
Collector shall prepare a 
table of rates for the estate, 
tenure, or under-tenure in 
respect of which the BL 
cation ie made, he shal! wit 
eee) le application present a 
copy of the table of rates which he alleges to be 
fair and equitable, snd according to which be 
elaims to collect euhaneed rents from ryote having 
a right of oceupaney. He shall further sateen 
specify in such application the grounds upon whic 
he claims to enhance such rents; and, in the case 
of the third and fourth grounds specified in sec- 
tion 22, the period at which such grounds came 
into operation. 

{è) The Collector shall therenpon give notice 
toall such ryots in the estate, 
tenure, or under-tenure, in 
respect of which the appli- 
cation is made, and shall by 
such notice call upon them to appear within one 
month and agree to the rates specified in such 
copy or state their objections, if any, to such rates. 

102. (a.) I£ within one month after the publi- 


Applicant for table of 
rates to t vith his 
lication s oopy of the 
tatle scoording to which 
he claims to collect rents 


Notice to be given to 
ryots to assent or object 
within one month. 


cation. or service of such 
Te ryots do nob sment tice all the ryots, whose 
rents The Applicant seeks 
to enhance, assent to the 


to such rates, or if they 
orany of them objact 
thereto, Collector te 
proceed to prepares table 
of rates —to give reqsons 
for allowing or disallow- 


. rates so specified, the Col- 


leetor shall prepare a table 


ing any rate claimed by of rates accordingly, and the 
The Applicant. provisions of section 105 
shal] be applicable thereto. If all such ryote do 
not assent to the rates so specified, or if they or 
any of them appear and objeet to such rates, the 
Collector shall proceed to prepare a table of 
rates for the estate, tenure, or under-tenure, in 
respect of which the application has been made. 
Upon the conelusion of his proceedings, he shall 
draw up a statement thereof, and shall therein set 
forth the grounds upon which he allows or dis- 
allows the rates claimed by The Applicants, or any 
of them; or allows any lower rates in substitu- 
tion thereof. K 
{8%.) The table of rates so prepared shall be pub- 
Table of rates to be lished together with a notice 
published with noticeto intimating to The Applicant 
Applicant and ryote that and the ryots that any 
« they may object. objections, which he or they 
may desire to make to such table of rates or to 
any portion thereof, must be made by a written 
petition to be presented to the Collector within 
one month after such publication. 
103. If any such objections are presented, 
Collector may upén the Collector may proceed 
such objections alter or to consider the same, and 
amend the table of may alter or amend the 
ere table of rates prepared by 
him. Upon the expiry of the said period of 


Collector to submit 
table of rates together 
with his proceedings and 
petitions of objection to 
superior revenue su- 
thorities for revision, 


one month, or upon so 
amending or altering the 
table of rates, the Collector 
shall submit such table of. 
rates together with his pro- 
ceedings and any petitions of 


objection that may have been presented by The 


Applicant or by the ryots, to the Commissioner 
of the Division or through the Commissioner 
of the Division to the Board of Revenue for 
revision. The Lieutenant-Governor may from 
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time to time by ‘an order, which shall be 
Lieutenant-Governor Published in the Calcutta 
to regulate era of Gazette, direct what cases 
revision of Beard and shall be finally revised by 
me the Board of Revenue or 
by a Commissioner, regard being had to the total 
amount of reris involved or to the area of the 
lands or the number of ryots affected. 
104.. The Board of Revenue or the Commis- 
Board or Commission- Sioner shall have full power 
er to have full power to to revise, amend, or alter 
Toro, peso ie alter in any manner which 
direct further enquiry, Appears proper, the table 
and may hear any party of rates and the proceedings 
interested. submitted under the provi- 
sions of section 108, and toallow or reject in 
whole or in part any objection forwarded there- 
with, and may before passing final orders direct 


` and await further proceedings or enquiries in any 


vase in which it may appear expedient to take 
this course. The Board or Commissioner when 
exercising these powers of revision may hear, but 
shall not be bound to hear, any person affected by 
the proceedings or any pleader or advocate appear- 
ing on behalf of such person. f 
105. (¢.) Such table of rates as may be 
finally sanctioned by the 

_Table of rates to be Board or the Commissioner 
E bs carasion tor shall be conclusive between _ 
elhivion or diluvion. Phe Applicant and the ryots 
aforesaid in all such pro- 

ceedings either in the Civil Court or befere the 
Collector, as are mentioned in section 106, 
and shall have effect in respect of the lands 
with which the proceedings are concerned for 
& period of ten years from the commencement 
of the year next following that in which the 
notice mentioned in clause (6) of section 102 was 
published, and thereafter, until altered by fresh 
proceedings under this Act : and the rates specified 
in such table shall, subject to the other provisions 
of this Act, be deemed to be the fair and equitable . 
rates payable for such lands by ryots who have 
aright of occupancy, but who are not entitled 
by custom or contract or special equitable con- 
siderations to hold at more favourable rates. . 
(é.} Such table of rates or a certified copy 
Certified copy of table thereof shall be conclusive 
of rates conclusive ss evidence in every Civil 
to provisions of Aot hav- Court that the proceedingsof 
Dg INE rd the Board, of the Commis- 
sioner, and of the Collector have been duly con- 
ducted in aecordance with the provisions of this Act. 
106. (a.) ‘The Applicant may enforce such table 

k of rates against such ryots 
priant may enforce hy suit in the Civil Court 
in Civi Court: > and any number of ryots not 
exceeding ten may be made 

co-defendants in any such suit; or such applicant 
may, at any time after three months and within 


5 wes oe ae one ya from we date of the 

° SPR an table of rates being finally 

i es ao sanctioned, apply to the 
Collector for the preparation 


ie enhanced jamabandi; and the Collector 
shall upon such application proceed to prepare such 
enhanced jamabandi, and may for this purpose 
exercise all the powers which he is by this Act 
empowered to exercise for that purpose. If such 
tae ae Collector is satisfied that 
Preparingsuch =Tke Applicant was unable 

when Tyo umat to put the table of rates 
: : in force-in consequence of 
the recusant or unreasonable conduct of the ryote, 
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he may direct that the whole of the cost of 
preparing such enhanced jamabandi shall be 
paid by such ryots. i ts 
(3.) In any such proceedings in the Civil 
Burdea of proof not Court or before the Collee- 
to be altered Eome tor the burden of proof in 
quence of preparationof respect of all matters other 
table of rates. than the rates of rent for 
the classes of Jand specified in the table of rates 
shall lie npon The Applicant in the same manner 
asif he had in the first instance proceeded by 
suit in the Civil Court to enhance the rents of 
such ryots aforesaid. 


B.—Proceedings to obtain an Enhanced 
Jamabandi. 


{a.) When The Applicant praye that the 
Collector shall prepare an 


107. 


Applicant for enhanc- $ 


ed jamabandi to present 
with his application & 
copy of the enhanced 
jamabandi, aocording to 
which he claims to col- 
lect rents from occu- 
pancy ryote. 


enhanced jamabandi for 
the estate, tenure or under- 
tenure, in respect of which 
the application is made, he 
shall with his applipation 
present, a copy of the en- 


hanced jamabandi, which he alleges to be fair 
and equitable, and according to which he claims 
to collect enhanced rents from ryots having a 
right of occupancy. He shall further distinetly 
specify the ground or grounds upon which he 
claims to enhance the rent of each ryot speci- 
fied therein; and, in the case of the third and 
fourth grounds specified in section 22, the period 
at which such grounds came into operation. The 
entry of any ryot’s name in such copy of the 
enhanced jamabandi shall be deemed to be an 
admission that he has a right of occupancy in the 
land shown opposite his name. 

(é.} The Collector shall thereupon give notice 

Notice to ryote to to all the ryots mentioned 
assent or object within in such copy of the enhanc- 
one month. ed jamabandi, and shall by 
such notice call upon them to appear within one 
month and individually assent to the entries res- 
pecting them individually in such copy of the 
enhanced jamabandi, or state their objections, 
if any, to such entries. : 

108. {z.) If within one month after the pub- 


If all the ryots appear 
and assent to the en- 
hanced jemabandi, Col- 
lector to make sn order 
thatit shall be binding 
upon both parties for 
ten years. 


lication or service of such 
notice all such ryots appear 
and assent to the enhanced 
rates of rent claimed or to 
the entries concerning them 
individually in such copy 


of the enhanced jamabandi, the Collector shall 
make an order declaring such enhanced jama- 
bandi binding upon Z%e Applicant and the said 
ryots for thé period of ten years from the date of 
such orders; and, subject to the provisions of this 
Act as to enhancement for land gained by alluvion 
aud abatement for land lost by diluvion, such en- 
hanced jamabandi shall be conclusively binding 
upon such Applicant and such ‘ryote for the said 
period of ten years, and thereafter, until altered by 
agreement or by fresh proceedings under this Act. 


(é.) If within the said period of one month all 


If ryots do not all 
appear and assent, or if 
they or any of them 
object to the rates or the 
entries concerning them, 
Collector to proceed to 
prepare an enhanced 
jomabandi. Any ryot 
may at any time assent 

. to entries concerning 
himself. 


such ryots do not appear and 
assent as aforesaid, or if 
they or any of them appear 
and object to the enhanced 
rates of rent claimed or to 
the entries concerning them 
in such copy of the en- 
hanced jamabundi, the Col- 
lector shall proceed to pre- 
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pare an enhanced jamabandi for the estate, 
tenure or under-tenure, in respect of which the 
application has been made. Any ryot may at 
any stage of the proceedings assent by a written 
petition to the rates and the particulars in the 
copy of the enhanced jamabandi, so far as they 
concern himself, and such rates and particulars. 
shal] thereupon become binding as between him 
and The Applicant. ; i 
109. (a.) Upon the conclusion ‘of his pioceed- 
Collector to draw up 089, the Collector shall 
statement of provee din daw ap a statoma thereof 
Bnd sot forth grounds and sl therein set fo 
eisin ia aree the grounds upon which he 
_ copy of enhaneed jama- allows or disallows or alters 
bandi. the rates and entries in the 
copy of the enhanced jamabandi or any of them. 
He shall then, in accordance with his determina- 
tion of these matters, prepare. an enhanced 
jemabandi. : 
(@.) The enhanced Sere so prepared. 
. ; . 8 e published together 
te be panlianed wich with a notice intimating to 
notice to Applicant and The Applicant and the ryots 
ryote that objections that any objections which 
aay bo male within ene be or they may desire to 
i make to the rates or entries 
in such enbanced jamabandi must be made by a 
yritten petition to be presented to the Collector 
within one month after such publication. 
110. (a) If any objection is made by The 
Collector to deal with 4#Plicant or by the ryots or 
ebjections—may take say of them to the rates or 
further evidence before entries in such enhanced 
passing orders. jamabandi, the Collector 
shall deal therewith; and, in order to satisfy him- 
self of the eorrectness of such objection or other- 
wise, he may take such further proceedings as to 
him appear necessary, and may therein exercise 
the same powers as he was competent to exercise 
in the original proceedings, and he may make 
any order which he deems proper, either cancel- 
ling, amending, or otherwise altering any such 
rate or any such entry, or rejecting such objec- 
tion. ` 
(2). Any landlord = ryot car ged Pea 
order may, i issatisfied 
Piar a fomi Colle. therewith, prefer an appeal 
. to the Commissioner of the 
Division within thirty clear days; and such 
Commissioner msy upon such appeal, after or 
without further enquiry, make such order as to 
-him appears proper. 
111. (a) I£ no objection is made to such 
Enhanced jemobanai enhanced jamabandi within 
binding for ten yearsif the said period of one month, 
no objection made, oras or, if any such objection has 
poon gs obiertion ad of, been made, then as soon 
Clause (b) of section 105 25 it has been disposed of 
applicable thereto. as provided in section 110, 
such enhanced jamabandi shall become conclu- 
sively binding between The Applicant and all 
the ryots mentioned therein, whether they or any 
of them have or have not appeared during the 
- proceedings; and subject to the provisions of 
this Act as to enhancement for land framed by 
alluvion and abatement for land lost by diluvion, 
shall remain so conclusively binding for a period 
of ten years after the expiry of the said month, 
and thereafter until altered by agreement or by 
fresh proceedings under this Act. The provisions 
of clause (8) of section 105 shall further be 
applicable to such enhanced jamabandi. 
è 
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"(&) No who is compelled to rent 

“ ak to The entices cling 

to such enhanced jamabandi 

shall be liable in a suit for 

mesne profits to any third 

party claiming to be entitled to such rent, but any 

such suit shall be maintainable against such Appl 

vant solely. 


Byot compelled to pay 
rent to Applican? not 
Tiabie to third party. 


C.—Proceedings to obtain a Settlement Jamabandi, 


112. (a.) When The Applicant prays that the 
Collector shall prepare a 
settlement jamabandi for 
the estate, tenure, or under- 
tenure, in re of which 
the application is made, he 
shall in his application set 
. forth the circumstances 
under which he is unable to ascertion the ryots 
liable to pay rent to him, the rents payable by 
such ryots, or the plots of land in respect of which 
such rents are payable by each of such ryots. The 
Collector, if satisfied that The Applicant is unable 
to ascertain accurately the particulars aforsaid, 
and that, in consequence, proceedings for the pre- 
paration of a table of rates or an enhanced 
jJamabandi would be ineffectual, shall proceed to 
prepare a settlement jamabandi and shall there- 
upon give notice te the ryots in such estate, tenure 
or under-tenure. i 
{%.) Such notice shall eall upon them to appear 
f within one month and state 
Noticotoryotatostate the plote of land held b 
particulars. P by 
each of them, together with 
the class, quantify, and boundaries thereof, the 
rent previously paid for such land, and the rent 
which they are each of them willing to pay. Each 
ryot shall further state whether he claime to have 
a right of occupancy in the land held by him. 
113. If within one month after the publication 
or service of such notice all 


Applicant for Settle- 
ment jamsbandi to state 
in his application the , 
circumstances under 
which he is unable to 
ascertain the rents pay- 
able to him. 


U ryote give particu- 


lars required of them, 
and Applicant assent 
thereto, Collector to pre- 
pare settlement jama- 
bandi accordingly. If 
park ouine m given, or 
if given and challenged, 
Collector shall proceed 
to determine what rente 
are payable, by what 
ryote, for what lands, 


the ryots appear and state 
the several particulars by 
such notice required of them, 
and if The Applicant assents 
to such particulars so stated, 
the Collector shall prepare a 
settlement jamabandi ac- 
cordingly. The provisions of 
clause {a} of section 108 
shall apply to such settle- 


ment jamabandi. If such ryots do not appear 
and state such particulars, or if such particulars 
having been stated by all or any of them are 
objected to by such Applicant on grounds which to 
the Collector appear prima facie cient, such 
Collector shall proceed to ascertain and determine 
who are the ryots liable to pay rent to such Appli- 
cant, what are the lands for which such rents 
are payable, what rights such ryots have in 
such lands, and what are the rents or rates of 
rent, either in excess of the former rents or rates 
or otherwise, which The Applicant is entitled to 
receive from such ryote for such lands. 
114. Upon the conclusion of his proceedings 
the Collector shall draw up 
Me oianak pectin a statement thereof, and 
setting forthhisdetermi- shall therein set forth his 
nation and the grounds determination of the several 
thereat matters mentioned in sec- 
tion 118 and the grounds of such determination. 
He shall then in aecordance with his determi- 
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nation of these matters, prepare & settlement 
jamabandi. . The provisions of clause (6) of sec- 


> tion 109, and of sections 110 and 111 shall be 


applicable to such settlement jamabandé. 
General Provisions. 


115. It shall be mel for any number of ladd, 
_ lords to jom in an applica- 
Pim fore poy mae tion under section 99, sub- 
application, but Collect- ject, however, to the pro- 
or may direct separate visions of the said section 
Proceedings. as to jurisdiction ; and such 
landlords so joining may specify the proportigns 
in which they are willing to pay the costs of the 
Collector’s proceedings ; but the Collector may, if 
he see fit, direct that separate proceedings be held 
in respect of any estate, tenure, under-tenure, or 
specifie area belonging to any Applicant, in which 
event such Applicant shall pay the costs of such 
separate proceedings. 
116. In any case under = 101, eee 
or section 112, the ect. 
a tet ia Al per or may, if he see fit, before 
cable compromise. Such proceeding to determine or 
compromise to be bind- settle the matters specified, 
mg. endeavour to bring about an 
amicable compfomise of the matters in dispute 
between Lhe Applicant and the ryots ; and, if any 
such compromise is brought about, the Collect- 
or shall draw upa formal record of its terms, 
and such record shall be binding upon all persons 
mentioned therein. 
117. (a.) The Applicant shall from time to time, 
i when so reguired X writ- 
xpenses of proceedings ten notice signi the 
bela eiA Conse Collector, deposit a sum 
quence of failing to do of money as the Collector 
bias may estimate to be necessary 
in order to carry on the proceedings. If the dpp- 
cant fails to deposit such sum within fifteen days 
after such notice has been served upon him, the 
Collector may order the proceedings to abate ; or 
he may in his discretion receive the said sum after 
the said fifteen days have expired. 
(6.) When there = two or a Aplicata 
‘ . who have joined under the 
Pity Irait deponis oT provisions of section 115, 
oante who (1) Tavo any one of them may deposit 
joined under section 115, such sum as the Collector 
or (2) are coparcoeners estimates to be necessary to 
carry on the proceedings in respect of his own 
estate, tenure or under-tenure, and the Collector 
may carry on such proceedings, and may make an ` 
order that the proceedings do abate in respect of 
any estate, tenure or under-tenure belonging to 
any Applicant who has failed to deposit his share 
of the sum required by the Collector’s notice, If 
such Applicauts are coparceners, any one or more 
One of two or more Of thenr may, within seven 
Applicants may deposit days after the expiry of the 
an required andrecover gaid fifteen days, deposit any 
m ner sum which any other of 
them has failed to deposit, and shall be entitled to 
recover any sum sọ deposited by `a suit in the Civil 
Court. i 
118. In any case in bint the ingen make: 
š an order under section 117 
rocsedin: A 
Pa jike order that the proceedings do 
of abatement or after abate, and in any case in 
withdrawal of Applicant which The Applicant witb- 
without parmiation: draws from the proceedings 
without the permission of the Collector, no fresh 
enhancement proceedings may be instituted before 
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the Collector or in the Civil Court in respect of 
the lands with which such first-mentioned proceed- 
ings were concerned, until a period of ten years has | 
elapsed from the date of such order of abatement, 
or from the date on which such proceedings termi- 
nated in consequence of such withdrawal : provided 
that nothing contained in this section shall be 
construed to prevent enhancement for land 
gained by alluvion or abatement for land lost by 
` diluvion during such period of ten years. 
119. (a) Any a 7 mentioned ja 
: ; ., clause of section y 
e clause (5) of section 102, 
109 and 112 howto be clause (4) of section 107, 
published. clause (4) of section 109, 
or clause (2) of section 112, shall ordinarily be 
published affixing a copy thereof, and, in any 
case in which a eopy of a table of rates or 
of an enhanced jamabandi or of a settlement 
jamabandi has been filed or is directed to be 
published, a copy of the same at the mdi kackari 
of each village to which the lands, in respect of 
which the application has been made, belong, or 
at some conspicuous place in such village or upon 
such lands, and also by proclaiming with beat of 
drum in such village or upon.euch lands that 
such notice has been so affixed : provided that it 
shall be necessary to publish in each village so 
much only of such table of rates or enhanced 
jamabandi or settlement jamabandi as relates to 
the lands of such village. 
(3.) When proceedings are taken against one 
Individual notice may Yyot ora few ryots merely, 
be added to, or subtitrt- er in any other case in which 
ed for, general notice. it appears proper, the Col- 
lector may in his discretion direct that an indivi- 
dual notice, containing the particulars concern- 
ing him, shall be served upon each ryot either 
in addition to or in substitution for the general 
notice in this section provided. 
120. In condueting such proceedings as may 
Collector in his pro- be neecessary in order to 
ceedings to be guided by Prepare a table of rates, 
such rules as Board of an enhanced jamabandi, or 
Revenue may lay down. gettlement jamabandi, the 
Collector shall govern himself by such rules as 
may be made by the Board of Revenue for his 
guidance. The Board of 
Bip Bora. te Revenue, subject to the 
rules with sanction af sanction of the Lieutenant- 
Government, Governor of Bengal, may 
from time to time make, and when made, alter, 
add to, and revoke such rules not inconsistent with 
the provisions of this Act, as to such Board may 
appear necessary in order to give effect to these 
provisions, Such rules and all additions thereto, 
alterations and revocations thereof, shall be publish- 
ed in three successive issues of the Calcutta Gazette. 
121. (@.) The Collector may in his discretion 
Collector may exercise at any stage of his proceed- 
rs of a Civil Court ìngs exercise all or any of 
Hi gre a jog the powers of a Civil Court 
: tc? in respect of summoning, 
ae cates, production causing the attendance of 
. and examining, witnesses, 
whether parties to the proceedings or not, and 
in respect of causing the production of docu- 
ments, and giving or apportioning costs; and the 
provisions of The Code of Civil Procedure applicable 
to these matters shall apply to a Collector exercig~ 
ing such powers. 
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- {3,.} He may also in bis diseretion at any stage 
Reference to arbitra. OÊ his proceedings, with the 
tion. Provisions of Code consent of the persons in- 
of Civil Procedure to terested, refer any matter to 
spply. arbitration; and the pro- 
visions of sections 506 to 522, both inclusive, of 
The Code of Civil Procedure shall apply, so far as 
is eonsistent with the provisions of this Act, te 
the proceedings in arbitration. : 
122. (a.) The Collector of every district shall 


Collector to prepare 
annual price-lista of 
staple crops under gene- 
ral directions of Board 
of Revenue—to submit 
such price-lists to Board 
for approval or revision. 


prepare annual liste of the 
prices, at harvest time, of. 
the staple crops mentioned 
in clause (c) of section 23, 
such price-lists shall be 
prepared in accordance with 


such general direction as may from time to time. 
be prescribed by the Board of Revenue, and shall, 
when prepared, be submitted to the said Board 
for approval or revision. 

(2.) Such price-lists for all districts and areas 


Price-lists, when ap- 
proved or. revised by 
|, to be published. 

in Caleutia Gazette and 


mentioned in the said clause 
(e) of section 28 shall, when 
approved or revised by the 
Board of Revenue, be pub- 


to be primd facie evi~ 
dence of prices of staple lished annually in the Cal- 
crops. cutta Gazette under the sig- 
nature of one of the Secretaries to the said Board. 
Any such price-list so published shall be rele- 
vant in any proceedings under this Chapter, and 
shall be primd facie evidence of the price of such 
staple crops during the year and in the district or 
area for which it has been published as aforesaid, 
` 128. (a.) The Collector may in his discretion at 
any stage of the proceedings 
Collects: ay “make make a measurement of all 


rement, and 
direst ryotè to attend. or any of the lands with 
Publication of notice. which 


such proceedings are 
concerned, and may make an order directing the 
ryots and other persons concerned to be present 
at such measurement. Such order shall be pub- _ 
lished in the manner provided in section 119 for 
the publication of the notice therein mentioned. 

(6.) Any ryot who, after the publication of such 
order, fails to attend and 
point out his land, shall be 
estopped from contesting the 
correctness of the measurement made, or any of 
the proceedings held in his absence. If after 
due inquiry the Collector shall be unable te make 
a measurement or ascertain the names of the ryote 
or other persons holding the lands, he may declare 
such lands to be at the absolute disposal of the 
landlord. If any ryotor other person appears with- 
in fifteen days after the Collector has recorded such 
a declaration and shows reasonable cause for his 
previous non-appearance, such Collector may, 
upon such terme and conditions as to him appear 

roper, alter or rescind his previous declaration. 

y suck ryot or other person does not show suck 
reasonable cause, such Collector shall make an order 
refusing to alter or rescind such declaration. The 
provisions of clause (b) of section 110 shall be ap- 
plicable to suck order. 

124. The Lieutenant-Governor may invest 


P any person with the powers 
Fanaa vue of a Collector for the pur- 


Consequence of non- 
attendance, 


poses of this Act. De- 
puty Collector may act 
under supervision of Col- 
Jeotor or specialCellector. 


poses of this Chapter; 
and may give such direc- 
tions as appear conveni- 
ent for dividing between 


such person and the Collector of the District 
the work arising under this Act. Any De- 


26 
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puty Collector may, subject to the control and 
supervision of the Collector of the District or of 
any person so invested with the powers of a 
Collector, exercise all or any of the powers vested 
ina Collector by sections 101, 102, 103, 107; 
108, 109, 110, 112, 113, 114, 115, 117, 119, 120, 
121, 123, 126, 127 and 128. Such control and 
supervision may be exercised by such Collector 
or person aforesaid either of his own motion or 
upon petition by any person alleging himself to 
aggrieved, - 

125. The Collector may, subject to any rules 
made in that behalf by the 
Board of Revenue, appoint 
such ministerial and other 
officers as may be required to make such enquiries, 
and to do all such things as may be necessary to 
carry out the provisions of this Chapter. The 
salaries of such officers and the. term of their 
employment shall be subject to the sanction of 
the Commissioner. 


126. As soon as the proceedings we pond 
we final upon the table of rates 
coal Catster ts being finally sanctioned 
draw up account of total under section 104, or upon 
post Hefend of balance the disposal of the objections 
<oReoarery of deGeteony eae appeals instituted under 
sections 110 and 114, the Collector shall draw up 
an account of the total cost of such proceedings. 
I£ such total is less than the sum total of the 
amounts deposited under section 117, the balance 
shall be refunded to The Applicanis proportionally 
to the amount of their deposits. If such sum 
total exceeds the sum total of the amounts depo- 
sited, the deficiency shall be paid by The Appii- 
canta in the same proportion within fifteen days 
after service of a netiee as provided in section 117, 
and in default of such payment, may be realised 
asa demand under the provisions of any law 
for the time being in foree for the recovery of 
public demands. . 


127, The following items may be included in 

What items may be the account of the cost of 
included in the costof the proceedings prepared 
the proceedings. under section 126 :— 


(a) the whole or a part of the salary and 
allowances of the Collector or Deputy 
Collector by whom the proceedings 
have been conducted. In settling the 
amount of this item regard shall be 
had to the portion of the Collector’s 
or Deputy Collectors time occupied 
by the proceedings ; 

(2) the salaries of the ministerial officers 
appointed under section 125, or where 
such officers have been employed in 
several proceedings, a part of such 
salaries proportionate to the portion 
of their time occupied by the pro- 
ceedings of which the account of the 
tost is being prepared ; 

(c) all contingent and other expenses actu- 
ally incurred in the proceedings : 

provided that the Collector or Commissioner 
Provi may in his discretion, when 
S deciding any objection made, 


Appointment of minis- 
terial oficers, &o, 


or appeal preferred, under section 110 or section. 


114, direct that the immediate costs thereof shall 
be paid by the person making such objection or 
preferring such appeal, or by any party to the 
proceedings who opposes the same. 


Now Act VII (B. C.) of 1868. 


New. 
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128. (a.) In any case Tn whicb an i enhao 
3 jamabundi has n pre- 
sete Argiari tao: tared, and- The Applicani ia 
for r omi. Kaeo t found entitled to ant 
bowed sent a- rent as the result of the pro~ 
need fen: ceedings, the Collector may 
award to him costs payable by the ryots: provided 
that no ryot shall be liable to pay as costs a sum 
greater than-one year's rent of his holding as 
settled by the enhancement proceedings. The Cole 
lector may in his discretion drst that the sosta k 
payable by any ryot s 
ous fr Aare be paid by instalments ex- 
tending over a period not 
longer than three years. Every such instalment 
shall bear interest at the rate of six per centum 
per annum from the date of the Collector’s award 
until the date of realization. 
{4.) Costs payable by a ryot under this section 
Tai abate be bares if not paid within fifteen 
coversble as arrears of Gays after the date of the 
rent, award, or, where costs have 
been made payable by ‘in- 
stalments, any instalment thereof not paid upon 
the due date, shall be recoverable in the same 


manner as arrears of rent. 


129. Every person affected by the proceedings 
shall be entitled to a certi- 
fied copy of the Collector’s 
statement and of any table of rates, enhanced 
jamabundi, or settlement jamabandi prepared 
by the Collector ander the provisions of this 
Chapter. Such copy shall be furnished to such 
person at his expense. A ryot shall be entitled 
to receive a certified copy of so much of any 
jamabandi as concerns himself upon payment of 
a fee of four annas. 
130. When any considerable number of cases 
Dk Toes ae has been instituted in a Civil 
a Tenant ot Cisi Court Court by one or more land- 
transfer to Collector lords against ryots holding 
ay considerable, num- land in the same loeality, and 
: it appears to such Civil Court - 
from saag oanig, to be desirable that all such 
cases should be disposed of by the Collector in 
accordance with the provisions contained in this 
Chapter such Civil Court may make a recom- 
mendation in these terms to the District Judge 
to which such Court is subordinate: and such 
District Judge may, if he sce fit, transfer such 
cases to such Collector, who shall thereupon pro- 
ceed to deal with them in all respects asif an 
application had been made to him under the pro- 
visions of section 99. In any case in which the 
Collector proceeds thereupon to make a table of 
rates, or an enhanced jamabundi, or a settlement 
jamabundi, he shall before so proceeding define 
the area to which such table of rates, or enhanced 
jomabundi, or settlement jamabundi shall be ap- 
plicable. 
181. I£ the Collector of a district is of opinion 
Power of Coltector to that, in consequence of a 
proceed suo mote forthe serious dispute likely to 
settlement of rent, when Jead to a breach of the peace 
Saute oxi having arisen upon the sub- 
ject of rent in a considerable area of his dis- 
trict, itis expedient that proceedings should be 
taken to settle the rents payable by the ryots 
to their landlords within such area, he may record 
his reasons for entertaining this opinion, and may 
forward them, through the Commissioner, for 
the consideration of the Lieutenant-Governor. 


Byots entitled te copies. 
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The Lientenant-Governor, if satisfied. of the ex- 
pediency of taking such proceedings, may authorise 
such Collector to proceed of his own motion 
to settle such. rents; and such Collector shall 
thereupon proceed to such settlement, and may to 
this end exercise the same powers as if an appli- 
cation had been made to him under section 09. 


Iil.—Proceedings to enhance the vent poyable in 
money by tenure-holdera and under-tenure- 
holders. 


132. In the following cases, that is to say—— 

(a) in the case of a proprietor claiming to 

Landlord desiring to enhance the rent of a tenure- 
enbanoe pee of ae holder whose gotere is 
or under tenure to pro- immediately subordinate to 
ened in Civil Comt. that'of such proprietor ; 

{5} in the case of a tenure-holder claiming to 
enhance the rent of an under-tenure- 
holder whose interest is immediately 
subordinate to that of such tenure- 
holder ; 

(c) in the ease of a superior under-tenure- 
holder claiming. to enhance the rent 
of an  under-tenure-holder whose 
interest is immediately subordinate 
to that of such superior under-tenure- 
holder ; 


(@)_ in the case of a landlord claiming under 
the provisions of section 18 to en- 
hance the rent of a ryot entitled to 
hold land at fixed rates; 


{e) in the case of a landlord claiming under 
i the provisions of section 42 to en- 
hance the rent of such land as is 

specified in section 41 ; 
such proprietor or tenure-holder or superior under- 
tenure-holder or landlord shall present a plaint 
to the Civil Court or such officer as it appoints 
Plaint when to be in this behalf. Such plaint 
presented in order to shall in order to, affect the 
affect rent of following yent of the following year 
JA be presented (2) in districts 
or parts of districts in which the Fusli or Umli 
year prevails, in or before the month of Baisakh; 
or (6) in districts or parta of districts in which 
the Bengali year prevails, in or before the month 
of Aughrun, The provisions of section 98 shall 
be applicable to every such plaint so presented to 

a Civil Court. 


Cuaprer XVI.—Or THE RECOVERY OF ARREARS OF 
RENT IN CERTAIN OASES BY SUMMARY SALE 
WITHOUT DECREE. i 


183. Subject to the provisions of section 70, Reg. VIII of 1819, Preamble, and 0.9 8, cL L 
Proprietors entitled to and to the other provisions Article 135 of the Digest. 

apply for summary sale of this Chapter, proprietors 
-of certain tenures. of revenue-paying estates 
are entitled to apply in the manner hereinafter 
provided in sections 134 and 135 for periodical 
sales of paini tenures and other tenures upon 
which the right of selling or bringing to sale for 
an arrear of rent has been specially reserved by 
stipulation in the engagements interchanged on 
the creation of such tenures, The exercise of this 
power is not confined to cases in which the stipu- 
lation for sale may have been unrestricted in 
regard -to time, but applies equally to tenures held 
under engagements stipulating merely for a sale 
at the end of the year, \ 


` 
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Reg. VIII of 1819, s, 8, cl. 2, Article 1860f the 
Digest. ` 


a Act XXXIII of 1850, which dispensed with 
the petition to the Civil Court. 


Reg. VIII of 1819, e. 8, cl. 2. Article 137 of the 
Digest. 


a 1. È. B.1'Cole. 175. 
e 
Reg. VIII of 1819, s. 8, cl. 3. Article 288 of the 
Digest. 


5 Note that this will be g month after the rent ie 
due according to secti¢n 55. 


134. (a) On the first day of Baisakh, that is, 
est aia a er at the commencement of the 
plied for on lst Bawatk, following year from that of 
g which the rent isdue, any 
such proprietor may present a petition to the 
Collectora containing a specification of any balances 
that may be due to him on account of the expired 
year from all or any holders of tenures of the 
nature described in section 183. 
(6.), Such specification of the balances due shall 
Specification of ba- then be stuck up in some 
lances due tobestuckup Conspicuous part of the 
D Dees Seas, Collectore Sree with a 
o notice that, if the amounts 
Setani of: payment claimed be not paid before 
the first of Jeyt following, the- tenures of the 
defaulters will on that day be sold by public sale 
in liquidation. If the lst of Jeyt fall on a 
Sunday or holiday, the next subsequent day not a 
holiday shall be selected instead. 
(c.) A similar notice shall be stuck up at the 
Similar notice to be S8dr kachabri of the proprie- 
stuck up at proprietor's for himself, and a copy. or 
mar — aig extract of eer part a the ` 
i - notice as applies to the in- 
Jihod on the land. dividual case shall be by 
him sent to be similarly published at the kachahri 
at which the business pf the tenūre is transacted, 
or at the principal town or village upon the land 
of the tenure of the defaulter. The proprietor 
shall be exclusively answerable for the observance 
of the forms above prescribed. 
(d.) The copy or extract of such part of the 


Servi T notice as applies to the 
tion of rae notice individual ease shall be 


; itoat a be published served by a single peon, 


bat who shall bring back the 
receipt of the defaulter or of his manager for the 
same, or, in the event of inability to proeure 
this, the signatures of three substantial persons 
residing in the neighhourhood, in attestation of 
the notice having been brought and published on 
the spot. 

If the people of the village object or refuse to 
sign their names ih attestation, the peon shail go 
to the kachahri of the nearest Munsif, or, if there 
is no Munsif, to the nearest thana, and there 
make voluntary oath of the same having been 
duly published, a certificate to which effect shall 
be signed and sealed by the said officers and 
delivered to the peon. g 

Exrplanation.—Service upon the defaulter 
personally of the copy or extract of such part of 
the notice as applies to the individual case is not a 
sufficient substitute for publication at the kachabri 
or at the principal town or village upon the land 
of the tenure. 

(e.) If it shall appear from the tenor of the 
yeceipt or attestation in question that the notice 
has been published at any time previous to the 
fifteenth of the month of Baisakh, it shall be a 
sufficient warrant for the sale to proceed upon the 
day appointed. 

185. On the first day of Kartiké in the middle 

Second or mid-year Of the year the proprietor 
salo may be applied for shall be at liberty to present. 
on Ist Kartik. a similar petition to the 
Collector with a statement of any balances rae 

ig may be due on account o 
a © ae oE the rent of the current year 
fourth or more of the up to the end of the month 
annual rent. of Asin, snd to cause 


Rr 
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similar publication to be made of a sale of the 
tenures of defaulters to take place on the first of 
Aghan, unless the whole of the advertised 
balance shall be paid before the date in question, 
or so much of it as shall reduce the arrear, 
including any intermediate demand for the 
month of Kartik, to less than one-fourth ora 
four-anna proportion of the total demand of the 

roprietor according to the kistbandi, calculated 
Fom ihe commencement of the year to the last 
day of Kartik. i 

136. (a.) If the balance claimed by the pro- 

Bale not to be stayed Priefor on account of the 
unless arrearclaimed be rent of the tenure remains 
lodged. unpaid at sunset of the da 
neat preceding the day fixed for the sale of suc 
tenure under section 1384 or section 135, the 
sale shall be made without reserve in the manner 
provided in sections 140 and 141. Save as 
provided in section 137 and in section 188, suck 
-sale shall not be stayed or postponed on any 
account unless the amount of the demand as 
been paid or lodged before sunset of the day 
nezi preceding the day of sale as aforesaid. 

Explanation.—The balance claimed by the 
‘proprietor may be paid to such proprietor or to 
his agent having authority to receive it, or may, 
subject to the rules for the receipt of money in 
Government treasuries, be Jodged in the Treasury 
of the Collector having jurisdiction under the 
provisions of section 146. 

(6.) It shall, however, be competent to any 

But suit will lie for its party desirous of contesting 
reversal. the right of the proprietor to 
make the sale, whether on the ground of there 
having been no balance due or on any other 
ground, to sue such groprietor for the reversal of 
the same, and upon establishing a sufficient plea 
to obtain a deeree with full costs and damages. 

(e.} The purchaser shall be made a party to any 

Purchaser to be mede such suit, and, upon making 
party to such suit. a decree for reversal of the 
` sale, the Court shall be careful to indemnify him 
against all loss at the charge of the proprietor 
or person at whose instance the sale may have 
been made. 


Illustrations. 


In the following cases a sufficient plea is established :— 

(a)—A, a painidar, sues for the reversal of the sale 
of his patm tenure on the allegation that no 
notice was stuck up in a conspicuous part of 
the Collector's kachahri, as required by clause 
(>) of section 134, and this sliegetion ir 
found to be true, 

(b)—A, B and C, joint owners of a patmi tenure, 
sue for the reversel of the sale of euch patmi 
tenure on the allegation that no copy or 
extract of the notice was published at the 
kachabri or at the principal town or vi 

} upon the land as required by clause (c) of 
section 134, Thia allegation is found to be 
strictly true, although it appears that a copy of 

. the notice was served on A and B personally. 

In the following case a sufficient ples is not established :— 


(}—A, a petnidar, suea for the reversal of the sale 
of his patmi tenure on the ground that no 
copy or extract of the notice was published 
at the kachahri or at the principal tewn or 
village upon the land, as required by elsuse (c) 
of section 134, It is found that the copy or 
extract of the notice was published in the 
manner required by this clause; but that the 
peon did not bring back the receipt of the 
defaulter, or of his manager, or of three sub- 
stantial persons residing in the neighbourhood 


Reg. VITI of 1819, s. 14, cl. 1. Article 139 of the 
Digest. 
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Reg. VIIE of 1819, e 14, 0.2. Article 140 of the 
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Reg. VIET of 1819, s. 43, cls. Sand 4: Act VITE 


(B£) of 1869, 


8.63: Act VIII (B.C.) of 1865,8. 6: 


4B. L. R. F. B. 77. 


as required by clause {d} of the sme section; 
nor did he, as required by the same rule, 
suake g voluntary oath before the nearest Munsif, 
or at the nearest thsna, that the copy or extract 
had been duly published. 
137. (a). In any case in which a tenure- 
Defeulter may apply bolder ‘contests the pro- 
for summary investiga- prietor’s demand of an ar- 
tion before sale, rear as specified in the 
notice advertised, such tenure-bolder shall be 
competent to apply for a summary investigation 
at any time within the period of notice. The 
proprietor shall then be called upon to furnish his 
kabuliyat and other proofs at the shortest com- 
venient’ notice, in order that the award may, if 
possible, be made before the day appointed for sale. 
(6.) Such award, if aoe bjer of course 
regulate the ulterior pro- 
Hea, mlo aot to be cess; but if the case be Pan 
rent claimed be deposit- pending, the lot shall be 
od. called up in its turn -not- 
withstanding the suit ; and if the proprietor or 
his agent in attendance insists on the demand, 
the sale sball be made on his responsibility, nor 
shall it be stayed or the summary suit be allowed 
to proceed, unless the amount claimed or ifs 
equivalent in Government securities be then lodged, 
or has been previously lodged, by the tenure-holder 
contesting the demand; and if such deposit be 
not made, the alleged defaulter shall have no 
remedy but by 2 regular action for damages, and 
for a reversal of the sale. 
{c.) The omission to apply for a summary 
Omission toask forin- investigation under this sec- 
vestigation not to pre- tion shall not preclude the 
action. tenure-holder from bringing 
such regular action. 
138. In order te give eo ee of 
i o first degree an oppor- 
mnt, pienso tunity of protecting them- 
selve from avoidance of selves against damage by 
Sst andor ures upor the avoidance of their under- 
mies: tenures upon the sale of the 
tenure, the following rules have been enacted :— 
(1) Any one or mor of such under-tenure- 
eee olders may, when the tenure 
Seas tee ihe is advertised for sale, pay into 
tenure is about to be the Collectorate treasury or 
sold; -to the officer conducting the 
sale the amount for the realization of which the 
tenure is about to be sold, and, on such payment 
being made, the sale shall be stayed. 
(2) Any one or more of such under-tenure- 
or by lodging money Bolders may lodge money 
antecedently to mes antecedently for the purpose 
arrears. of eventually answering 
any demand that may remain due on the day 
fixed for the sale of the tenure; and, should the 
amount lodged be sufficient, the sale shall not 
proveed, but after making good to the proprietor 
the amount of his demand, any excess shall be 
paid back to the person who lodged it 
189. {a.) Inany case in which an under-tenure- 
Procedure if amount bolder has paid money under 
lodged be rent due from section 138 in order ta 
under-tenuat. protect his under-tenure, if 
the amount so lodged be holly or partly rent due 
by such under-tenure-holder to the holder of the 
tenure about to be sold, the same shall be stated 
at the time of making the deposit, and the amount, 
or so much thereof as may be necessary, shall be 
carried to the account of the tenant lodging it, 
in satisfaction of any claim of rent that may at 
the time be pending, or be thereafter brought 
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forward against him by the proprietor of the 
advertised tenure on account of the year or 
months for which the notice of sale may have 
been published. ‘ Sre 
(2.) 1E the person making such a deposit in 
Procedure if amount Order to stay the sale of 
Jodged be an advance the tenure shall have already 
from private funds. paid the whole or part of 
the rent due from himself, so that the amount 
lodged is wholly or partly an advance from private 
funds and not a disbursement on account of the 
said rent, such deposit or the balance which 
remains after satisfying any claims to rent under 
clause (a) shall not be carried to eredit in,’ or set 
against, future demands for rent, but shall be 
considered 28 a loan made to the holder of the 
tenure preserved from sale by such means, and the 
tenure so preserved shall be the security to the 
person making the advance, who shall be consi- 
dered to have a lien thereupon in the same manner 
as if the loan had been made upon mortgage; 
and he shall be entitled, on applying for the same, 
to obtain immediate possession of such tenure in 
_ order to recover the amount so advanced from 
any profits belonging thereto. f 
(c.) If the defaulting tenure-holder shail desire 
Defaalting  tenure- to recover his tenure from 
holder must pay total the hands of the person 
sum advanced with who, by making the advance, 
interest, if he wants to has acquired such an interest 
TOTOE S aI therein and entered on pos- 
session in consequence, he shall not be entitled te 
do so, except upon re-payment of the entire sum 
advanced with interest at the rate of twelve per 
centum per annum up to the date of possession hay- 
ing been given as above, or upon exhibiting proof in 
aregular suit to be instituted for the purpose that 
the full amount so advanced with interest has 
been realised from the usufruct of the tenure. 
140. (@.) At the time of the sale the notice 
. previously stuck up in the 
orden Peo rbtorerwent kachahri shall be taken 
to he present with ac- down, and the lots shall be 
count and receipt for” called up successively in the 
ý order in which they may be 
found in that notice. A person shall attend on 
the part of the proprietor with a particular state- 
ment of the payments made up to the day of sale 
on account of the balance of each advertised lot, 
together with the receipt or certificate mentioned 
in clause (d) of section 184. - No lot shall be put 
up to sale until the statement produced shall 
have been inspected, and the existence of a 
balance for the year ascertained therefrom, nor. 
until the receipt for the notice shall have been 
read, the observance of which forms shall be 
-recorded in a separate proceeding to be held upon 
each lot sold. : 
(4.) If the sale be of the description provided 
Kistbandi to be pro- for in section 135, the kist- 
duced at second mid-year bandi of the defaulter shall 
sale. likewise be produced in order 
that it may be seen that the balance remaining 
unpaid exceeds a four-anna proportion of the 
demand up to the date of sale, nor shall the sale 
take place unless this be ascertained. 
(c.) The proprietor shall be exclusively respon- 
Proprietor exclusively Sible for the correctness 
responsibie for correct- and authenticity of the 
ness of papers, &c. papers to be thus exhibited, 
nor shall the Collector or other officer making 
the sale be answerable in any respect, except 
for its fairness and publicity, and for the obser- 


Reg. VIII of 1819, x. 10. Article 141 of the 
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Act VIII (B, C.) of 1865, 0. 3. Article 142 of the 
Digest. = 


Reg. VIII of 1819, a, 9. 


Act XXY of 1650, 0. 3. 


Reg. VILL of 1819, s- LI. Article 148 of the 
Digest. 


vance of the rules prescribed for his guidance in 
this Chapter. 
141. (a) The sale shall be conducted in public 
Bale to-be held by Col- by the Collector of land 
leotorin publickachahri; revenue within whose 


- procedure to becbserved Collectorate the lands com- 


at sale. prised in the tenure are 
situate. The tenure shall be sold to the highest 
bidder, and every one not the actual defaulter 
shall be free to bid, not excepting the person in 
satisfaction of whose demand the sale may be 
made, nor the under-tenants of the defaulter. 
Fifteen per cent. of the purchase-money shall be 
paid immediately the lot is knocked down, and 
the officer conducting the sale shall be competent 
to refuse to accept a bid or to knock down 
a lot to any bidder, unless he has assurance to 
his satisfaction that the amount required to be 
deposited is in hand for the purpose, or will be 
produced within two hours. 

(b.) If the fifteen percent. be not paid, or an 

Re-tale if 16 por cent, equivalent amount in Gov- 
not deposited, &e.: or if ernment securities be not 
remainder of purchase- lodged within two hours of 
money not paid. Deposit the sale, the lot shall be 

oited m latter care. ~~ re-sold on, the same day; 
and if the remainder of the purchase-money be 
not paid by noon of the eighth day, notice shall 
be given of re-sale on the following day, that is, 
on the ninth from the first sale, by proclaiming 
the same by the beat of drum through the bazar 
of the sadr station of the district, after which 
the lot shali be re-sold at the appointed time at 
the risk of the first purchaser, who shall forfeit 
the advance of fifteen per centum already made, 
and be further answerable for any sum in which 
the proceeds of the second sale may fall short of 
the antecedent one. Such deficiency shall be 
levied by the process for the execution of decrees 
of the Civil Courts. 

(c.} The forfeited deposit of fifteen per centum 

Forfeited deposit how shall be applied to defray 


` applied. the expenses of the sale, and 


the surplus shall be credited to Government. 
142. (a.) Every tenure that may be disposed © 
Tenure declared to be of ab a public sale under 
sold froeofincumbrances the rules contained in 
created by act of àe- sections 193 to. 141, in- 
taulter. clusive, for arrears of rent 
due on account of the same, is hereby declared - 
to be sold free of all incumbrances that may 
have accrued upon it by the act of the default- 
ing proprietor, hie representatives or assignees 
unless the right of making such incumbrances 
was expressly vested in the holder by a stipula- 
tion to that effect in the written engagements 
under which the said tenure was held. i 
(b.) No transfer by sale, gift, or- onee 
wise, no mortgage or other 
Peachey rayon limited assignment, shall be 
prietor unless he have permitted to bar the inde- 
consented thereto, feasible right of the pro- 
prietor to hold the tenure of his creation answer- 
able, in the state which he created it, for the rent, 
which is, in fact, his reserved property in the 
tenure, except such transfer or assignment has 
been made with s condition to that effect under 
express authority obtained from such proprietor. 
(c.) In like manner, upon the sale of a 
AN leases granted by tenure for arrears, all leases 
defaulter are cancelled originating with the former 
by male, tenure-holder, if creative of 
a middle interest between the resident cultivators 
2w 
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and asch tenuve-Aoider, must be considered to be 
cancelled, except the authority to grant them have 
‘been specially transferred. The possessors of such 
interests must consequently lose the right to hoid 
possession of the land and to collect the rents of 
the ryote, thie having been enjoyed merely in 
consequence of the defaulter’s assignment of a 
certain portion of his own interest, the whole of 
which was liable for the rent : 
Provided that nothing contained Yi this 
ion i section shal con- 
Bond ype strued to entitle the pur- 
with ryote. chaser of a tenure to eject 
a khiidkasht ryot or resident and hereditary 
cultivator, or to cancel dond fide engagemente 
made with such tenants by the late incumbent or 
his representative, except it be proved in a regu- 
Jar suit to be brought by such purchaser for the 
adjustment of his rent that a higher rate would 
have been demandable at the time such engage- 
ments were contracted by his predecessor. Sudyect 
to these provisions any such purchaser shall be 


entitled to proceed under the provisions of his Act 


to enhance the rent of the ryote holding land in 

the tenure purchased by him, but no ryot shall be 

liable to ejectment otherwise than as provided in this 
Act. 

143. (a.) The purchaser, as soon as, he 

; x has paid the full amount of 

a penhe a De ser the purchase-money, shall 

of full amount of pur- receive from the officer con- 

ohase-money. ducting the sale a certificate 

of sueh payment. 

(é.) Such purchaser may then proceed ‘with 
such certificate to procure a trausfer of the tenure 
to his name in the kachabri of the proprietor, and 
upon furnishing security, if required, to the 
extent of half the annual rent, he shall receive 
the usual order for possession, together with a 

Zeminderboundtoput notice to the ryots and 
him in possession. others to attend and pay 
their rents henceforward to him. 

(e.) The proprietor shall also be bound to furnish 
access to any papers. connected with the tenure 
purchased that may be forthcoming in his 
kachahri; and should he in any manner delay 
the transfer in his office or refuse to give the 
orders for possession, notwithstanding that good 
and substantial security shall have been furnished 
or tendered on requisition, the new purchaser 
shall be entitled to apply direct to the Collector,* 

Purchaser’sremedy,if 80d he shall receive an 
zemindar refuse or delay order for possession and 
to put him in possession. shall be put in possession 
of the land by an officer deputed by the Collector 
for that purpose in the same manner as posses- 
‘sion is. obtained under a decree of urt : 
provided, however, that if the delay be on 
account of the proprietor contesting the suffi- 
ciency of the security tendered, the rule contained 
in clause (c) of section 53 shall be observed. 

144. {2.) When the new purchaser proceeds to 

Procedure in case of tke possession of the lands 
opposition to purchaser of his purchase, if the late 
by defaulter or persons incumbent himself or the 
claiming under him. holders of under-tenures or 
assignmenta derived from such late incumbent, 
and intermediate between him and the actual 
-eultivators, attempts to offer opposition or to in- 
terfere with the collections of such new purchaser 
from the lands composing his purchase, the 
latter shall be at liberty to apply immediately 


‘to the Collector® for the aid of the publie officers 


in obtaining possession of his just rights. 
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($) A proclamation shall then issue under the 

Collector to issue pro- seal and signature of the 
elamation, Collector, declaring that 
the new incumbent having by purchase at a esale 
for arrears of rent due to the proprietor acquired 
the entire rights and privileges attaching to the 
tenure of the late tenure-holder in the state in 
which it was originally derived by him from the 
proprietor, he alone wili be recognized as entitled 
to collect the rents from the ryote and others, and 
no payments made to any other individual will on 
any account be eredited to such ryote or other 
tenants in any suit for rent or on any other occa- 
sion whatever when the same may be pleaded. 

{c.} -If the late incumbent or his late tenants 

Procedure in case of continue to oppose the entry 
continued opposition by of the new purchaser not- 
defaulter or his under- withstanding the issuing of 
tenante. such a proclamation, or if 
there is reason to apprehend a breach of the pesce 
on the part of any one, the aid of the police 
officers shall be given to the new purchaser on his 
presenting a written application for the same; 
and.in the event of any affray or breach of the 
peace occurrivg, the entire responsibility shall 
rest with the party opposing the. lawful attempt of 
the purchaser to assume his rights. 

145. The following rules shall be observed in 

Rulea for disposal of disposing of the proceeds 
the sale-proceeds, _ of the sale, that is to say— 

(1) Gne per centum shall first be deducted 

One per cent. tobe from the net proceeds 
credited to Government. realized and shall be carried 
te the account of Government, for the purpose of 
meeting the expense of any extra esteblishments 
which it may be necessary to maintain for carrying 
into effect, the provisions contained in sections 133 
to 144, inclusive, 

(2) The balance on account of which the sale 

Zemindar’s claim for May have been made shall 
rent to benextsatisfied; next be made good in full 
Proviso. {with interest and all 
charges ineurred in bringing the tenure to sale} 
to the proprietor or other person to whom the 
same may be due; provided, however, that no 
former balances beyond those of the current year 
{or of that immediately expired, if the sale be at 
the commencement of the following year), shall 
be included in the demand to be thus satisfied. 
Such antecedent balances, if the proprietor have- 
omitted to recover them by summary sale at the 
time, shall be regarded as personal debts of the 
individual tenure-holder, and can be recovered 
only in the same manner as other debts by a 
regular suit in Court, 

(8) Any excess that may remain after rir & 

Balance to be sent to img the demand of the 
Government treasury to proprietor shall be sent 
meet claims of persons y the officer conducting 
endamaged by sale. the sale to the Government 
treasury to be held in deposit to answer the 
claims of the under-tenure-holders of the ‘first 
degree, or of others who by assignment of the 
defaulter may be at the time in possession of a 
valuable interest in the land composing the tenure 
sold, or any part of it. 

(4) It shall be competent to any one conceiving 

Under-tenure-holders himself to pores such = 
free to sue for price of interest as is mentioned in 
their interest -or com- clause $ to bring forward 
pensation. his claim to the price he may 
have paid for the same, or for a just compensation 
for the loss sustained by him in consequence of 
the sale, by instituting a regular suit. , 
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(3} Lf the Court on sarestaiesees soars the 
P intif’s claim to an 
ee A haa Paik cne, the Court 
equitable. shall award to the claimant 
either the price he may have originally paid, or the 
value of the interest at the time of sale, or any 
other amount that may be deemed just and 
equitable under ali the cireumstanees. If there be 
more chimants than one, payment shall not be 
made from the deposit until the whole of the 
claims be settled ; and in case the value assessed 
upon the whole should exceed the amount in 
deposit, such amoant shall be divided proportion- 
ately, and the remainder stand as a personal debt 
against the defaulter, to be realized from him by 
the usual prwess for the execation of decrees. 
(6) No ander-tennre-bolder of the first degree 
ee a oF other an 
mirta bakie be assigned interest upon the 
kisel in arrear at time land of the tenure sold, 
of sale. who may be holding under 
a stipalation for the payment of an annual amount 
in the way of rent, shall be entitled to recovers 
eompensation fur the lose of such under-tenure or 
assignment upos its becoming cancelled by sale 
of the tenure, except after exhibiting pmof that 
the whole amount of the rent demandable from 
himself has been paid or lodged for the purpose 
before the sale. = a 
(7} Lf no claims apon balance of the sale- ` VII of 199 a 17 d 
Detulter entitled tẹ Proceeds are brought forward ee ENAN 
mie-proceeds, if uo by any under-tenants or 
cams, or after-claims assignees within the period 
Bove been satiated. of two months from the 
date of sale, or if the amount claimed by those 
who may have sued do net equal the entire 
deposit, the defuulter whose tenure may have 
been sold shail be at liberty to petition the Court 
for the amount so held in deposit or for the 
excess thereof, as the ease may be, and he shall 
Teceive a certificate under the seal of the Court 
of there being no claims to afford ground of 
detention for the whole or any part of the 
deposit, and, apon exhibiting such certificate to 
the Colleetue, the amoant set free thereby shall be 
paid to his receipt. In the same manner, upon 
executing a decree paseed in favour of anv under- 
tenants er assiznees, they shall receive certitieates 
ander the seal of the Court, declaring the amount 
adjadged to them out of the deposit; and apon 
exhibiting these eertitieates, the amount shall be 
paid ceverally to their reeeipta by the Collector. 
(>) It shall be competent to any party mter- Reg. VIET of 1819, 17,4 a 
Substitution of Gov- estedima deposit to with- i 2 
emment securives for draw the whole or any part 
ch im deposit. thereof, on substituting 
Government securities bearing interest in lien of 
the money so held im deposit. Sach securities 
shall be taken at the rate of discount or premium 
ef the day as shown by the Goverames? Gazette 
last received. 
lik. The exercise of jurisdiction by the i 7 ; 
Rules for the . revenue authorities Tonda pie MAT et the Diga. 
ef jurisdiction in sum- Sections 133 to 145, incla- 
mary solve by the sive, shall be regulated by 
Reveniiie Qusnorcie. the following rules —— 
(1) Tf the lands inelnded im the tenure beall Act FI of 1953.8 t 
situate in one Coliectorate, the Collector of such 
Collectorate shall evnduct the sale and otherwise 
exercise jurisdiction. 
(2) IE the lands included im the tenare be Aet VI of 1953.4 1. 
situate in two or more Colleetorates, the Collector 
in whose Collectorate the greater portion of euch 


wet TE af GGA a = 


Amide BS ed che Digest 


Arawi Bea of the Dies. 


Fee Artile kid afl the Digest. 


Gee Aricie 150 af the Digan. 


YEE LASDIOERD AYD YEVAY¥ BILL. r7 


lands i= sttuste, shall eondact the mle and ather- 
Wise esereise jurisdiction. 

(3) In any ese m which a Collector entertains 
any doubt as te whether the kaads or the greater 
part ef them are situate within his Collectorate, 
he shall repart the ease for the order of the Com 
mimweoner or the Board af Revenue. Wien the 
bunds are ninata oa hen on more districts meluded 
ie the divissow af the same Commissimer, sack 
Commianoner, aad whem the lamis are atucte te 
tes oe mare districts wot included im the dictsiom 
of the same Commismoucr, the Board af Rerenue, 
par i gee em aol Magma ir 
and such order shall be conclusive upon the 
questive of jurisdiction. 

(S) Sudyect te serch rakes as may be made in 
that hahalf g thr Board of Revenue, œ Iepaty 
Colleton mag de authorised by a Collector to 
ander this Chapter. 


Cearraz XVIL—Or cxnvars MTE BCLs OF 
FROCEDCRE APPiNsREE TO STITS BETWEEN 
LaSPLO@DS AVD THEIR TESSSTS OR AGESTS. 


147. Save ss in this Act is otherwise 
Cadeof Civil Procedure The Cade of Ciri Procedure 
te apply œ mim beween shall apply to all suits 
Inudiends and their ten- bromoht for eauses of action 
nino arising between landlords 
and their tenants or agents; and all prneeedines 
im sack saits before and after deeree shall be gov- 
i eee Code. A special 
Spocial rezistar af sack register sach suits shall 
suw t be kept in every be kept by every Civil Court 
Come tm the masner preseribed b 
section 35 ef the sank Code. T 
145. The esase of action ia all such suits shall 


hri aud thew emae Withie the local limits of 
@ wens where te be the jurisdiction of the Civil 
sumed. Court, which would have 
janslictim to entertain a sait for the recovery of 
the had im respect of which the relation of 
landlord and tenant or the agency exists between 
the parties. 

149. All saits arising out of the relation of 
landlord and tenant, which 


are mentioned im section 160 may be brought /u} 
by and against managers appointed under “ The 
Court of Wards’ Act, 1379 ;? and (5) by of against 
garbarakars or tebsildars of estates held under the 


or defended in the name of the Seereiary of State for 
India in Council, or in the names of pricate persons 
ta whom ruch estates belong. 
a= P Every naib or gomashtab thereto epe- 
Naids x parma tially empowered by 2 writ- 
teno, venir AT ten authority under the hand 
Lape ep iesey are. of his employer shall, for the 
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which any appearance, application, or act is made 
or done by such naib or gomashtah. Any such 
suit shal}, nevertheless, be instituted and conducted 
in the name and on behalf of such employer. 

(8) Every notice which may under any of the 

Notice may be served provisions of this Act be served 
umeo mong or te pon, and every um of 
mashtah instead of land- money or fee which may under 
lord. any of the provisions of this 
Act be tendered to, a landlord, may be served upon, 
‘or tendered to, any naib or gomashtah of suck land- 
lord empowered in the manner and for the purpose 
mentioned in clause (a) ; and auch service or tender- 
shall be as effectual as service upon, or tender to, 
suck landlord himself. 

151. Every landlord shall be entitled to maintain 

Suit by landlord or % Suit against any ryot, the 
tenant to determinecon- rent of whose holding is pay- 
ditions of tenancy. able to such landlord, and, 
subject to the provisions of section 32, every ryot 
shall be entitled to maintain a suit against his 
landlord for the determination of all or any of the 
following matters, that is to say,— 

{a) the quantity of land held by such ryot: 

{é) the amount of annual rent payable for such 

land : 

(e) the class to which such ryot belongs, that 

is to say, whether he is a ryot entitled te 
hold at fixed rates, or is a ryot having a 
right of occupancy, or has held and culti- 
vated his land for three or more years 
within the meaning of sections 32, 33, 
and 34. 

The plaint in any such suit shall state the allega- 
tion of the plaintiff as to each of such matters res- 
pectively. No such suit shall be dismissed merely 
because the plaintiff fails to prove exactly the 
allegations made in his plaint, 

152. A landlord desiring to eject a ryot or te 

Claim for ejectment or Cancel a lease on account of 
cancelment of lease how non-payment of arrears of 
to be put forward. rent may sue for such eject- 
ment or cancelment, and for recovery of the arrears 
in the same suit, or he may sue for such ejectment 
or cancelment, producing an unexecuted decree 
for arrears of rent as evidence of the existence of 
such arrears. In all such suits the decree shall 

Stay of ejectment on Specify the amount of the 
satisfaction of decree arrears, and if such amount, 
within 15 days. together with interest and 
the costs of the sait, be paid inte Court within 
fifteen days from the date of the decree, execution 
shall be stayed. If the Court is closed on the fif- 
teenth day, such amount may be paid in on the day 
upon which the Court re-opens. i 

Explanation 1~The judgment-debtor is enti- 
tled to the benefit of this fifteen days’ rule, even 
though the lease contains a stipulation that it shall 
be void upon one or more instalments of rent fall- 
ing into arrear, or upon the breach of any other 
condition as to payment of rent therein contained. 

Explanation %,—I£ the original decree is altered. 
or amended on appeal or review, the fifteen days 
shall be computed from the date of the judgment 
on appeal or review. If on appeal or review the 
original decree be not altered or amended, the 
fifteen days shall be computed from the date of 
such original decree. 

158. A suit for abatement of the rent payable 

by a ryot who has as a ten- 

pete zbstement k ant held, or has ag a tenant 

rent to be insituted by ocenpied and cultivated, land 

Tyot before what tribu- for more than three years, 
may be instituted, 


Article 83 of the Digest. Act VII {B. C.) of 1869, 
8,52: Act X of 1859, ». 75. 


12 B. L. B. 439 {P C) : B. L. R. F. B. 972. 


Marsh, 471. 


23 W. B. 60, 
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See Article 172 af the Digest. 


‘This alters the peent law—see Articles 151, 157, 
and 172 of the Digest, and 1 B. L. B. A. C. 217. 


Article 177 of the Digest: Act VIH (B.C) of 
1869, s. 53. > 


(1) when abatement is claimed on the first or 
second ground specified in section 25 in 
i the Civil Court or before the Collector ; 
(2} when abatement is claimed on the third 
ground specified in section 25 before the 
Collector only : 
provided that no such suit shall be instituted be- 
fore the Collector uuless ten ryots at least join in 
bringing the same. Ten or more ryots may join 
in bringing any such suit, if the rent of all the 
land in respect of which the suit is brought is pay- 
able to the same landlord, although the holdings 
of such ryots are separate. i 
(4.) A suit for abatement of the rent payable 
Suit for abatement by by a tenure-holder or under- 
fenure-holder or under- tenure-holder, or by a ryot 
tenure-holder or mokar- holding at fixed rates and 
raridar to be instituted entitled under section 18 to 
$a the Civil Coure. abatement of rent on account 
of diluvion, shall be instituted in the Civil Court. 
(c.) The provisions of section 93 shall be 
A an applicable to every suit for 
Prsoeduse in FUCA alie abateriént instituted in the 
Civil Court; and the provisions of Chapter XV, 
so far as they are relevant, shall be applicable 
to every suit for abatement instituted before the 
Collector. 
154. Subject to the provisions of section 64, 
Process of execution process of execution in any 
may be ianed against sach suit as is mentioned in 
person or property, but section 149 may be issued 
nob againat both. against either the person or 
property of the judgment-debtor, but such pro- 
cess shall not be issued simultaneously against 
both his person and property. Process of execu- 
tion against the property may be issued against. 
either the moveable or immoveable property or 
against beth.é $ 
155. When in a suit brought by a landlord to 
Court to issue imme- eject a ryot liable to eject- 
dinte execution in certain ment under the provisions of 
cases of ejoctment, &c, - this Act, or to eject a farmer 
or other tenant bolding only for a limited period 
after the determination of his lease or tenancy, or 
an agent after the determination of his agency os 
to enforce any attachment or ejectment expressly 
authorized by any Regulation or Act, the Court 
passes a decree in favour of the plaintiff, no appli- 
cation for execution in the form provided in 
section 235 of The Code of Civil Procedure shall 
be necessary, but such Court shall forthwith, upon 
the plaintiff depositing in Court the necessary 
expenses, make an order for delivery of possession 


~in execution of the decree: provided, however, 


Article 178 of the Digest, Act VIII (B.C) of 
1669, s. 54. 


Article 179 of the Digest. Thìs reproduces Act VIII 
(B.C.) of 1879, s. 102, which bas been held by a 
Fuil Bench of the Calentts Hizh Court not to be 


«lira rirse of the Bougai Legisiative Council (I. L. 
R. & Calc, 161). 


that in cases to which section 152 is applicable, no 
such order shall be made until after the expiration 
of fifteen days from the date of the decree. 
156. It shall not be lawful for the Court to en- 
In such cases, execu- tertain an application for 
tion not to be stayed, stay of execution of the order 
pending appeal, mentioned in section 153 
nding an appeal, and no person, who shall have 
n evicted under suy such order, shall be restor- 
ed to possession so long as the decree under which 
guch order was issued shall remain upreversed. 
157. Nothing eontained in this Act shall be 
No appeal from any deemed to alter the law as 
pppoe oe ` pania established by Act X of 
u i’ z 
Judge for aiey, below 1859 passed b, y the Govern- 
Re, 100, unless right tẹ Or General in Council, so 
enhance rent or title to as to confera right of appeal 
jand be determined bY in any suit tried and decided 
3 under the provisions of The 
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Code of Civil Procedure or of Chapter XVIII of 
this Act by a District Judge or additional* Judge 
originally or in appeal, if the amount sued for or 
the value of the property claimed does not exceed 
one hundred rupees, and if no question of right to 
enhance or vary the rent of a ryot or tenant, or no 
question relating to title to land or to some in- 
terest in land as between parties having conflicting 
claims thereto, has been determined by the judg- 
ment” in such soit. 


Ilustration, 


A sues Bfor tho rent of certain land. B pleads that 
the rent of the land is payable to C, and not to A. C is not 
made a party to the suit, which is decreed against B. No 
question relating to a title to land, or to -some interest in 
land, as between parties having conflicting elaima thereto is 
determined by the judgment in this suit. 

158. No applicatiou for a review of a judgment 
Review of judgment oF order passed in any such 
not admissible after 30 suit as is mentioned in Sec- 
days. tion 149 shall be received by 
a Civil Court other than the High Court of Judi- 
cature at Fort William in Bengal, after the expira- 
tion of thirty days from the date of such order or 
judgment. Š 
159. Any notice or summons, which it is neces- 
Noti sary to issue under this Act 
specially ‘provided for re and for the service of which 
he a under the pro. no special provision is made, 
mons 
Civil Procedure for A shati be served, unde r the 
vice of summons on Provisions contained in sec- 
defendant. tion 174 for service of sum- 
mons on a defendant, 


Suite against Agents. 


160. When an agent employed? by a landlord 
tin’ tor incase oa in the collection or receipt 
counts or papers sgainss Of Tents or the management 
agente employed in col- of land neglects or refuses to 
tones or receipt of deliver to such. landlord any 
Log or management of money accounts or papers 


which have come into or 


have been in his own hands in the course ef such 
employment, or neglects or refuses to render a 
proper account of his receipts and disbursements, 
a landlord may sue such agent in the Civil 
ourt, 
When such landlord is able to ascertain the 
Landlord may sue for °=#¢t_sum of money or the 
exact sum of specific ac. Specific accounts or papers 
counts of papers when in the hands of such agent 
known. he shall state such sum or 
describe such accounts or papers in his plaint. 
161. When such landlord is unable to ascertain 
‘When exactsumonepe- the exact sum of money or 
cifio papers uotknownin the papers, vouchers or other 
Ponsequenceof agentnot documenta in the hands 
aanas Isndlor ay of the agent in consequence 
ask that Court take an of such agent having neg- 
account. lected or refused to render 
proper accounts, such land- 
lord shall set forth this fact in his plaint and ma 
pray that the Court take an account from suc 
agent and make a decree for the payment of such 
sum'of money, if any, which upon taking such 
account may befound to be due to such land- 
lord, and for the delivery of such papers, vouchers 
or other documents as may be found to be in the 
hands of such agent. 
16%. The provisions of The Code of Civil Proce- 
dure shall be applicable to every plaint presented 


a 18B. L. R. 378. 


b 15 B.L.R.1 


2) W. B., 36, 23 W. B., 227. 


Article 180 of the Digest. 


Note the effect of the words in brakets. The pro- 
visions of the existing law do not apply to amici 
who do not collect the rents from the tenants, hut 
who receive them from those who collect. 


Aa, for example, when an account has heen rendered. 
and a balance struck.See 20 W, BR. 309. 


It is the duty of every agent to keep and render 
proper accounte— See Story on Agency, pp. 236-236 


See Story’s Equity Jurisprudence, Vol. I, p. 465 apd 
following peges ; and 24 W. B. 70. 
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See Section 121 of the Qudh Act XIX of 1868. 
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ander section 160 or section 161; but, in the 
ease of any such plaint as is 
Peary n bo dorondaak, described in section 161, 
causo why he should the summons to the defen- 
not reader accounts, dant issued under section 64 
of the said Code shall call upon such defendant to 
show cause why he should not render a full and 
satisfactory account of all sums received and dis- 
bursed by him, and of all papers, vouchers or 
other documents which may have come into his 
bands in the discharge of his duties as agent. 
163. If such defendant fails to show cause or 


If defendant fail to 
show canse or do not 
show sufficient cauze, 
Court shali make an 
order thet proper ac- 
count be filed, and shall 
fix a date by which it 
shall be filed. Such 
order how enforced, 


does not, in the opinion of 
the Court, show sufficient 
cause why he should not 
render such full and satis- 
factory account, the Court 
shall make an order requir- 
ing such defendant to file 
such account in Court and 


shall fix aday on or before which such account 
shall be so filed. Such order may be enforced in 
the manner provided in section 260 of The Code | 


of Civit Procedure. 


164, When such defendant files such account 


Plaintiff to be allowed 
time to examine account 
filed and object. Day to 
be fixed for hearing ob- 
jections. Deoree to be 
made after hearing. 


the Court shall allow the 
plaintiff a reasonable time 
to examine it and file objec- 
tions thereto, if he desires 
to make any such objections, 
and shall then fix a date 


upon which such Court shall proceed to hear such 
objections, if any, and te examine such account. 
If upon such hearing it appears that the plaintiff 
is not entitled to any sum of money, or to any 
papers, vouchers, or other documents in the hands 
of the defendant, such suit shall be dismissed. 
If it appears that the plaintiff is entitled to a sum 
of money or to any such papers, vouchers, or 
other documents, a decree shall be made for the 
payment or delivery thereof, and such sum of 
money, papers, vouchers or other documents shall 
be specified in such decree. 


Cuapren XVIII~Or THE PROCEDURE IN 8UITS 
FOR THE RECOVERY OF ARREARS OF BENT, &c. 
AND CERTAIN OTHER SUITS. 


165. When the relation of landlord and tenant 


Procedure contained in 
this Chapter to be follow- 
ed in certain suits, when 


*relation of landlord and 


tenant ia sdmitted or 
proved. 


is admitted or proved to - 
subsist between the parties, 
the procedure contained in 
this Chapter shall apply to 
the following suits, that is 
to say— 


(1) to suits for the recovery of the rent of 
land situated outside the local limits of 
the ordinary original jurisdiction of the 
the High Court of Judicature at Fort 
William in Bengal : R 

{2) to suits for ejectment from any such 


land: 


(8) to suits brought to recover possession of 
any such land : 

(4) to suit for damages on account of illegal 
exaction of rent or cesses, or on account 
of the refusal of receipts: 

(5) to suits brought under section 52 to 
compel the registration of successions to, 
or transfers of, tenures, under-tenures, or 


occupancy holdings. 


2x 
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Provided that it shall be competent to he Pis; 
fer . trict Judge, upon the appli- 

Dia de my ation af cay party ther, 
tried under the ordinary to direct that any such suit 
provisions of The Code of shall be tried according to 
Fonk Frocedieg, the provisions of The Code 9 
Civil Procedure, and upon such order being m 
the whole of such provisions shall be applicable to 
the trial of such suit. 


The Plaint, §c. 


166. The suit shall ts cotati by prenting 
i a plaint. Such plaint sha 
o rint to a Presented be presented to the Civil 
grade competent totry Court of the lowest grade 
auit. competent to try such suit. 

If the land mentioned es aoe rat yt ced 

; within the limits of different 
se tte ot ening how de~ districte or within the limits 
different local limiteof of a single district, but 
jurisdiction, within the jurisdiction of 
different courte the provisions of section 19 of The 
Code of Civil Procedure shall be applicable. ` 

‘While a suit so instituted is pending, no sont 

i +, i, Shall receive or try another 
maas eini suit justituted for the same 
` Buit to ine ion tor relief between the img 
same subject-matter be- rties, or parties under 
SCOR tamo partica, Shom they or any of them 
claim, and in which the matter in issue is directly 
and substantially in issue in the suit so previously 
instituted. 
: 167. The plaint must, 
eae conten the following parti- 
culars :— 
` (a) the name of the Court in which the suit is 
-brought ; . 

(8) the name, description and place of residence 

of the plaintiff; ` 

(c) the name, description, and place of resi- 

dence of the defendent ; 

(d) a simple concise statement of the claim ; 

(e) the date when the cause of action arose ; 

(f) a demand of the relief,prayed for; and 

(g) in suits concerned with tenures, under- 

tenures, holdings, or land, the extent, 
situation, designation, and boundaries 
of the same; or, where the plaintiff is 
unable to give the boundaries, in lieu 
thereof a description sufficient for iden- 
tification. 

The provisions of section 49 of The Code‘of Civil 
Procedure as to the language of the plaint shall 
be applicable. 

168 (a). The plaint shall be signed by the 

Pista is be stoned aad plaintiff, and in any case in 
verified eee an” În which he has employed a 

leader by such pleader. It 
ahall also be verified at the foot by the plaintiff 
or by some other person proved to the satisfaction 
of the Court to be acquainted with the facts of the 
case: provided that if the plaintiff by reason of 
absence or for other good cause is unable to ‘sign 
the plaint, it may be signed by any person duly 
authorised by him in this behalf. 

The provisions of section 52 of The Code of 
Civi? Procedure as to the contents and signature 
of the verification shall be applicable. 

(2.) The provisions of sections 58, 54, 55, 56 

Rejection,amendment, 20d 57 of Zhe Code of Civst 
return, and admission of Procedure as to rejecting, 
plaints. amending and returning 
plainte shall, so far as they are relevant, apply to 


See Article 185 of the Digest. 


Article 187 of the Digest. Section 51 {as amended) 
of the Code of Civil Procedure. 


THE LANDLORD AND TENANT BILL. 


183 


plaints presented under section 166. When any 
auch plain is admitted, the Court shall cause the 
particulars mentioned in section 167 to be entered 
in the register prescribed by section 147. Such 
entries shall be numbtred in a separate series for 
each year according to the order in which plaints 
are admitted. : 


Parties, Se. 


169. The provisions of section 27 of The Code 
Substituting, dismiss- Qf Civil Procedure as to sub- 
8 


ing and adding of stituting or adding a plain- 
parties. tiff for or to a plaintiff 
suing, and the provisions of section 32 of the same 


Code as to dismissing or adding parties, shall be 
applicable to all suits instituted and tried under 
the provisions of this papier : provided l ftat the 

ee ourt shall not as a 
a nF) party to any suit tried under 
preg who wa pr the procedure contained in 

pig Vae. gui; na this Chapter a person settin: 

be added ad a Barer, up 2 title savers to the 
plaintiff or defendant in respect of the subject- 
matter of the suit: but any question of title dis- 
puted between any such person and a party to the 
suit may be decided in such suit as between the 
parties thereto, if the decision of such question is 
necessary to the proper determination of the suit. 


Illustration. 


A, proprietor, sues B,a ryot, for the rent of a holding, 
sad files in court a kabuliyst alleged to have been executed 
for such holding by B in his favour. B denies the execution 
of the imbuliyat, and pleads that hie holding forms part, 
not of A's estate, but of the state of K, a neighbouring pro- 

rietor. X appears, makes 2 similar allegation, and desires to 
made a party to the suit. The court shall not make Xa 
party to the suit, but shall confine itself to the question of the 
genuineness of the kabuliyat. Me 
178. The following provisions of The Code of 


. Civil Procedure shall be 
Provisions of Code of 


Civil Procedure as to 
joinder of causes of ac- 
tion, transfer of suits, 
and employment of re- 
cognised agents and 
pleaders mads applica- 
cable to suite under this 
Chapter. 


applicable to all suits insti- 
tuted and tried under the 
provisions of this Chapter, 
that is to say, 

Section 45 as to the join- 
der of causes of action ; 


Section 25 as te the transfer of suits; and 

Section $6, clauses (2) and {4) of section $7, 
sections 38, 39, 40 and 4l as to the employ- 
ment of recognized agents and pleaders. 


Documentary Evidence, §c. 
171, The following provisions of The Code of 


Certain provisions of 
The Code of Civil Pro- 
cedure as to the produc- 
tion, &c., of document- 
ary evidence made appli- 
cable to suite under this 
Chapter, 


Civil Procedure as to the 
roduction, admission, re- 
jection and return of docu- 
mentary evidence shall be 
applicable to ali suits insti- 
tuted and tried under the 
provisions of this Chapter, 
that is to say— 


Section 59, as to the production of any docu- 
ment upon which plaintiff sues, and the 
delivery of such document or a copy there- 
of, and as to a list of the documents relied 
on by plaintiff as evidence : 

Section 60, as to stating in whose possession 
or power s document is: 

Section 62, as to production of shop-books 
aad marking or returning entries therein : 

Section 63, as toinadmissibility of documents 

not produced when plaint is filed : 
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Section 187, as to Court sending for papers 
from its own records or from other Courts: 
provided that any such affidavit as is men- 
tioned in the said section 187 may be made 
by a mukhtar, or by &ny person acquainted 
with the facts: 

Section 138, as to documentary evidence be~ 
ing in readiness at the first hearing: 

Section 139, as to the effect of the non-pro- 
duction of documents : 

Section 140, as to the Court receiving docu- 
ments and rejecting irrelevant or inadmis- 
sible documenta : 

Section 141, as to placing documents on the 
record, as to marking and filing proved 

. ` documents, and as to entries in books : 

Section 142, as to marking and returning re~- 
jected documents : 

Section 148, as to the Court ordering docu- 
ments to be impounded; and 

Section 144, as tothe return of documents 
admitted in evidence. 


Proceedings pretiminary to hearing. 


172. When the plaint has been registered under 

Issue of summons to Section 168 a summons 
defendant, Appearance may be issued to each de- 
how to be made, fendant to appear and an- 
swer the claim on a day to be therein specified— 


{a) in person, or 

(2) by a pleader, duly instructed and able to 
answer all material questions relating to 
the suit, or 

{e) by a pleader, accompanied by some other 
person able to answer all such questions. 


Every such summons shall be signed by the 
Judge or such officer as he appoints, - and shall be 
sealed with the seal of the Court: provided that 
no cuch summons shal? be issued when the defend- 
ant has appeared at the presentation of the plaint 
and admitted the plaintiff's claim. 


The provisions of sections 66 and 67 of Te Code 

of Civil Procedure as to the 

fn Appearance personal appearance of a 

is plaintiff or defendant, and of 

section 69 of the same Code as to fixing the day 

for the appearance of the defendant, shall apply to 
all cases instituted and tried under this Chapter. 


173. The summons shall be for the final am er 
of the suit. It shall direct 
nha ja tt a the defendant to produce any 
to direct defendant to document the production of 
produce documents and which is required by the 
iene plaintiff or upon which such 
defendant may desire to rely in support of his de- 
fence. It shall further instruct the defendant to 
bring his witnesses on the day specified, if they are 
willing to attend without summons, or, if they are 
not so willing, to have summons served upon 
them in sufficient time to enable them to be pre- 
sent on such day, $ 
174. The following provisions of The Code of 
Provisions for service Civid Procedure shall be ap- 
of summons on defende plicable to sll suite instituted 
ant. and tried under the provi- 
sions of this Chapter, that is to say— 
Section 72, as to delivery of summons for 
service on defendant : 
Section 73, as to mode of service; 


Article 191 af the Digest. C.C. P., section 84, 


Article 192 of the Digest. ©. C"P., Sections 68, 70, 
and 71. 


Articles 193, 194, 195 and 169 of the Digest. . 
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so Artis 197 of tho Digest ; and sections 477,478, 


Article 176 of the Digest. 


Section 74, as to service on several defend- 
ants, except the proviso : 

Section 77, as to service on agent in charge of 
immovable property : . 

Section 78, as to service on adult male mem- 
ber of defendant’s family : 

Section 79, as to person served signing an 
acknowledgment : i 

Section 80, as to procedure when defendant or 
other person refuses to sign the acknow- 
ledgment or cannot be found + 

Section 81, as to endorsement of time and 
mannerof service: 

Section 82, as to examination of serving officer 
and substituted service : 

Section. 88, as to the effect of substituted 


service :. 

Section 84, as to fixing time for appearance 
when service is substituted : 

Section 85, as to service of summons wheu 
defendant resides within jurisdiction of 
another Court and has no agent to accept 
service : 

Section 86, as to service within the Presidency 
Town: 

Section $7, as to service on defendant in jail : 

Section 88, as to procedure, if jail be ina 
different district : 

Section 91, as to substitution of a letter for a, 
summons : 

Section 92, as to the mode of sending such 
letter: r 

Section 93, as to process being served at the 
expense of the party issuing it: 

Section 94, as to notices and orders in writing 
being served as summonses: and 

Section 95, as to postage : 

Provided that if, in any suit for arrears of the 
rent of a transferable tenure, under-tenure or 
holding service of summons ‘on the defendant 
eannot be effected in accordance with the above 
provisions, the Court may direct that a copy of 
such summons be posted up in some conspicuous 
place upon the land included in such tenure, 
under-tenuye or holding, and that this shall be 
deemed a good and sufficient service, 

175. Lf in any such suit as is mentioned in- 

Arrest of thedefendant Clause (1) of section 165 the 
before judgment allowed plaintiff presents with his 
in certain cases, but not plaint an application for the 
a OF anao artestof the defendant be- 
holding  hypotheca! fore judgment, on the 
for its own rent, ground that, if a summons 
be issued in the first instance, such defendant will 
abscond instead of appearing to answer the claim, 
the Court shall examine the plaintiff or some one 
on his behalf acquainted with the facts and shall 
inspect the documents, if any produced by the 
plaintiff, and if it is satisfied— es 

(a) that the defendant is resident within the 
district in which such court is held ; 

(0) that there are primd facie grounds for 

believing the claim to be well-founded ; 
d 


an 

(c) that if a summons be issued in the first 
instance, the defendant will abscond 
instead of sppearing to answer the 

claim ; 
the Court may issue a warrant for bringing the 
defendant before it to show cause why he should 
not give security for payment of the amount 
claimed by the plaintiff: provided that no such 
warrant shall be issued ina suit for arrears of 


2Y 
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rent of any such tenure, under-tenure or occu- 
pancy holding as is mentioned in section 64. 
176. When any such warrant is issued the 
Time for return of Court shall fix a reasonable 
warrant, Notice to be time for the return thereof, 
served on defendan$ and the officer entrusted 
when arrested. with the service shall at the 
time of arresting the defendant deliver to hima 
notice containing the particulars of the claim, and 
requiring the defendant, if he contest the same, 
to bring with him any document upon which he 
may intend to rely in support of his defence. 
177. In any a An defidant is 
Procedure when de- under any suc 
tendant is arrested and warrant, he shall be brought 
brought beforetheGourt with all convenient speed 
under warrant, before the Court, and the 
Court may, if it thinke fit, and if the defendant 
fails to show cause to the contrary, require him 
to give security for payment of the amount 
elaimed by the plaintiff, and in default of such 
security being given, may commit such defendant 
to the civil jail to be there detained until he 
shall furnish such security or deposit such sum as 
the Court may order: provided that the defendant 
may at this stage apply to be declared an insolvent, 
in which event the provisions of Chapter XX of the 
Code of Civil Procedure shall be applicable. 


The provisions of section 480 of The Code of 


Civil Procedure aa to an application by a surety 
to be discharged shall be applicable to any case in 
which security is given by the defendant: and 
the provisions of section 482 of the same Code as 
te subsistence allowance shall be applicable to any 
ease in which the defendant is committed te the 
eivil jail. ; 

178. Lf the defendant cannot be arrested under 

Procedure if warrant the warrant, the Court may 
of arrest cannot beserved on the application of the 
upon the defendant, plaintiff either postpone the 
ease for such period as it may think proper to 
enable such plaintiff te apply for another warrant, 
or may forthwith issue a proclamation to be affixed 
in the Court-house and at the residence of the 
defendant, fixing a day for the hearing of the case 
which shall not be less than ten days from the 
date of the publication of such proclamation at the 
residence of the defendant. If the defendant 
shall appear in pursuance of the proclamation, he 
shall be dealt with as provided in section 177. 

179. I£ it shall appear to the Court that the 

Compensation for ar- arrest of the defendant was 
rest obtained without applied for without reason- 
‘reasonable cause. able cause, the Court may 
in its decree award. to such defendant such sum 
as it may deem a reasonable compensation for any 
injury or loss cansed by reason of such arrest or 
of his detention in jail during the pendency of the 
suit. 

180. The a s serion, 483 to 491 

zu i: inelusive) The Code 9, 

of Go Pecans ig red Civil Procedure, relating A 
attachment before judg- attachment before jadgment 
me apply fo suite and compensation for im- 
applicable to all such suite as are mentioned in 
clause (1) of section 165: provided that, in a 
suit for the recovery of arreara of rent due on 
account of a tenure, under-tenure or occupan 
holding to which the provisions of section 64 are 
applicable, no such attachment before judgment 
shall be directed unless the plaintiff can satisfy 
the Court that such arrears, together with interest 


proper attachments, shall be 


Article 198 of the Digest. 


Article Digest. 


Article 200 of the Digest. 


Article 202 of the Digest. « 


Ses Article 111 of the Digest. 


See C. C. P., 2. 498. 


Article 214 of the Digest. 
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and costs of the suit, are. not likely to be satisfied 
by the sale proceeds of such tenure, under-tenure, 
or occupancy holding. 
181. Standing crops and other ungathered 
Standing crops, ao. products, whieh have. been 
attached may be reaped, Sttached under section 180 
Citesier or ff dat “ottbuiert be maped aad 
h IO- g nt, reaped ai 
sat neglect by plaintiff. athered by the defendant, 
and may be stored in such granaries or other 
places as are commonly used by him for the 
purpose. If the defendant neglects to do so, the 
plaintiff may cause such crops or products to be 
so reaped or gathered and may store them in such 
granaries or places as aforesaid, or in some’ other 
convenient place in the neighbourhood. 
The Court may, on the application of any party 
Adinterimsaloofcrops to the suit, order the. sale 


-orproducte which canuot by any person named in 
be kept without deteri- such order, and in such 


onno: manner snd on such terms 
as it thinks fit, of any such crops or products 
which cannot be stored and kept without deteriora- 
tion or loss. 
182. The following provisions of T%e Cade of 
oy Civil Procedure relating to 
Provisions as to the ; 
summon} tend. the summoning and attend- 
ance of ot Sorc ance of witnesses shall be 
applicable to all suits insti- 


-tuted and tried under the provisions of this 


Chapter, that is to say— 

Section 159, as to summons te attend to give 
evidence or produce documents: _ 

Section 160, as to expenses of witnesses being 
paid inte Court on applying for summons, 
and as to the scale of such expenses, 

Section 161, as to tender of expenses to 

_ Witnesses : . f 

Section 162, as to procedure where insuffi- 
cient sum is paid in, and where witness is 
detained more than one day: 

Section 163, as to time, place and purpose of 

_ attendance being specified in the summons : 

Section 164, as to summons to produce 
document : 

Section 165, as to power to require persons 
present in Court to give evidence : 

Section 166, as to the manner of serving 
summons: 

Section 167, as to the time for serving 
summons : ? 

Section 168, as to attachment of property of 
abseonding witness. 

Section 169, as to withdrawal of attachment 
if witness appear: 

Section 170, as to procedure, if witness fails 


to appear : 
Section 171, as to Court of its own accord 
summoning strangers to suit as witnesses : 
Section 172, as to persons summoned to give 
evidence being bound to attend: =~ 
Section 173, as to when such persons may 


depart : 

Section 174, as to consequence of non- 
attendance, and of refusal to give evidence 
or produce documents : 

Section 175, as to procedure when witness 
absconds : 

Section 176, as to when persons are not 
bound to attend in person to give evidence : 

Section 177, as to consequence of refusal of 
party to give evidence when called on by 
the Court: and 
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Section 178, as to rules relating to witnesses 
being applicable to parties summoned. 


Appearance of Parties. 


183. The following provisions of The Code of 

Provisions ss to the Civil Procedure, relating to 
appearance of the parties the appearance of the parties 
and consequence of RoR- and the consequences of non- 
Sppearance, appearance, shall be appli- 
cable to all suits instituted and tried under this 
Chapter, that is to ssy— : 

Section 96, as to appearance of parties on day 
fixed in summons for defendant to appear 
and answer : 

Section 97, as to dismissal of suit where 
summons not served in consequence of 
plaintiff’s failure to pay the fee for 
issuing it:` 

Section 98, as to dismissal of suit if neither 
party appear: 

Section 99, as to its being in such case 
competent to plaintiff to bring a fresh 
suit, or to Court to restore the suit to 
the file: 

Section 100, as to the procedure, if plaintiff 
only appears : 

Section 101, as to the -procedure where 
defendant appears on day of adjourned 
hearing and assigns good cause for previous 
on-appearance : 

Section 102, as to the procedure where 
defendant only appears: 

Section 103, as to decree by default against 
plaintiff being a bar to a fresh suit: 

Section 105, as to the procedure in case of 
non-attendance of one or more of several 
plaintiffs : 

Section 106, as to the procedure in case of 
non-attendance of one or more of several 
defendants : 

Section 107, as to the consequence of non- 
attendance, without sufficient cause shown, 
of party ordered to appear in person ; 

Section 108, as to setting aside a decree 
ex parte against a defendant: and 

Section 109, as to no decree being set aside 
without notice to opposite party. 

184, The defendant may, if he desires to do so, 
Defendant may file filea written statement of hia 
prittan iatemnont of do- defence, No other written 
e 00 
statement, unless called es eanl be fied by 
for by the Cours, ertner @ parties or 
received by the Court: pro- 
vided that the Court may at any time call for. a 
written statement and fix a time for presenting 
the same. , 
185. The following provisions of The Code of 
Provisions as to- pay- Civil Procedure as to pay- 
Bent ot aonar into Comt Tent E money ha Court 
ane on mon sha applicable to 
paidin ond a toseta. Suite instituted and tried un- 
der the provisions of this Chapter, that is to say,— 

Section 376, as to deposit by defendant of 
amount in satisfaction of elaim : 

Section 877, as to notice of deposit to plaintiff : 

Section $78, as to interest on sum deposited 
not being allowed to plaintiff after receipt 
of notice: 

Section 379, as to procedure where plaintiff 
accepts deposit a satisfaction in part or 
in full: and 

Section 111, as to set-off of ascertained sum 
legally recoverable. 


Article 208 of the Digest. 


Article 206 of the Digest. 


Article 206 of the Digest, 


Article 204 of the Digest. 


See Axtiole 208 of the Digest. 


See Articles 170, 171 and 219 of the Digest 
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C. C. P., 6, 155. 


Article 212 of the Digest. 


Article 216 of the Digest. 


C. C. P., a. 56. 


Article 217 of tho Digest. 


Articles 208 and amet the Digest. Seotiona 117, 


118 and 128 of C.. 


186. The Court may ia its re ie = upon 

c i the application of. either 

eat t 7 to the suit direct a 

. local investigation in any 

case in which it deems fit. The provisions 

of sections 392, 393, 397, 398, 399 and 400 of 

The Code of Civil Procedure shall be applicable to 
every such investigation. 

187. If either party fails without sufficient 

A yg cause to produce the evi- 

FP he rty Aa it dence on which he relies, 

out sullicient reason to the Court may at once pro- 
produce his evidence.  nounce judgment. 

Adjournments. i 

188. The hearing of the suit may be adjourned 

Hearing of suit may t0 future day to be named 

be adjourned in what in the order of adjournment 

oases. in the following cases, that 

is to say,— 

(1) when either party is not present in person, 

) and his pleader or the person mcaiaet 
in clause (c) of section 172 is unable 
to answer a material question relating 
to the case, which the Court is of 
opinion that the party ought to answer 
and is likely to be able to answer if 
present in person ; 

(2) when the Court, after proceeding as pro- 
vided in section 191, is of opinion that 
the parties are at issue upon some ques- 
tion upon which it is necessary to hear 
further evidence : 

(8) when either party for sufficient reason, 
which shall be reeorded by the Court, 
requires time for the production of evi- 
dence or for any other purpose. 

Tn ease (1) the Court shall direct the party to 


‘appear on the day to which the hearing is 


A adjourned. In case (2) the 
Goeie of sie t Court shall frame a [ess 
for trial at the adjourned hearing. -Iu all eases 
the Court shall make such order as it sees fit with 
to the costs of the adjournment: 
Provided that, when the hearing of evidence 
2 . has once begun, the hearing 
ems be conti- of the suit shall be conti- 
nued from day to day until 
all the witnesses in attendance have been exa- 
mined, unless the Court finds the adjournment of 
the hearing to be necessary for reasons to be 
recorded by the Judge with his own hand, 
189, The provisions ai raion wel of The Code 
of Civil Procedure as to the 
it oan Gite ee SS to be pursued if the 
or produce their evidenoe ties fail to appear on the 
at the adjourned hear- day to which the hearing is 
ing. adjourned, and of section 
158 of the same Code as to the Court proceeding 
to decide the suit notwithstanding that either 
party fails to produce his evidence shall be appli- 
cable to all suits instituted and tried under the 
provisions of this Chapter. 
The Hearing. 
190. When both parties appear, in the manner 
When both parties irected in the summons 
t Court to ascer- or subsequently by the 
= ao room whet Court, npon. tie day ap- 
era inted for the hearing or 
be Smet “t = Fdjourned hearing, the Court 
opposite party. shall— . 
(1) ascertain from the defendant or his pleader 
(a) whether he admits or denies the 


Rz 
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allegations of fact made in the plaint; 
(2) when he has not filed a written state- 
ment or the statement filed by him is 
insufficient, what allegations of fact he 
makes in reply to the plaint : 

(2) ascertain from the plaintiff or his pleader, 
whether he admits or denies the allega- 
tions of fact made by the defendant : 

(3) ascertain from each party or his pleader 
whether he admits or denies the genuine- 
ness of any document produced by the 
opposite party. 

The Court shall record such admissions and 

denials. 

191. The Court may then examine orally any 

Oral examination of PATtY appearing in person 
party or porson ableto Or present in Court, or any 
answer material ques- person able to answer any 
tion. material questions relating 
to the suit, by whom such party or his pleader is 
accompanied ; and may, if it thinks fit, put in the 
course of such examination questions suggested 
by either party. 

; The substance of such exa- 
gente nee of eee minstion shall be reduced 
writing and form partof to writing by the Judge 
the record. and spall form part of the 

record. 


192. The evidence of the iar in Beena 
$ ance shali be taken orally 
sited Game Goust in in open Court in the pre- 
presence and hearingof sence and hèaring and under 
udge. ; the personal direction and 
superintendence of the Judge. 
It shall not be necessary to take down such 
Evidence of witnesses Evidence in writing at full 
in what manner to be length; but the Judge, as 
_ recorded. the examination of each 
witness proceeds, shall make a memorandum of 
what he deposes, sufficient to give the gist and 
“substance of his evidence. Such memorandum 
shall be written by the Judge with his own band 
and in his own language, or, if English is not his 
own language and he is able to make such memo- 
randum in English, then in the English language. 
It shall further be signed by him and shall form 
part of the record. 


If the Judge be rendered unable to make a 
memorandum as above re- 
gandee: fendered m quired, he shall cause the 
dum, to cause it to be reason of such inability to 
made from his dictation. be recorded, and shall cause 
the memorandum to be made in writing from his 
dictation in open Court. Every memorandum so 
made shall form part of the record. 
198. The following provisions of The Code of. 
Some provisions of The Civil Procedure shall be 8p- 
Code of Civil Procedure plicable to all suits tried 
as to mode of recording under the provisions of this 


eviceho made appli- Chapter, that is to say-— 


Section 186, as to any particular question and 
answer being taken down: , 

Section 188, as to remarka upon the demean- 
our of witnesses : 

Section 19}, as to power to deal with evi- 
dence taken down by Judge removed 
before conclusion of suit; and R 

Section 193, as to power of Court to recall 
and examine a witness. 


c, 0. P., sections 118, 119. 
Digest, Articles 208 and 209. 


C, C. P., section 181. 


New, but see C. C, P., section 18S 


C. C. P., section 190. 


Bee Digest, Article 211, 
CCP, & 198, 


C, C. P., e. 217. 
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194. After proceeding in Booda with the 
hon provisions of sections 190, 

ed Provisions 191, 192 and 193, after 
of Code of Civil Proce- considering the documents 
dare applicable thereto. admitted or proved on be- 
half of each party, and after hearing any argu- 
ments which may be addressed to it by the a 
ties or their pleaders, the Court shall pronounce 
judgment in open Court usually at once, but, if 
this is not possible, then on some future day of 
which due notice shall be given to the parties or 
their pleaders. The following provisions of The 
Code of Civil Procedure shall be applicable to all 
suits instituted and tried under the Chapter, that 


is to say— 


Section 199, as to power to pronounce judg- 


ment written by Judge’s predecessor : 


Section 200, as to the language of the judg- 


ment: 
Section 201, as to translation of the judg- 


ment ; 


Section 202, as to dating, signing, and cor- 


recting the judgment: 


Section 203, as to contents of judgments of 
Courts other than Courts of Small Causes : 
` Section 219, as to judgment directing by 


whom costs aré to be paid: 


Section 220, as to power of Court in- the 


matter of costs: 


Section 221, as to costs being set off against 
any sum admitted or found to be due: and 
_ Section 222, so much only as relates to inter- 


est on costs. 


195. (e.) The following provisions of The Code 


a of Civil Procedure 


Provisions as te the 


shall 


deeree, ita contents, &o. Ve applicable to the decree, 


that is to say— 


Section 205, as to the date of the decree, 


and the Judge signing it: 


Section 206, as to the contents of the decree, 


and power to amend it: 


Section 210, as to payment by instalments: 


and 


Section 216, as toa set-off, 


{(é.) A decree for money may direct that the 


Tntereat on amount of 
decree. 


amount decreed shall carry 
interest moé exceeding six per 


centum per anum until 


such amount is realised. 


(c) A decree in any of the suits mentioned in 
i z . clause 1,2, 3 or 5 of sec- 
os i etin tion 165 shall contain the 


particulars mentioned 


clause (9) of section 167. 


in 


(d.) A decree for arrears of the reut of a tenure, 


Decree to show separ 


under-tenure, or occupancy 
in holding, and also for arrears 


respect of each tenure, of the rent of any other 
under-tenure, of occu- tenure, under-tenure, or oc- 


pancy holding liable to 


i cupaney or other holding, 
cas are aoa shall show separately the 
arrears decreed in respect of each tenure, under- 
tenure, or occupancy holding to which the pro- 


visions of section 64 are applicable. 


196. Certified copies of ‘the judgment and 
Partiesentitled tocor- decree shall be furnished to 
tified copiesof judgment the parties of application 
and decree, to the Court and at their 


expense, 
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Execution of Deerees. 
General Provisions. 


197. Application for execution shall be made See Article 228 of the Digest. 
Application for execu- by the decree-holder or bis 
tion by whom to be pleader. Such application 
made—to be in writing shall be in writing unless it 
ti is made at the time when 
whioh a panonood a judgment ia pronounced, in 


mado verbally, which case it may be made 
verbally, subject, however, to the provisione of 
eection 201. 


198. The following provisions of The Code of 
Provisi Civil Procedure shall be 
ions of ° 
Code of Civit Procedure applicable, so far as they are 
applicable to Tia azaan- relevant, to the exeeution fe] 
decrees in muite decrees in suits institu 
mndar this Ohepisa. and tried under the provi- 
sions of this Chapter, that is to say— 

Section 223, as tothe Court by which the 
decree may be executed : 

Section 224,' as to the procedure when the 
Court desires that its own decree shall be 
executed by another Court : 

Section 225, as to such other Court filing 
without proof the copies of decree, &c., 
transmitted : 

Section 226, as to execution of the decree by 
the Court to which it is sent: - 

Section 227, as to execution by High Court 
of decree transmitted by other Court: 

Section 228, as to powers of Court to which 
decree is sent for execution, and as to 
appeal from orders passed in execution : 

Section 239, as to Court to which decree is 
sent staying execution : 

Section 240, as to requiring security from, 
or imposing conditions on, judgment- 
debtor in such cases : 

Section 241, as to liability of judgment-debtor 
or his property discharged under section 
289 to be re-taken: 

Section 242, as to order of Court which made 
decree or of Appellate Court being binding 
on Court to which decree sent: 

Section 230, clause 2, as to the discretion of Sese Article 172 of the Digest. 
the Court to refuse execution at the same 
time against person and property : 

Section 231, as to application for execution 
by joint deeree-holder: 

Sections 232 and 233, as. to application for 
execution by transferee of decree, but only 
when such transferee is also the traneferee 
of the decree-holder’s interest in the tenure, 
under-tenure, holding or land for arrears 
of the rent of which such decree has been 


passed : 

Section 234, as to application for execution 
against representatives of deceased judg- 
ment-debtor : 

. Section 243, as to stay of execution pending 
suit between decree-holder and judgment- 
debtor : . 

Section 244, as to questions to be decided by 
Court executing decree : 
Section 246, as to cross decrees ; 
Section 247, a8 to cross claims under the seame 
decree : 
Section 248, as to notice in certain cases to Article 225 of the Digest. 
show cause why deeree should not be 
executed : 


Article 224 of tho Digest. 


Artide 228 of the Digest. Section 268, C, C. P. 


Article 227 of the Digest. Section 264, C. C. P. 


See section 64 of this Bill. 
a 
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Section 249, as to procedure after issue of - 
notice : 

Section 250, as to when warrant is to issue : 

Section 251, as to date, signature, seal, 
delivery and time for return of warrant: 

Section 252, as to decree against represen- 
tative of deceased for money to be paid 
out of deceased’s property : 

Section 253, as to decree against surety : 

Section 254, as to execution of decrees for 
money, but subject to the provisions of 
section 64 of this Act: 

Section 257, as to modes of paying money 

~ ander a decree : 

Section 257A, as to agreements to give time 
to judgment-debtor and for satisfaction of 
judgment-debt : and 

-, Section 258, as to payment.to decree-holder. 
199. Ifthe decree be for the ejectment of 
Mode of executing de- È "Ot “from land, or for 


cree for ejectment of ryot restoring a ryot to -the 
or for restaring ryotto possession of land, such 
possession. 


decree shall be executed by 
delivering the possession of such land to the 
party to whom it has heen adjudged by the 
decree, or to such person as he appoints to receive 
delivery on his behalf, and, if need be, by re- 
moving any person bound by the decree who 
refuses to vacate such land. 
200. If the decree be for the ejectment of a 
Mode of executing de- tenure-holder, under-tennre- 
oreo for ejecting, or res- holder, or other person from 
toring to eee a landin the occupancy of a 
tenurecholder, or other tenant or other person en- 
titled to occupy the same, 
or for restoring a tenure- 
bolder, under-tenure-holder, or other person to 
the possession of land in the occupancy of a 
tenant or other person entitled to occupy the 
same, such decree shall be executed by affixing a | 
eopy of the execution-warrant in some conspi- 
euous place on the land, and by proclaiming to the 
occupant by beat of dram, or in such other mode 
as is eustomary, at some convenient, place, the 
substance of the decree : 
Provided that, if the occupant ean be found, 
a notice in writing containing such substance 
shall be served upon him, and in such case no 
proclamation need be made. 


Procedure for the sale of tenures, under-tenures, 
and holdings in execution of decrees for their 
own rent. 


201. When a decree has been made wholly or 
partly for arrears of rent due 
or a tenure, under-tenure, or’ 
occupancy holding, the first 
application for executing 
such decree in respect of 
such arrears shall, if in writing, contain, and, if 
made orally, be supplemented as soon as con- 
venient by a written statement containing the 
following particulars, that is to say— 
(a) the number of the sait; 
(4) the names of the parties ; - 
(c) the date of the decree ; 
{d) the amount of rent decreed ; 
{e} He aan of paii A 
} whether any a as been preferred 
v from the decres. pss 
(g) a sufficient description of such tenuare, 
under-tenure, or occupancy holding, 
containing the area and boundaries, 
as far as known ; 


Form of application for 
execution of a decree for 
arreara rent of a 
tenure, under-tenurs, or 
occupancy holding. 
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(4) the annual rent of such tenure, under- 
tenure, or oceupancy holding. 

In any case in which such register as is pre- 

seribed by section 64 is 

kept, there shall with such 
tion 54, to be filed with pplication or written state- 
application. ment be filed a copy of so 
much of such register as relates to such tenure, 
under-tenure, or occupancy holding. 
202. When. such application or written state- 
Happlication in proper Ment has been presented in 
form, Court shalt direct due form, the Court shall 
sale of tenure, under make an order for the sale of 
holding. If not in pre. such tenure, under-tenure, or 
perform, may beamend- eccupaney holding. If such 
ed or rejected. application -is not in due 
form, the Court may allow it to be amended or may 
reject it without prejudice to a fresh application in 

‘proper form. 

203. (a.) When an order for the sale of such 
$ tenure, under-tenure, or oc- 
eaka cupancy holding has been 

pancy holding how to made under section 202, 

be published. notice of the sale so ordered 

shall be given in the following manner, that is to 
say— 

k (1) by posting up in the Court-house of the 
Court aforesaid a notification econ- 
taining the particulars specified in 
section 201, and announcing that such 
tenure, under-tenure, or occupancy 
holding will be sold on a date to be 
stated therein : ` 

(2) by- posting upa similar notification in 
the kachabri of the Collector of the 
District : . 

{8) when the decree is not executed by -the 
District Judge, by posting up a similar 
notification in the Court-house of the 
District Judge : 

(4) by posting up a similar notification on 

` some conspicuous place upon the 


Copy of entry in re- 
gister prescribed by sec- 


land of such tenure, under-tenure, or — 


. eceupancy holding : 
(5) by posting up a similar notification upon 
some conspicuous place in the town 
or village nearest to which such 


tenure, under-tenure, or occupancy 


holding is situate. 


(4.) Such notification shall further announce that , 


such tenure, under-tenure, or 
occupancy holding shal} first 
be put up to auction, subject 
wise that sale may be tO the registered incum- 
made free of incum- brancer specified in section 
brances. ` 206, and shall be sold subject 
to such incumbrances, if the sum bid is sufficient to 
liquidate the amount of the decree and costs: and 
that otherwise it may, if the decree-holder so desire, 
be sold free of all incumbrances on a subsequent day 
of which due notice will be given, 

{e.) The date of the sale shall be so fixed that 

ce ea ate it shall be ra pena. tian 

aso of. ie ow twenty days from the date 
fobo Exe on which the notification is 
posted up as required by paragraph (1) of clause 
{a) and shall not fall on a holiday. 

204, The amount of the decree, including the 
costs decreed, together with 
the costs incurred in order 
to the sale, may be paid into 
Court at any time before 
such tenure, under-tenure, or 
occupancy holding is put up 


Notification to state 
that sale shal] be subject 
te incumbrances if sum 
bid satisfy decree, other- 


Sale to be stayed only 
by payment iuto Court of 
amount of decree with 
costa; or by confession 
of satisfaction by decree- 
bolder. - 
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Article 151 of the Digest. 


Article 152 of the Digest. 


Or shall we say, before it is knocked down. 


ia 
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Ses Articles 153 and 154 of the Digest. 


Article 36 to the Digest. 


L. R. 1, T. A. 189, 


for sale and the bidding commences. The sale 


‘shall not be stayed unless such amount is so paid 


into Court, or unless the decree-holder makes an 
application in writing to this effect on the ground - 
that the deeree has been satisfied out of Court. 
Tn any such case no application for any further 
execution of the decree shall be received. 
205. The amount of the decree and costs 
mentioned in section 204 
BE «35 , 
thoamouyeot heden may be paid into Court’ by 
and costa into Court so any of the following persons, 
as to tay tho sale. - = that is to say— 

a) by the judgment-debtor: _ 

4) by any one who alleges that he and not 
the judgment-debtor is the duly regis- 
tered owner of the tenure, under- 
tenure, or occupancy holding notified 
for sale, and produces a copy of ‘such 
register as is prescribed by section 64 

-in support of such allegation : 

(c) by any one who has an interest in, or lien 
upon, such tenure, under-tenure, or 

. occupancy holding : 

(d) in the case of a tenure, under-tenure, or 
occupancy holding being notified for 
sale, by any one having an interest 
which would be endamaged by the 
sale of such tenure, under-tenure or 
occupancy holding free of incum- 
brances. $ 

Any person who pays money into ta 
; under use (e} or { 
moon paying money chall be entitled to sue 
(©) or (d) may sue de for the amount so paid as 
faulter oF wie ame æ money lent, and to recover 
Toney dent so Bim. the same from the person 
in consequence of whose default to pay rent 
or in consequence of whose wrongfui act the tenure, 
under-tenure or occupancy holding was notified 
fór sale. ; 
In the case of a tenure = a which 
ions 1 yg the right of selling or- 
apais in ine wo of bringing to sale has been 
certain tenures, - specially reserved by stipula- 
tion in the engagements interchanged on the 
creation thereof, the provisions of sections 138 
and 139 shall further be applicable. 
206. Upon the day appointed for the sale, 
Tonite uriarte such tenure, under-tenure, or 
or holding to be first pus Occupancy holding shall first 
up to sale subject to in- be put up to auction, subject 
Tamane E old, it te inei branoed; that z te 
say, so as that the purchaser 
decrve and. cont shail not be entitled to avoid 
any incumbrance created by the judgment- 
debtor or his predecessor in fitle; and, if the 
bidding reaches a sum sufficient to liquidate the 
amount of the decree and costs including the costs 
of sale, such tenure, under-tenure, or occupancy 
holding shall be sold subject to such incum- 
brances. 
Explanation.—The term “ incumbrances” in 
Meaning of “incum- this seetion means and 
brancas,” includes every incumbrance, 
lien, sub-lease, or subordinate interest which the 
defaulting holder of the tenure, under-tenure, or 
occupancy holding was by law competent to 
ereate in derogation of his own interest, and 
which was created by an instrument in writing 
duly registered, subject to thie condition that a 
copy of such instrument has been served upon 
the person to whom the rent of such tenure, 
under-tenure, or holding is payable. Every 
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registering officer shall, when - required, cause 
any such copy to be served on any such person 
in the manner provided in Part VII The 

- Indian Registration Act, 1877, for the service of 
summons. In the case of incumbrances created 
-before the commencement of this Act. by instru- 
ments in writing duly registered under the law 
applicable thereto, such copy may be served at 
any time within six montis after such eom- 
mencement, The purchaser at a sale under this 
section shall be entitled to proceed within one 
year after he has knowledge of the same to svoid 
and annul every incumbrance, lien, sub-lease, or 
subordinate interest other than those above defined 


and specified. 

207. (a). If the bidding does not reach a sum 

If bidding does not sufficient to liquidate the 
Sore Merida of deere amount of the decree and 
holder deriree a tale froo COSt# as aforesaid, and if 
of inoumbrances, énch the decree-holder thereupon 
sale may he ordered up- desires that such tenure, 
on an adjourned date. = ynder-tenure, or occupancy 
holding shall be sold free of incambrances, the 
officer holding the sale shall at his request with- 
draw such tenure, under-tenure, or occupancy 
holding from the auction, and shall . publicly 
intimate that it will, unless the said amount be paid 
into. Court, be put up to auction and sold free of 
incumbrances upon some future sale-day not less 
than fifteen or more than thirty days afterwards. 
A notification to the same effect shall be posted 
up with all convenient despatch on some con- 
spicuous place upon the land of such tenure, under- 
tenure, or occupancy holding. Upon such latter 
mentioned sale-day such tenure, under-tenure, or 
occupancy holding shall be put up to auction and 
sold free of ineumbrances. i 
- (8) If no bid is made for such tenure, under- 
: A 4 tenure, or occupancy hold- 
baama ing wien pat as tation 

under clause (a), the decree- 
holder shall be required to bid, and if he refuses 
to deso he shall not be entitled to proceed to 
execute the decree against the person or other 
property, moveable of immovyeable, of the judg- 
ment-debtor. 

208. The following rules shall be applicable to 
. Rules ‘applicable to every sale made under 
sales under section 206 section 206 or section 
or section 207, 207 :— 

(1) The sale shall be by auction upon the 
day or adjourned day appointed and notified as 
provided in section 203, or clause (a) of section 
207, or, if this be not convenient, upon the fol- 
lowing open day. The decree-holder and all per- 
sons other than the defaulter may bid. 

(2) The tenure, under-tenure, or occu- 
pancy holding shall be knocked down to the 
highest bidder, and he shall be required ta 
deposit immediately twenty-five per centum of 
the amount of his bid. In default of such deposit, 
the tenure, under-tenure, or occupancy holding 
shall be put up again and sold forthwith upon 
the same day, or, if this be not convenient, upon 
the following open day ; and if the price realized 
de less than the amount bid by the person who failed 
to deposit twenty-five per centum of Bs bid, the 
difference may be recovered from such person under 
the law for enforcing the payment af money in satis- 
faction of a decree for arrears of rent. i 

(8) The balance of the purchase-money shall 
paid up before sunset of the eighth day from that 


Article 242 of the Digest. 


Article 248 of the Digest. 


Article 244,0f the Digest, 
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Articles 158 and 245 of the Digest. 


Code of Civil Procedure, s. 816. 


on which the sale teok Place, such sale-day beitg 
reckoned as one of the eight, or, if the eighth day 
be a holiday, then on the first open day. If such 
balance be not so paid, the deposit shal} be forfeit- 
ed to Government; the tenure, under-tenure, or 
occupancy holding shall be re-sold under clauses (1) 
and (2); the purchaser, who failed to make good 
the balance as aforesaid, shall forfeit all claim to 
such tenure, under-tenure, or occupancy holding, 
or to any part of the sum for which it may be sub- 
ene, sold ; and if such sum be less than the 
price bid by such purchaser, the difference may be 
recovered from him under the law for enforcing 
the payment of money in satisfaction of a decree 
for arrears of rent. 


209, (a) When the whole of the purchase- 


money has been paid, the 
Salo to be confirmed Const shall confirm the sale 
if there be no valid reason to 
the contrary ; and shall grant 


“when price paid, Certi- 
ficate to be given to the 
purchaser. Officer to 


he deputed to put him 4 certificate stating the 
eee name of the person who at 
the time of sale is declared to be the purchaser, 
and the date of such sale. Such purchaser shall, 
if required, produce and show such certificate when 


Article £45 of the Digest. Consider whether a applying for registration under the provisions of 


certain ti say three months, should not be fix 


for making this application. 


Article 155 of the Digest. 


ed section 46. If the purchaser makes application to 

such effect, and if he deposits the necessary costs, 

the Court shall depute an officer to put him in 

possession of the tenure, under-tenure, or occu- 

-pancy holding, and te notify the fact of the 

purchase to the ryots and other persons whom it 
may concern. 

(è.) The provisions of section 317 of k Code of 

H Civil Procedure sl a 
a epar aet to every certifed pana 
under clause (a). 
210. The person who purchases a tenure, un- 


‘Purchaser under clause 
(@) of section 207 to ac- 
quire tenure, under-ten- 
ure or occupancy holding 
free of all inoumbrances 
not made under written 
authority of landlord, 


der-tenure,or occupancy hold- 
ing under the provisions of 
elause (a) of section 207 
shall be entitled to proceed 
within one year to avoid and 
annul all incumbrances im- 
posed thereupon by any 


holder thereof, his representatives or assignees, 
unless in the case of ineumbrances allowed by law, 
the right of making the same was expressly granted 
by the-written engagement under which the 
holder was originally let into possession, or by the 
subsequent written authority of the “person so 
letting into possession, his representatives or 
assignees : 

Provided that no sach scree may sjet 

2 odkasht ryots or resident 

S a n Eionn and hereditary cultivators 
hereditary cultivators or cancel bond fide engage- 
may not be ejected, ments made with such ryots 
or cultivators, except it be proved in a regular suit 
brought by such purchaser for tbe adjustment of 
the rent that a higher rent would bave been fairly 
demandable at the time when such engagements 
were contracted : 

Provided also that no stp opener may be 

l avoided in any case in which 
be pear gether the purchaser is the judg- 
debtor or person collud- ment-debtor or a person act- 
ing with him purchase. ing in fraudulent collusion 
with him for the purpose of disencumbering the 
tenure, under-tenure, or occupancy holding. 

3B 
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Subject to these provisions, any sich pirar 
shall be entit to 
Pil deste indices e to under the provisions of this 
law; but may not eject Act to enhance the rent of 
save as provided in this the ryot’s holding land in the 
Act. tenure, under-tenure, or oc- 
eupancy holding purchased by him; bat no ryot 
shall be, liable to ejectment otherwise than as 
provided in this Act. 
211. The following rules shall be observed in 
Rules for disposal of disposing of the proceeds of 
the sale proceeds. the sale, that is to say,— 
(1) There shall first be paid to the decree-holder 
the costs incurred by him in 
Costs of salestobe paid bringing the tenure, under- 
in: tenure, or occupancy holding 
to sale. ; 
There shall in the next place be paid to the 
Amountdneunderthe decree-holder the amount due 
decree to be next satis- to him under the decree, in 
fied, execution ọf which the sale 
was made, 
(3) If there remains a balance after these sums 
Ti balance remains, ave been liquidated, there 
rent which fell due after Shall be paid to the decree- 
the arrears recovered by holder therefrom any rent 
the decree may be paid which may have become due 
therefrom. to him for such tenure, un- 
der-tenure, or occupancy holding after the date 
upon which the latest arrear recovered by the 
decree beeame due: provided that the deeree- 
holder shall not under this rule recover any rent 
which he might have included in the suit in 
which he obtained such decree: and provided also 
that in no case shall he obtain rent for more than 
six months after the date of the final decree. If 
the judgment-debtor dispute the decree-holder’s 
right to receive such rent,the Court shall deter- 
mine such dispute, and such determination shall 
have the force of a decree. 
(4) If there remains a balance after the liquida- 
Balance, if ang, after tion of the rent mentioned 
liquidating such rent, to in clause 8, such balance 
be paid tothe judgment- shall be paid to the judg- 
debtor. ment-debtor upon his appli- 
eation. 
212. (a). The Jodgment debtor may apply to the 
: ‘ourt to set aside the sale on 
ae may. be eet aside the ground that there was a 
rity and substantial in- material irregularity in pub- 
jury are proved. lishing or conducting it, and 
that he has sustained substantial injury by reason 
of such irregularity : and the Court may set aside 
such sale, if material irregnlarity and such sub- 
stantial injury are proved, and not otherwise. 
(.} In any case in which H sale is ordered lto ba 
; z3, set aside, the order sl i- 
ee eg rect that the purchase mo- 
the purchase money, and mney be refunded to the pur- 
a rt enforced as a chaser with or without inter- 
aney Cooree: est, as the Court in its dis- 
cretion may see fit ; and such order may be enforced 
by the Court as a decree for money against any 
person into whose hands such purchase money or 
any portion thereof may have passed, if such per- 
son have been served with notice of the application 
made under clause (a). 
{e.) [IÉ such aera has received possession of 
s the tenure, under-tenure or 
une pacar occupancy holding, the 
Court may take anac- Court may take an account 
count. of any rent paid by him to 


Article 248 of the Digest. 


New. 


Artiole 246 of the Digest. 


Articles 247 and 248 of the Digest, and see Code 
of Civil Procedure, e. 311. 


Consider question of appeal. 


Article 249 of the Digest. Code of Civil Proce- 
dure, £. 815, 
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rae 157 and 172 of the Digest; section 354, C. 
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the landlord of such tenure, under-tenure or occu- 
pancy holding, and also of any rents or profits 
received by him, and may make an order direct- 
ing the payment of any balance found there- 
upon to be due to the person entitled to receive 
the same. Such order shall have the force of a 
decree : provided that the taking of such account 
shall not be permitted to delay the restoration of 
the judgment-debtor to possession.} 
213. In the following cases, that is to say, 
Cases in which decree (1.) When a tenure, under- 
may be enforced by tenure or occupancy holding 
attachment and sale of has been sold in execution of 
property and by arrest & decere for arrears of rent 
and imprisonment of due in respect thereof,and the 
judgment-debtor. amount of such decree has not 
been satisfied by the proceeds of such sale: 

(2) when a decree has been made for arrears 
of rent due in respect of land not form- 
ing a tenure, under-tenure or occupancy 
holding : 

(3) when a decree has been made for dam- 
ages on account of the legal exaction 
of rent or cesses, or on account of the 
refusal of receipts : 

{4} when a decree has been made for costs; 
the decree may be enforced by any or all 
of the following methods, that is to say, 
(a) by the attachment and sale of the 
movable property of the judgment- 
debtor; (b) by the attachment and sale 
of the immovable property of the judg- 
mentdebtor; (c) by the arrest and 
imprisonment of the judgment-debtor. 

Attachment and sale of movable and immovable 
property. 
214, The following sec- 
tions of The Code of Civit 
: Procedure shall be applica- 
movable and immovable “ble to the execution of de- 
property execution” of Crees in suits instituted and 
— in suits i institut- decided under the provisions 
ed an lenis under i i 
this Chapter. clea Chapter, that is to 

Section 236, as to application for attachment 
of immovable property being accompanied 
with inventory : 

Section 237, as to particulars when application 
is for attachment of immovable property : 

Section 238, as to when application must be 
accompanied by extract from Collector’s 
register : 

So much of section 245 as provides that, in 
ease of a decree for money, the value of 
the property attached shall as nearly as 
may be correspond with the amount of 
the decree: 

Section 266, as to property liable to attach- 
ment and sale in execution of a decree: 

Section 267, as to power of Court to summon 
and examine persons as to property liable. 
to be seized : 

Section 26%, as to attachment of debt, share 
and other property not in possession of 
judgment-debtor : 

Section 269, as to attachment of movable 
property in possession of the defendant, and 
rules for maintenance of attached live stock : 

Section 270, as to attachment of negotiable 
instruments : 

Section 271, as to seizure of property in 
houses and zenanas : 


Provisions of The Code 
of Ciett Procedure ag to 
attachment and sale of 
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Section 272, as to attachment of property de- 
posited in Court or with Government officer: 

Section 273, as to attachment of decree for 
money, and of other decrees, and as to 
decree-holders giving information : 

Section 274, as to attachment of immovable 


property : g 

Section 275, as to withdrawal of attachment 
after satisfaction of decree : ; 

Section 276, as to private alienation of 
property after attachment being void : 

Section 277, as to Court directing coin or 
eurrency notes attached to be paid to party 
entitled : 

Section 278, as to investigation of claims to, 
and objections to attachment of, attached 
property and postponement of sale: 

Section 279, as to evidence to be adduced by 
claimant ; 

Section 280, as to release of property from 
attachment ; : 

Section 281, as to disallowance of claim to 
release of property attached : 

Section 282, as to continuance of attach- 
ment subject to claim of incumbrancer : 


Section 283, as to saving of suits to estab- 


lish right to attached property : : 

Section 284, as to power of Court to order 
property attached to be sold, and proceeds 
to be paid to person entitled : 

Section 285, as to property attached in exe- 
cution of decrees of several Courts: 

Section 286, as to sales by whom conducted 
and how made: 

Section 287, as to proclamation of sales by 
publie auction. 

Section 288, as to indemnity of Judges: 

Section 289, as to mode of making procla- 
mation : 

Section 290, as to time of sale: 

Section 291, as to power to adjourn sale, and 
stop sale on tender of debt and costs, or 
on proof of payment: 

Section 292, as to officers concerned in exe- 
cution sales not bidding for, or buying 


property sold : 

Section 293, as to defaulting purchaser being 
answerable for loss by re-sale : 

Section 294, as to decree-holder not bidding 
for, or buying, property without permis- 
sion, and as to amount of decree being 
taken as payment when he purchases : 

Section 295, as to proceeds of execution-sale 
being divided rateably amongst decree- 
holders, with proviso where property is sold 
subject to mortgage: 

Section 296, as to rules concerning negotiable 
securities and shares in public companies :. 

Section 297, as to payment for movable 
property sold : 

Section 298, as to sale of moveable property 
not being vitiated by irregularity, - but 
person injured being competent to sue : 

Section 299, as to delivery of movable pro- 
perty actually seized to purchaser : 

Section 300, as to delivery of movable pro- 

- perty to which judgment-debtor is entitled 
subject to lien : 

Section 301, as to delivery of debte and of 

~ shares in public companies s 

Sectton $02, as to transfer of negotiable 
instruments and shares ; 


Bee Articles 237, 288 aud 289 of the Digest. 


See Article 240 of the Digest. 
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Section $03,-as to vesting order in case of 
other immovable property : : 

Section 304, as to sales of immovable property : 

Section 806, as to deposit by purchaser of 
immovable property : 

Section 307, as to time for payment in full: 

Section 308, as to procedure in default of 
payment ; , 

Section 809, as to notification on re-sale of 
immovable property : 

Section $10, as to co-sharer of a share of 
undivided immovable property having pre- 
ference in bidding : 

Section $11, as to sale of immovablé pro- 
perty not being set aside unless there 
be (1) material irregularity, and (2) sub- 
stantial injury : 

Section $12, as to effect of objection being 
allowed or disallowed : 

Section 313, as to power to apply to set 
aside the sale: 

Section 314, as to confirmation of sale : 

Section 315, as to return of price to pur- 
-chaser if sale be set aside : 

Section 316, as to certificate to perchaser 
of immovable property : 

Section 317, as to benami purchaser not 
being recognized : 

Section 318, as to delivery of immovable pro- 
pertyin the occupancy of judgment-debtor : 

Section 319, as to delivery of immovable 

_ property in the occupancy of a tenant: 

Section 326, as to Court having power to 
authorize Collector to provide for satis- 
faction of decree otherwise than by sale 
of immovable property : 

Section 327, as to Local Government making 
rules for sales of land in execution of 

> decrees for money : 

Section 828, as to procedure in case of 
obstruction to execution of decree : 

` Section $29, as to procedure in case of 
obstruction by judgment-debtor or at his 
instigation : 

Section 880, as-to procedure when obstruc- 
tion continues : f 

Section 33l, as to procedure in case of 
obstruction in good faith by elaimant 
other than judgment-debtor : : 

Section 882, as to procedure in case of per- 
son dispossessed of property disputing right 
of decree-holder to be put into possession : 

Section 338, as to orders passed under sec- 
tions 331 and 332 having the force of 
decrees and being subject to appeal : 

Section 334, as to resisting or obstructing 

urchasers in obtaining possession of 
immovable property : an 

Section 335, as to obeiraction by a claimant 
other than defendant, , 


Of Arrest and Imprisonment. 
215. If the Judgment- debtor, having given 
„Security for his appearance 
L ar A S under the provisions of 
judgmeut-debtor, arrest- section 177, is present 
ed before judgment, who before the Court, or if he 
fie to satisfy has been committed to jail 
under the provisions of the 
same section, the Court may, upon the application 
of the decree-holder and upon his depositing 
subsistence-money in accordance with the provi- 
sions of section 339 of The Civil Code of Pro- 
cedure, make an order, subject to the provisions of 
section 216, that such judgment-debtor, unless he 


ac 
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at onee pays the amount of the decree, be com- 
mitted to, or detained in, jail. Ifo such appli- 
cation is made and the judgment-debtor is in jail 
he shall be released upon the expiry of three clear 
days after judgment being pronounced. 
216. If the judgment-debtor, baving given 
Execution may be had seourity for his appearance, 
inst surety, who fails is not present when judg- 
to deliver judgment- ment is pronounced and 
debtor into custody. the surety fails to deliver 
him into custody when required sd to do, process 
of execution may be taken out against the surety 
in the same manner as if a decree for the amount 
due by the debtor had been passed against such 
surety. 
217. The ‘provisions of the following sections 
iii of The Code of Civil Proce- 
Piera Posies dure shall be applicable to 
as toarrestandimprion- the execution of decrees in 
ment applicable k the suits instituted and decided 
h Otr Under the provisions of this 
peel act Chapter, that is to say,— 
Section 336, as to place of judgment-debtor’s 
imprisonment, arrest in houses, aud release 
upon payment: ; 
Section 337, as to warrant of arrest directing 
jedgment-debtor to be brought up; 
Section $38, as to scales of subsistence allow- 
ances : 
Section 339, as to deposit of judgment- 
debtor's subsistence-money : 
Section 340, as to subsistence-money being 
added to the amount of the decree : 
Section 341, as to the release of the judgment- 
debtor : 
Section 342, as to the term of imprisonment : 
and 


Section 343, as to endorsements on warrants. 


Miscellaneous provisions of The Code of Civil 
Procedure applicable to suits under this Chapter. 
218. The following chapters and sections of 
2 ies The Code of Civil Procedure 
‘hay $ 
a Erra shall be applicable to all 
Civil Procedure, applis suita instituted and tried 
cable genem ty to sue under the provisions of this 
under, this Chapter, Chapter, that is to say, — 
Chapter XX, as to. insolvent judgment- 
debtors : 
Chapter XXI, as to the death, marriage, 
' and insolvency of parties : 
Chapter XXII, as to the withdrawal and 
adjustment of ‘suits : 
Chapter XXV, as to commissions, except 
section 396 : 
Chapter XXVII, as to suits by or against 
Government or public officers : 
Chapter XXTX, as fo suits by and against 
corporations and companies : 
Chapter XXX, as to suits -by and against 
trustees, executors and administrators : 
Chapter XXXI, as to suits by and against 
Ininors and persons of unsound mind : 
Chapter XXXII, as to suits by and against 
military men: and 
Chapter XLIX, miscellaneous, sections 640, 
641, 642, 643, 645, 648, 651 and 652. 
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Jurisdiction of the Bengal Council to enact this 
section may be derived from clause 2 of section 4 of 
The Code of Civil Procedure as nmended by Act XII 


> of 1878; and read clause 4 of section 6 of Act XI 


of 1865, with sections 16 and 52 of the same Act. . 


Articles 182 and 252 of the Digest. 


See Act IV of 1876. 


Of Appeals. 


219. Subject to the provisions of section 157 — 

Sas of this Act, the provisions 
see eS of Chapter XLE of The 
be governed by the pro- Code of Civil Procedure as 
visions of The Code ef to appeals from original 
decrees, and the provisions 

of Chapter XLII of the same Code as to appeals 
from appeilate decrees, shall be applicable to all 


` suits instituted and decided under ‘the. provisions 


of this Chapter. 
220. Notwithstanding anything contained in 
No appeal in suits for Section 219, no appeal shall 
arrears of rentin which lie in any suit brought for 
the amount claimed does arrears of rent, in whieh 
not exceed ten rupees. the amount claimed does not 
exceed ten rupees, and in which no question of 
right to enhance or vary the rent of a tenant has 
been determined, when such suit has been tried 
and decided by a munsif or other judicial officer 
specially empowered by the Lieutenant-Governor 
of Bengal to exercise final jurisdiction under this 
section. The District Judge may call for the 
bce record of any case so de- 
ponent wget MY? cided, and if he is satisfied 
: that a failure of justice has 
been caused by a substantial error, defect or 
irregularity in the proceedings or in the decision, 
he may pass such orders as shall to him appear 
proper. Such orders sball be final. 
221. The provisions of Chapter XLIII of 
The Code of Civil Procedure 
eee ay oe ies as to appeals from orders 
sions of The Code of shall be applicable to all 
Oioi? Procedure. Pro- snits instituted and tried 
msoes, ss A 
under the provisions of this 
Chapter: provided that no appeal shall He against 
the order of a District or Additional Judge in 
any such suit as is mentioned in section 220. 


Review of judgment. 


222. Subject to the provisione of section 158 

i ; -of this Act, the provisions 

ter el entre of Chapter XLVI of The 

provisions of The Cade Code of Civil Procedure as 

of Clad Procedir; to review of judgment shall 

be applicable to all suits instituted and tried under 
the provisions of this Chapter. 

223. The provisions of edhon 13 of The 

i . Code of Civil Procedure 
Res Judicata: proviso. shall vf applicable to all 
suits instituted and tried under the provisions of 
this Chapter: provided that the decision in any 
such suit of a question concerning the title to, or 
any interest in, immovable property shall not be 
a to the trial of the same question in any 
suit tried under The Code of Civil Procedure and 
not under the provisions of this Chapter. 

224, If in any case a Civil Court is satisfied 
that a party is unable to 
pay the cost of any neces- 
sary process in any suit in- 
stituted or pending under this Chapter, if may 
direct such process to be served free of charge. 

225. Anything Which my ra done ‘by & 

Bevon i leader under the provisions 
Maare Coet do ony Be this Chapter or under any 
aot whioh may be done of the provisions of The 
by a pleader. Code of Civil Procedure men- 
tioned herein, may be done in any case instituted 
in the- Court of a Munsif by any such revenue 
agent as is mentioned in the proviso to section 10 
of Act XVIII of 1879. 


Discretion $o issue 
process free of charge. 
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THE FIRST SCHEDULE. 
{See Section 2.) 


Subject of Aot, 


Regulations of the Bengat Code. 


A Regulation for re-enacting, with 
modification and amendments, the 


VIII of 1798... 


the public revenue payable from the 
lands of zemindars, independent 
talukdars, and other actual proprie- 


Orissa, passed for those Provinces, 
respectively, on the 18th September 
1789, the 25th November 1789, and 
the 10th February 1790, and subse- 
quent dates, 


XII of 1805 ... | A Regulation for the settlement and 
collection of the public revenue in 
the zillah of ‘Cuttack, including the 


dichour, and Bagrae, at present in- 

eluded in the zillah of Midnapore. 

V of 1812 ... | A Regulation for amending some of the 
rules at present in force for the eollee- 
tion of the land revenue. 


XVIII of 1812 | A Regulation for explaining section 2, 
Regulation V, 1812, and rescinding 
sections 8 and 4, Regulation XLIV, 
‘1798, and sections 8 and 4, Regulatien 
L, 1795, and enacting other rales in 
lieu thereof. 


VHI of 1819 ,..| A Regulation to declare the validity of 
certain tenures and to.define the rela- 
tive rights of zemindars and patni 
talukdars, also to establish a process 
for the sale of such taluks in satisfac- 
tion of the zemindar’s demand of 
rent, and to explain and modify other 
parte of the system established for 

' the collection of rents generally 
throughout Bengal. 


Iof 1820 ...| A Regulation for providing that all 
sales of certain taluks, made answer- 
able by sale for arrears of the zemin- 
dar’s rent shall be conducted in 
the mode prescribed by Regulation 
| oid 1819" for the sales therein des- 
eri 


XI of 1825 ,., | A Regulation for declaring the rules to 
be observed in determining claima to 
lands gained by alluvion or by derelic- 
tion of a river or the sea. 


Acts of the Bengal Council, 


VI of 1862 ...]| An Act to amend Act X of 1859 (to 
amend the law relating to the re- 


rules for the decennial settlement of 


tors of land in Bengal, Behar, and. 


pergunnahs of Puttespore, Kummar- |. 


Extent of repeal 


Sections 51, 52, 53, 54, 55, B4 
and 65. 


Section 7. 


Sections 2, 3, 4, 26, and 27. 


Preamble and sections 2 and — 


The whole Regulation. , 


The whele Regulation. 


In clauee 1 of section 4, from 
and including the woids “ nor 
if annexed to a subordinate 


tenure” to the end of the : 


clause. 


The whole Act. 


covery of Rent in the Presidency of |. 


Fort William in Bengal). 
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Number and year. $ Subject of Act; Entent of repeal, 


VIII of 1885 ... | An Act to amend the law for the sale | The whole Act. 
of such under-tenures as by the title- 
deeds or established usage of the 
eountty are transferable by sale or 
otherwise for the recovery of rent due 
in respect thereof. 


IV of 1867 ... | An Act to explain and amend Act VI | The whole Act. 
of 1862, passed by the Lieutenant. 
Governor of Bengal in Council, and 
to give validity to certain judgments. 


VILI of 1869... | An Act to amend.the procedure in suita | The whole Act. 
between landlords and tenants. f i 


Acta of the Governor General in Council. 


XXV of 1850... | An Act for the forfeiture to Govern- | So much as is unrepealed. 
ment of deposits made on incomplete 
sales of land under Regulation VIII, 
1819, and Act IV, 1846. 


XXXII of 1850 ... | An Act for amending the forms neces- | The whole Act. 
sary for the sale of patni tenures in 
Bengal. i a 


VI of 1853 ... | An Act relating to summary suits for | The whole Aet. 
, arrears of rent, to sales of patni 
taluks and other saleable tenures, and 
to aales of land in satisfaction of sum- 
mary deerees for rent. 


X of 1859 ... | An Act.to amend the law relating to | The whole Act. 
i the recovery of rent in the presi- 
deney of Fort William in Bengal. 


XI of 1859... | An Act to improve the law relating to| In section 55 the words 
: sales of land for arrears of revenue | “ except distraint,” - 
in the Lower Provinces under the 
Bengal Presidency. 


= —S=S=—S 


THE SECOND SCHEDULE. 


(See Section 59.) 
Form A. 


I, A. B., &e., do-solemnly declare that I [or O. D., when the tenant A. B, is not personally 
cognizant,] am in possession of [desersbe the tenure, under-tenure, holding or land, giving the area 
and boundaries when possible] the annual rent of which is [state amount], and that such rent 
was payable to E. F. up to [date of last payment made}, and that on the [date on which rent 
felt due] there became due in respect of such [tenure, under-tenure, holding or land), the sum of 

, and that no other or further rent is due in respect of such [/enure, under- 
tenure, holding or land], and I further solemnly declare that 

fe case (a) of seciton 68). 

did on the {date} at [give the name of ihe mal kachahri or other place where the rent is 
payable} in the presence of [give the names of two persons at least who were present at the 


tender} tender the said sum of to [give the name of the person to whom tender was 
made, who should bè the landlord or his agent having authority to receive or who usually receives 
the rent], and that the said would not accept the said sum and give me a receipt 
for the same. 


Or 

[sn case (8) of section 58} 

That the said E. F. died on the [date], and that G. H., I. J., and K. L. are his heirs and 
are coparceners, and they -have not appointed a common manager, nor has any such common 
manager been appointed by the District Judge, and that they were not ready to give me, nor 
could I obtain from them their joint receipt for the said sum of - Or i 

i [ix case {c} of section 53} 

That the said E. F. died on the [date] and his estate is claimed by his widow G, H., and 
also by one I. J., who alleges himself tobe the adopted son of the ssid E. F., but G. H. denies 
the validity af the said adoption, and that the said G. H. and the said I, J., have each warned 
me [or C. D.] not to pay rent to the other claimant,.and I [or C. D.] am [or is] in reason- 
able doubt as to which of the said two claimants is entitled to the reat. 


. 3a 
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THE THIRD SCHEDULE. 
(See Section 92.) 


Pant I.—&xits. 
ee 
Description of Suit. Period of Limitation, | Time from which period begins to ron. 


1. To set aside an award under clause | One month ... | The date of the award. 
(8) of section 84. 


2. Under clause (1) of section 145 by | Two months .., | The date of the sale. 
an under-tenure-holder for price 
of interest avoided by sale, or for 


compensation. 
8. When a deposit of rent has been | Six months  .., | The date of service of notice of 
made under the provisions of the deposit under section 52. 


section 58 for the recovery of 
arrears of rent which fell due be- 
fore the date of such deposit. 


4. Under clause (8) of section 79 to|Six monthe ... | The date of the disclaimer. 
enforce a forfeiture for dis- 
claimer. 


5. For damages on acconnt of the illegal | One year ... | The date of the illegal exaction. 
exaction of rent. f 


8. For damages on account of the extor- | One year «| The date of the extortion, 
: tion of rent by confinement or 
other duress. 


7. For damages on account of the exces- | One year ...| Phe date of the excessive 
sive demand of rent. demand. 


8. For damages on account of the illegal | One year: ... | The date of the illegal exaction. 
exaction of any unauthorized] . 
cess or impost. 
9. For damages on account of, the | One year tty, The date of the refusal. 
refusal of receipts for rent, 7 


10. For abatement of rent of tenure- | One year ` ... | The date of the commencemént 
holder, under-tenure-holder or of the cause which entitles to 
ryot holding at fixed rates under abatement. ` 
elanse (4) of section 153. 

11. For abatement of the rent of a ryot | One year ... | The date of the diminution, or, 
having a right of ‘occupancy on where it is gradual, the com- 
the ground of the area of his pletion thereof. A suit may 
holding having been diminished i be instituted at any time while 
by. diluvion. such gradual diminution is 

going on, 


12. For abatement of the rent of a ryot | One year ve. | The date of the measurement, 
having a right of occupancy on ; 
the ground that quantity of land 
has been proved by measurement 
to be less than quantity for 
which rent previously payable. 


18. For abatement of the rent of a ryot | One year sae | The date of the operation of 
having a right of occupancy on such cause or the date of the 
the ground that the value of the fall in price. 
produce has been decreased by 3 ; 
any cause beyond his power. 

14, For abatement of. the rent of a ryot f One year „sa| When the operation of such 
having a right of occupancy on cause becomes known, 
the ground. that the productive f 
powers of the land have been 
deereased by any cause beyond 
his power. 


Eee 
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Part L—Suits,—continued. 


Period of Limitation. | Time from which period begins to run, 


15. To eject any tenure-holder, under- | One year ..».| The date of the breach, 
tenure-holder or ryot on account ; 
of any breach of a condition in 
respect of which there is a 
contract expressly providing that 
ejectment shall be the penalty of 


such breach. 

16, By the purchaser of .an estate, | One year `... | The date after confirmation of 
tenure or under-tenure, sold for the sale upon which such pur- 
arrears of revenue or rent, to chaser first has knowledge of 
avoid a tenure, under-tenure, or the existence of such tenure, 
other tenancy or ‘subordinate under-tenure or other tenancy 
interest, in any case in which he or subordinate interest. 
is entitled to avoid the same. ` 


17. By ryot against kis landlord to re- | One year s.. | The date of dispossession. 
cover the possession of a kolding 
om which such ryot kas been 
illegally ejected by such landlord, 
in any case not governed by sec- |. 
tion 9 of The Specific Relief Act, 
1877. ; 


18, By a transferree or successor against | One year ... | The date of the express or implied 
a landiord under section 52 to Ne refusal, 
compel him to admit to registry a í ` 
succession to, or transfer of a 
tenure, under-tenure or occupancy 
holding. 


«19, For the recovery of arrears of rent | Three years. ..,| The last day of the Bengal 
when no deposit of rent has been : year, or the last day of the 


made under the provisions of month of Jyet of the Umli or 
section 58. Fusli or Willaiti year in, 
: 3 which the arrear claimed 
became due. 
20. By a tenure-holder or under-tenure-| Three years ... | The date of dispossession. 


holder against his landlord to re~ 
cover the possession of a tenure or 
under-tenure from which such 
tenure-holder or under-tenure- 
holder has been illegally ejected by 
such landlord, in any case not 
governed by section 9 of The 
Specific Relief Act, 1877. 


2l; For determination of the conditions | At any time du- {The commencement of the ten- 
of tenancy under section 151, ring the tenancy.| ancy. 


22. For the recovery of money or papers | At any time du- | The receipt of the money or 
in the hands of an agent, orto} ring the agency} papers by the agent. 
compel an agent to account under} or within one 


section 160 or 161. year after the 
determination 
thereof, 

23. Like suit where person having right | One year se | Tho time when the fraud first 
to sue bas, by means of fraud, became known to the person 
been kept from knowledge of the having the right to sue, pro- 
receipt of any such money by the vided that in no case shall there 
agent, or where fraudulent ac- be allowed more than three 
count has been rendered by years from the termination of 
agent. . the agency. 


24. For apportionment of rent under] At any time du- 
section 83. ring the tenancy. 
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‘Time from whieh period begins to run. 


s. 


25. From any decree or order under this | Thirty days 
- Act to the Court of a District 
Judge. 


26. From any order of a Collector under | Thirty days... 
thie Act to the Commissioner. 


The date of the decree or order 
appealed against, 


The date of the order appealed 
against. 


See 7 W B. Civ. Bul. 186; 21 W. E, 53, 131, 251, and 23 W. R, 480. 


Pant ITL.—Applications. 


Description of Application. Period of Limitation. 


27, Under clause (2) of section 212 to | Thirty days 
” have a sale set aside. 


28, Under clause (c), section 53, for an | Three months ... 
order directing a proprietor to 
receive security tendered by 
transferree or devises of a patni 
tenure, 


29. By a purchaser under clause (a) of | Three months ... 
section 209 to be pnt in posses- 
sion of a tenure, underStenure, 
or occupancy holding purchased 
by him, i 

30. For the execution of a decree or! Three years 
order made under this Act, or 
any Act repeated by this Act, and 
not being a decree for a sum of 
money exceeding Rs. 500, ex- 
clusive of any interest. which may 
have accrued after decree upon 
the sum decreed, but inclusive of 
the costs of executing such decree. 
When the judgment-debtor has 
by fraud or force prevented the 
execution of the decree within 
the three years, the Court may 
allow a further period not ex- 
ceeding one year. ` 


$1. For the exeeution of a decree for a 
sum of money exceeding Ra, 600 


by The Indian 
calculated asin Article 30. 


Limitation Act, 
` 1877. 


‘Time from which period begins te zun. 


. | The date of the confirmation of 


the sale. 


The date of the express or 
implied rejection of such 
security. 


The date of the confirmation 
of the sale. 


..| (1) The date of the decree or 


order ; or 

(2) where there has been an 
appeal, the date of the 
final decree or order of 
the Appellate Court; or 


(8) where there has been a 


review of judgment, the 
date of the decision passed 
on the review. 


The time provided | As provided in The Indian Limi- 


tation Act, 1877. 


ee 
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APPENDIX. 
PROCEEDINGS OF THE COMMISSION. 


APPOINTMENT OF A COMMISSION TO CONSIDER THE QUESTION OF AMENDING TH 
RENT LAW OF BENGAL. 


No. 832—337 LR, dated Calcutta, the 3rd April 1879. 


From—A. Macxenzre, Esq., Secy. to the Govt. of Bengal, Revenue Department. 
To—The Secy. to the Govt. of India, Dept. of Revenue, Agriculture and Commerce. 


Tue nature and scope of the Bill “ to provide for the more speedy realization of arrears 

‘of rent and to amend the law relating to rent,” now pending before the Bengal Legislative 
Council, were fully explained to the Government of India in my letter No. 3060, dated lith 

December last. A copy of the Bill in the formin which it was introduced, and of the 

Statement of Objects and Reasons, is now enclosed for readier reference. Since that time the 

measure has been much discussed, not only by the officers of Government and others to whom 

it was specially referred, and by the Select Committee of Council appointed to report upon 

it, but also in the pyblic press, Vernacular and Faglish, and a great mass of valuable sugges- 

tions has been brought together which it has not yet been found possible to arrange and digest. 

2. I am how directed to forward, for the consideration of the’ Government of India, a 
copy of the Bill as preliminarily amended by the Select Committee, together with their 
Report on the. same, and to invite attention to the remarks made in paragraph 14 of that 
Report. It will be seen that the Committee urge very strongly the propriety of. taking up 
the revision of the Rent Law of Bengal in a much more comprehensive manuer than was con- 
templated at first by this Government. The Lieutenant-Governor, it will be remembered, in 
view of the loud and constant complaints put forward by the zemindars as to the difficulty 
under the present law of collecting even undisputed rents, was anxious to provide them at an 
early date with a reasonably summary procedure to enable them to overeome the passive 
resistence of their ryots, provided that the ryots’ tenure was at the same time so protected 
and strengthened as to obviate any fear of their being made to suffer unduly in the process. 
It is found, however, almost impossible to frame a procedure which shall be perfectly fair to 
both parties, and yet afford such special facilities to the zemindar as he seeks to secure. The 
procedure provided in the amended Bill is now declared by the zemindars to be so carefully 
guarded as to the practically of little use te them, and’ they have by their recognized organs 
expressed themseives ready to postpone their demand for a special procedure if only the whole 
subject of the rent law can be brought under adequate and detailed revision. It may indeed 
be found that if the substantive law of landlord and tenant can be put upon a more clear 
and intelligible basis, if the difficulties that have attended the working of the law of 1359 
are duly considered and removed, and if the ordinary Rent Procedure is made more simple 
and expeditious, the necessity for having any special or summary procedure will not continue 
to be felt. i K 

3. The Lieutenant-Governor finds that the suggestions of the Select Committee in this 
respect have the entire support of the Board of Revenue and of all the more experienced 
revenue officers in Bengal, as well as of the Native community. It is felt certainly that the 
task is one of considerable magnitude and difficulty, in which it is impossible confidently to 
anticipate success, but the general opinion is that the attempt should once for all be made, 

4. The Lieutenant-Governor believes that the best mode of dealing with the subject 
will be to appoint a small official commission of experienced revenue and judicial officers, who 
should, in the first place, prepare a careful analysis and digest of the existing Rent Law as 
set forth in the Acts relating to that subject, and in the decisions of the courts since the 

ing of Act X of 1859. All the conflicting decisions of the courts, and all the omissions 
in the’ Acts themselves, would thus be brought clearly into view. The Commission would 
then consider the suggestions for amendment that have been put forward of late years, and 
endeavour to prepare a draft Bill embodying sueh additions to the substantive law, and such 
improvements in the law of procedure, as may commend themselves to their judgment. The 
Bin with the Report of the Commission would be published and circulated, and subjected to 
close scrutiny. The opinions of High Court Judges and of the divisional and district officers, 
judicial and executive, would be sought for and collated. The public would have every 
opportunity given it of being heard upon the subject ; and eventually a measure based upon 
the results of this free discussion and deliberation might be introduced into the local Council 
with the sanction of the Government of India. 

5. In considering the composition of the proposed Commission, the Lieutenant-Governor 
has felt it incumbent upon him at the present time to avoid as much as possible ghe creation 
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of special appointments, but it will be necessary that one member of the Commission should - 
have hia hande free of other duties to enable him to find time to prepare, under the instruc- 
tions of his colleagues, the Digest and draft Bill. For thisduty the Lieutenant-Governor 
would select Mr. C. D. Field, L.D., Judge of Burdwan, than whom no one could be better 
fitted for the task. Mr. Field would he placed on special duty, receiving his present pay and 
allowances, and a junior officer would be appointed temporarily to act for him. The acting 
allowances of this officer would be the only extra charge to Government, and this can easily 
be met from the ordinary provision for administration in the provincial estimates, The 
members of the Commission would then be— 


(1) Hon’ble H. L. Dampier, Member of the Board of Revenue. 
2) 9 J. O’Kinealy, Legal Remembrancer. 
(3) Mr. ©. D. Field, LL.D., Judge of, Burdwan, on special duty. 
(4) , H.L. Harrison, Seeretaty to the Board of Revenue. 
(5) Baboo Brojendro Kumar Seal, Subordinate Judge of the 24-Pergunnahs.* 


6. Iam tosolicit the early approval of the Governor General in Council to these 
atrangements. It is most desirable that the Commission should begin work at once. 


No. 978—393 LR, dated Calcutta, the 18th April 1879. 


From—A. Mackenzie, Esq., Secretary ‘to the Government of Bengal, General 
Department. 


To—The Hon’ste H. L. Daurter, Member of the Board of Revenue. 


I am directed to forward for your information a copy of a letter No. 832—337 LR, 
dated the 3rd instant, to the address of the Government of India in the Revenue, ‘Agriculture 
and Commerce Department, proposing the appointment of a Commission to consider the 
question of amending the general Rent Law of these Provinces, and (if possible) frame a 
Bill which might form the basis of future legislation on that subject. 

2. The Lieutenant-Governor has been informed by telegram that His Excellency the 
Governor ‘General in Council has approved of the appointment of the Commission, and of 
Mr. Field’s deputation on special duty, in the manner suggested in my letter, for a period of 
four months, Arrangements will be made to relieve Mr. Field as soon as possible, and on his — 
arrival in Calcutta, I am to request you will, as President of the Commission (to which 
office the Lieutenant-Governor is pleased to appoint you) eall the members together and 
arrange with the least possible delay the plan of working most likely to secure the objects in 
view, The Assistant Secretary to, this Government in the Legislative Department will be 
ex-officio Secretary to the Commission. 

3. All papers recorded either in the Legislative or Revenue Departments of this Govern- 
ment bearing upon the question of the amendment of the Rent Law will be made available 
to the Commission on its calling for them. The report and proceedings of the Bebar Rent 
Committee, which have recently been received by Government, will be epeciajly referred to it. 
The Hon’ble Judges of the High Court will also be asked to give any assistance that they 
can to the Commission in the way of furnishing it with auy minutes or reports of the Judges 
or of subordinate judicial officers which might, ; in the opinion of the Court, be unobjectionably 
given, and assist its deliberations. 

4. Iam to request that the Commission will keep a formal record of its proceedings 
and inform Government in the Revenue Department from time to time of the progress made, 
and of the general character of any proposed modifications of the law that may commend 
themselves to its members. 


MINUTES OF THE PROCEEDINGS OF THE COMMISSION APPOINTED TO 
CONSIDER THE AMENDMENT OF THE RENT LAW OF BENGAL, 


Tarer preliminary meetings of the Rent Commission were held at the office of the 
Assistant Secretary to the Bengal “Government, Legislative Department, on the 26th of April, 
the 17th and the 24th of May 1879. . 

At these meetings Mr. Field laid before the Commission the lines upon which he proposed 
to prepare a Digest of the existing Rent Law. His plan was to incorporate the whole of the 
statute law and case- law; and to take Stephen’s Digest of the Criminal Law of England as 
his model. This plan was agreed to: and Mr. Field then prepareda list of the Regulations 
and Acts and parts thereof concerned with the subject of landlord and tenant. This list was 
considered, and it was resolved that the Settlement Law should not he incorporated with the 
Digest, and that the Digest should deal with agricultural rent only, including.in that term 
the rent of ĉasżu land, 

A letter was addressed to the High | Court asking the Judges to direct all Moonsifs to 
make out a list of all sales of land for Rs. 1,000 or less in execution of decrees „and of the 
purchasers at such sales for the year-1378-79. 


= Mr. 4. Mackenzie and Baboos Peary Mohua Mukerjes and Mobini Mohun Roy were subsequently added ta 
the Commissibn ; the frat on the 2nd December 1879, and the two latter on the 15th idem. 
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A letter was also addressed to the Inspector-General of Registration asking for returns of 
sales of land registered during 1578-79, the value of which was not more than Rs. 1,000. 

The Commission then adjourned pending the completion of Mr. Field’s Digest. 

The Digest was completed and submitted to Government with letter No. 14, dated 19th 
August 1879. 

" It was widely circulated, and opinions were invited from a large number of persons, 
official and non-official. During this interval some members of the Commission were absent 
on leave. On their return, and ob receipt of the opinions invited, the Commission resumed | 
their sittings on the 9th December 1579. . 


i 


Fourth Meeting of the Rent Commission. 
Tuesday, the 9th December 1879. 
PRESENT ; 


Tas President; Messrs. Field, O’Kinealy, Harrison and Mackenzie, and Baboo 
Brojendro Kumar Seal. 


The retarns of the District Judges showing the sales of tenures and occupancy rights 
in each district were laid before the Commission, together with an abstract of them prepared 
by Mr. Field. 

d 2. The opinions elicited by the letter of the Bengal Government calling for opinions on 
the Digest were also laid before the Commission with a précis of their contents prepared by 
Mr. Field. H : 

3. The first question which arose in connection with this correspondence was whethe 
the new Bill should, in respect of form and arrangement, follow the lines of Act VIII (B. C.} 
of 1869, and Act X of 1559, or whether the plan of the Digest was-preferable. 

The advantage of adhering to the old form was pointed out; but it was remarked that- 
ja view of the thorough revision of the law contemplated it was better to adopt as far as 
possible a more scientific form, placing the substantive law before the law regarding procedure, 
and as the Digest has been prepared on this principle, if would be better to adopt it in the 
draft Bill. . 2 Š 
j 4, The second question discussed was, how far the wording of the old law should be 
adhered to. Mr. Mackenzie urged the importance of retaining words and clausgs the mean- 
ing of which had’ in many cases been authoritatively determined after much litigation. 
Mr. O’Kinealy fully concurred in this, citing an instance of the inconvenience and expense - 
entailed by verbal alterations. Mr. Field, ‘on the other hand, was of opinion that some 
change in the phraseology, especially of the -substantive law, would be occasionally necessary, 
(1) for the sake of uniformity; (2) in order to incorporate in the draft Bill the changes 
agreed upon by the Commission; (3) ia order to clear up doubtful points arising out of jadi- 
cial decisions ; but that these points should indicate the limits of alteration. 

Eventually it was resolved that the onus would lie on Mr. Field of justifying each. 
departure from the language of the Acts now in force. Mr. Field accepted this view. 

5. Tho Digest was then taken up article by article, and the preliminary chapter con- 
taining definitions occupied the Commission for the remainder of the sitting. 

6. It was agreed that the definitions could only be settled provisionally, as objections to 
many definitions might come to notice in discussing subsequent articles. 

7. The definition jn the Digest of ‘estate’ was agreed to with a verbal alteration. 

8. The word ‘holds’ was considered too vague as applied to ‘ proprietor’ and the defini- 
tion was altered. A discussion arose as to whether the words declaring the Government a 
‘proprietor’ in the case of estates belonging to Government should be retained. Mr. 
O’Kinealy pointed out that there was no doubt of the law on this point, and that the words 
were open to many objections. They were retained pending further consideration. (They 
were afterwards struck out, see p. 5.) 

9. It was pointed out that the definition of tenure was defective as not including a 
tent-free holding. Mr. Field undertook to draft a new definition. It was understood thata 
tenure was not intended to include a fishery, but the point was reserved for future con- 
sideration. - 

10. The definition of ‘tenure-holder’ was agreed to, and it was resolved to omit 
‘taluk’ and ‘talukdar.’ The definition of * under-tenure’ to be re-drafted in accordance with 
that of ‘ tenure.’ 

11. ‘ Ryot.’. Some discussion arose in regard to the definition of this word, and it was 
found impossible to agree upon any definition until other important principles had been | 
decided. No definition of the Digest was retained for the present. i 

. 12. ‘Rent? Attention was drawn to the definition in the North-Western Provinces 
Land Act which was so worded as to include service repdered. 

` Tt was considered best not to deal with ‘service tenures,’ and the definition was retained. 

13. The definition of ‘land’ was objected to, especially as regards its effect on “bastu” 
land. Eventually the wording of the definition wae altered, as also that of the explanation, 
and the illustrations were omitted ; but it was agreed that the matter could not properly be 
considered” till the principles on which the Bill should deal with bastu lands bad been 


agreed upon. i 
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14. The definition of ‘Jease’ as including parol contracts was objected to, and attention 
drawn to the inconsistency of limiting ‘ pottah’ to a written lease, but allowing ‘kabulyut’ to’ 
be the counterpart to a verbal lease. f 

Eventually it was agreed to define ‘ lease’ and ‘pottah’ as alternative terms. 

15. The definitions of ‘collectorate,” ‘kabulyat,’ and ‘year’ were agreed to, and those 
of ‘person’ and ‘ month’ omitted as unnecessary. ° 

16. Article 2 was then discussed, and it was agreed to leave out clause (a) defining the 
effect of the Digest on contracts as open to objection. . 

17. The meeting then adjourned to Thursday, the lith, at 34 r. a. 


Fifth Meeting of the Rent Commission. 
Thursday, the 11th December 1879. 
Present : 


Tur President; Messrs, Field, O’Kinealy, Harrison and Mackenzie, and Baboo Brojendro 
Kumar Seal. 


Mr. Field laid before the Commission the preliminary chapter of the draft Bill as 
-modified in accordance with the Resolutions of the previous meeting. 

It was resolved to postpone its consideration to the following meeting, to allow the 
members an opportunity of examining it at their leisure. 

. Mr. Harrison drew attention to the inconveniences entailed by the method of taking 
up the Digest article by article. Important questions had constantly to be postponed, as it was 
uncertain how subsequent principles would be decided. The discussions were consequently 

_infructuous. It would be better to decide the chief principles firat. > 

The President was disposed to concur in this view. ; 

83. “Some considerations were raised in favour of the method of gaing through the 
Digest, but on Mr. Field observing that Sir H. Thring’s advice was to settle principles first, 
and it was evident tbat a good many principles would come up for re-consideration and dis- 
cussion, the proposal was adopted. 

4. It was arranged that Mr. Field would alter the Digest so as to incorporate in it the 
amendments agreed upon, and omit such portions as were considered unnecessary, and that 
the Digest thus converted into a gx«si-draft Bill would then be. considered section by 
section, ` 

5. The questions raised in the correspondence on the Digest were then considered as in 
the order in which they occurred in the précis. 

6. Question (a), as to the arrangemnt of sections in the draft Bill. This was disposed 
of at the last meeting. < f 

7. Question (b), as to what portions of the Digest should be embodied in the draft Bill. 
This was considered, and it was generally agreed 


(1) to omit all provisions relating to the Certificate Procedure, or any other excep- 
tional procedure in favour of Government or the Court of Wards for the 
recovery of rent and other dues: 


{2) to omit the law relating to ghatwali and other service tenures, specifically 
saving such laws when necessary : 


(8) to retain in the draft Bill the provisions of the patni law (Regulation VIII, 
1819). 


Some discussion arose as to the retention of the articles embodying Act X of 1859. It 
was suggested that the draft Bill ought not to be encumbered with a duplicate procedure, and 
per contré that Act X when.in force should not be interfered with. 

Mr. Mackenzie observed that, if” practicable, such a precedure for rent suits ought to be 
laid down as would be applicable in all courta, both those in which Act X is in force and those 
in which Act VIII (B. C.) of 1869 is in force; and if this were done, any further special 
incorporation of Act X in the draft Bill would be unnecessary. The Commission had first to 
settle the procedure and then to see what limitations might have to be imposed on ita several 
adoptions. 

P This view was agreed to. 

It was also agreed that a uniform procedure should be adopted for the sale of all 
tenures and under-tenures in execution of decrees for arrears of rent, and that the provisions of 
the patni sale law should be followed with the necessary modifications. 

8. Mr. Ravenshaw’s suggestion to require landlords to keep a detailed rent-roll, and to 
furnish ryots with a copy of the entries affecting them, was then considered.- 

Mr. Field looked upon the proposal with favour. He would require a court-roll to be 
kept up, similar to the court-roll of copy-holders in England, to take the place of the existing 
accounte—jumma-wasil-baki papers, &e. These accounts containing all necessary details 
should be written up as the transactions occurred, and the ryot should be entitled to a copy of 
all entries affecting him on payment of four annas. This copy would serve all the purposes 
of a pottah and of receipts. As regards:the enforcement of the rule, the penalty should be 
not to let she zemindars sue for rent if they do not comply. Ra 

Mr. O’Kinealy considered that this new proposal would have no more effect than the 
existing system. It was only giving another name to zemindari accounts, A 
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Mr. Field thought it would be useful as a record of actual transactions, and referred to 
what now takes place in court in rent cases. 

Mr. Mackenzie did not see any advantage in the proposal : it was absurd to attempt by 
legislation to introduce a eorrect system of book-keeping or to compel all rent-receivers, how- 
ever petty, to adopt it. On whatever principle a zemindar’s books were kept, a court would 
always have to consider the weight to be attached to them as evidence with reference to the 
circumstances of the case and the proof of their correctness. i 

The President stated the views which he believed to be held by Mr. Ravensbaw, viz., 
that every zemindar should be bound to lodge his complete accounts in the Collectorate 
within three months of the end of the year showing how each ryot stands, in default of 
which they are not to be allowed to sue. He (the President) thought the putwari in his 
semi-official character was absolutely useless. The zemindar’s amlah were quite as trust- 
worthy. If such accounts were to be lodged at all to be of any value, they must be lodged 
in the custody of the Collector. 

' Mr. Mackenzie referred to section $+ of his Bill for the more speedy realization of 
arrears of rent, which he considered went as far as advisable or necessary. To insist on 
zemindars filing accounts with the Collectors would be to revive a system that necessarily 
broke down from its own weight. In the Bill accepted by the Select Committee last session, 
the point of accounts was dealt with thus. The person chiefly interested in getting correct 
accounts was the ryot. Every ryot knew what a receipt was, and the Bill simply entitled 
him to demand from his landlord a receipt in a particular form which was calculated to give 
the ryot all the protection he needed. 

Mr. O’Kinealy and Mr. Harrison concurred. 

Baboo Brojendro Kumar Seal coneurred, but thought that it might be prescribed to keep 
all such accounts as are kept in bound books. 

The President remarked that the sense of the meeting seemed to be against the law 
insisting on zemindars keeping their accounts in any prescribed form, the proposal seemed 
impracticable. 

After some further remarks it was agreed to require counterfoil receipts to be given as in 
section 34 of Mr. Mackenzie’s Bill, and not te legislate further on the subject of keeping 
accounts. . 

9. Mr. Taylor’s suggestion to protect tenants of homestead lands from ejectment under 
certain conditions was then considered. This re-opened the question of bastu lands, and the 
extent to which they should be provided for in the draft Bill. 

Mr. Field thought the Act should apply to them, except in matters of enhancement and 
rights of occupancy, in respect of which separate provisions would be necessary. 

Mr. Harrison drew attention to a proposal made in the correspondence to provide for all 
bastu lands, except such as are included in Calcutta or municipalities under Act V (B.C.} of 1876. 

Mr. Field would deal with all land out of Calcutta, and quoted a decision of Garth, 
C.J., which had not been accepted by the natives as according to their views aad usages. 
This decision made it desirable to deal with the matter. 

Mr. O’Kinealy was in favour of exempting large towns, such as Patna and the suburbs 
of Calcutta, i 

Mr, Field would frame the Bill in such a way as to make it applicable to all land out 
of Caleutta, whether homestead or agricultural, and mentioned instances which occurred 
within his experience in Moorshedabad and Burdwan. Perhaps a landlord desiring to eject 
should give compensation if he stood by and allowed a house to be built. 

It was then decided that Mr. Field should draft sections for inclusion in the Bill in 
accordance with his views for future eonsideration. 

10. It was agreed that Mr. Harrison should, in communication with the President and 
Mr. Field, draw up and circulate a list of points to be considered at the next and at each 
subsequent meeting. 

11. Article 3 of the Digest was then considered, requiring courts to refuse to exercise 
jurisdiction where the relationship of landlord and tenant was not established. 

Mr. Mackenzie proposed to omit the article as unnecessary. 

Mr. Field observed that the article provided for a point commonly occurring. 

Mr. O’Kinealy was of opinion that the section did not represent the law. 

1%. Mr. Field demurred to this, but admitted that as drafted it might lead to error, 
and that the position of the section might be well altered. He thought that the special 

rocedure should apply only to cases in which the relation of landlord and tenant existe. 
Ninally, this question was allowed to stand over. f 
13. The meeting adjourned to Saturday, the 13th, after Council Meeting. 


Sizth Meeting of the Rent Commission. 
Saturday, the 18th December 1879. 


_ PREsEnr.: 
‘Tue President; Messrs, Field, O’Kinealy, Harrison, and Mackenzie, and Baboo Brojendro 
Kumar Seal. > 


Mr. Field read from his notes the genem} principles that were agreed to at the last 
meeting. ` 
3r 
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2. The preliminary chapter as re-drafted by Mr. Field wae then considered. 

3. Mr. Field agreed to omit all reference to Government in the definition of € pro- 

rietor,” 

P 4. A few other verbal alterations were made, and Mr. Field’s proposal to add a fifth 
section dividing the Bill into parte and chapters was agreed to. 

5. The points proposed for discussion at this meeting were then considered. 

6. To make the doctrine of “ merger” applicable to ali tenures and wader-tenures of the 
several degrees. 

Mr. O’Kinealy was against the proposal. He pointed out that there was no such doctrine 
strictly speaking, and during the last hundred years the principle had met with no favour in 
English courts of law or equity; and, further, that the common law did not run in the 
mofussil, If the doctrine of merger were intrgduced, it would only drive the people to evade 
it as was done in England. 

Baboo Brojendro Kumar Seal was also opposed to the proposal. 

The President and Mr. Harrison pointed out the great abuses which now prevailed in 
many estates, especially in the Sunderbuns, where tenants created under-tenures in their own 
favour to the detriment of the landlord. In one settlement it had been gravely proposed to 
the Board to allow a settlement-holder some 50 per cent. collection expenses for collecting 
rent from himself in four or tive different capacities. 

Mr. Field considered the present state of the Jaw a fruitful source of fraud, and cited a 
flagrant case within his own personal experience as Judge of Burdwan. 

“ Baboo Brojendro Kumar Seal thought that any legislation on the subject would be easily 
evaded by creating or purchasing the under-tenures in favour of relatives. 

Mr. O’Kinealy pointed out that the merger of an under-tenure of the first degree in 
a tenure would cause all the under-tenures of lower degrees to lapse as having nothing to 
rest upon. 

Mr. Field replied that this consequence could easily be guarded against in drafting. 

Eventually it was decided te draft the Bill in such a manner as to make it clear that 
the under-tenure should merge in the tenure or superior under-tenure, except when the holder 
made it evident by definite acts that it .was his intention to keep the subordinate tenure alive. 
Further consideration of the subject was postponed till the draft section should come before 
the Commission. : 

7. Resignation of permanent tenures.—Mr. Harrison proposed to allow the holder of a 
permanent tenure or under-tenure to resign it. Some objection was mised to this, and he 
urged that on grounds of expediency it was very andesirable to compel a pataidar te continue 
paying for a patni which his zemindar would not sell and would not allow him to resign, 

“ Mr. Mackenzie and Mr. O’Kinesly considered that the difficulty would be sufficiently 
met by. requiring the superior landlord to sell the tenure before having recourse to any 
other remedy. ; . : 

The President and Mr. Harrison accepted this, provided the section was so worded aa 
to make it quite clear that the zemindar must not merely put the tenure or under-tenure up 
to sale, but either find a purehaser or purchase himself, before resorting to any other 
remedy. 

8. #scheats.—The question of a tenure or under-tenure escheating to Government or 
the superior landlord was then referred to. It was considered undesirable as well as ultra vires 
to alter the present law, which is quite clear in favour of the escheat to Government, 5 

9. Limitation.—The proposal to assimilate the principles of limitation, as regards rent 
suits to those of the general limitation law, as proposed in foot-note 6 to Article 7% of the 
Digest. 

° Mre Mackenzie drew attention to section 6 of Act XV of 1877, which only caves the 
special limitation in rent suits in respect of the period for institution, and not as regards 
disability and other incidents. 

Mr. O’Kinealy said the law had been so settled since 1877, and Baboo Brojendro Kumar 
Seal pointed out that the question had been definitely decided in a case in the Caleutta Law 
Reports, Vol. 1V., p. 871. This made it clear that the ordinary provisions of the Indian 
Limitation Act already applied to all rent suits. 

Mr. Field admitted this, pointing out, however, that this decision had been published 
since the Digest had been written. 

The President observed that this decision involved one result which he could not accept, 
viz., that a minor on coming of age might sue for rent for the whole period of his minority, 
and that even at an enhanced rate, if his father had served a notice of enbancement shortly 
before his death, the exclusion of the time of lunacy would have the same effect. From the 
nature of the case, ryots’ rents were payable by a poor man year by year out of the produce 
of the year, With reference to this characteristics of this particular kind of due or debt, he 
did not think that the law ought to allow it to accumulate under any circumstances. If the 
manager of the minors’ or disqualified proprietors’ estates neglected their duty in realizing 
rents as they fell due, as soon as the estate passed into the hands of a qualified proprietor, he 
would have his remedy against the managers for mismanagement. 

In connection with this decision, the question as to the powers of the Commission to 
propose alterations in Acts of the Government of India passed subsequent to the Indian 
Councils Act was bronght under discussion ; was the Commission to make such recommend- 
ations as seemed best to it for the amelioration of the Rent Law, or only such recommend- 
ations as it would be within the powers of the Bengal Council to give effect to. 
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The President stated that on this point it was the wish of the Lieutenant-Governor that 
they should so frame the draft Bill as to admit of its being passed by the Bengal Council. 
This, however, did not debar the Commission from making special recommendations on 
important questions involving the amendment of an Act of the Government of India, and this 
was precisely one of the questions in which this would be necessary. It would be intolerable 
to allow a minor ov coming of age to re-open all questions connected with the payment of rent 
during his minority, extending perhaps over 21 years, 

Baboo Brojendro Kumar Seal suggested that a distinction should be drawn between the 
case of minors who had or who had not a legal guardian. 

It was then agreed that Mr. Field should draft a section providing for limitation in the 
matter of ordinary rent suits running against minors, lunatics and idiots, and that in reporting 
to Government attention should be drawn to the fact that this would entail an alteration in 
the Indian Limitation Act. 

10. Distraint.—On the proposal to abolish the law of distraint altogether, the President 
doubted whether this was feasible. 

Baboo Brojendro Kumar Seal would retain the law but improve it. $ 

Mr. Mackenzie, Mr. Field, Mr. O’Kinealy and Mr. Harrison were, however, in favour 
of abandoning distraint altogether. What zemindars valued was not distraint as authorised 
by law, but an altogether illegal form of distraint. If they gota reasonably rapid procedure 
for recovering rent, they would not need distraint. The resolution of the majority to abandon 
the law of distraint altogether as proposed by the Behar Indigo Planters’ Association was 
adopted, and it was subsequently noticed that the Behar Rent Committee had made a similar 
recommendation by a majority of teu to four. 

ll. Fractional shares and claims.—1t was agreed to give legislative effect to the ruling 
that no tenant is bound to pay the rent of the. same holding to two or more landlords 
claiming fractional shares, unless by special contract or usage he has abandoned his right. 

Also to facilitate the appointment of a manager of joint undivided estates’ by the civil 
court in cases of dispute, especially meeting the case of such appointment being desired by the 
tenants. 

12. Deposits of rent.—Mr. Mackenzie expressed a doubt on administrative grounds, 
whether any extension of the privilege of the deposit of rents ought to be sanctioned. 

It was pointed out, however, that this difficulty would be met by modifying the scale of 
fees so as to enable an efficient rent deposit department to be organized, whenever the privilege 
was largely resorted to. 

Eventually it was agreed to extend the privilege of depositing to the cases of coparceners 
refusing joint reecipts and of disputed claims to the title to collect rent, and also to transfer 
the work of receiving deposits to the Collectors as proposed in Mr. Mackenzie’s Bill. 

18. Jnstalments of rext.—On this point it was agreed to accept the principles contained _ 
in section 33 of Mr. Mackenzie’s draft Bill, as regards the fixing kists days for the payment of 
rent and disallowing interest on instalments falling due intermediately. 

14. Suits for pottaks and katulyuts.—It was agreed to abolish suits for pottahs and kabu- 
lyuts and to substitute a simple form of suit. for the determination of the conditions of the 
tenancy. ‘ 

15. Registration of transfers.—-It was also resolved to make the law uniform regarding 
the obligation io register all transfers of tenures, under-tenures, and occupancy rights so far as 
made transferable in the landiord’s sherishta, It was, however, noticed that the Behar Indigo 
Planters’ Association had raised an objection to this as interfering with any proposal for 
cheapening the registration of such tenures in public registry offices. 

The next meeting was adjourned to Wednesday, the 17th instant, at 11. 


Seventh Meeting of the Rent Commission. 
The 17th December 1879. 
: PRESENT : 
Tua President; Messrs. Field, O’Kinealy, Harrison and Mackenzie, and Baboos Brojendro 
: Kumar Seal and Peary Mohun Mookerjee. ` 

The first ‘question that came under consideration was that of bastu lands outside the 
city of Caleutta. Mr. Field laid before the meeting an outline of the principles on which he 
proposed to draft. 

Mr. O’Kinealy contended that, before a question of this kind was discussed, the case-law 
on the subject ought to be laid before the Commission. It was most desirable to see how the 
law at present stood as hitherto interpreted by the courts. He-cited a few of the cases on the 
subject—1 Agra, F. B.. 115; 3 N-W. B., 282; 16 W. R. 103; 2 W. R. (Act X), 40; Act 
XI of 1859. 

The importance of examining the case-law on the subject was generally admitted ; but 
ag there was no reason to suppose that it would present the question in a new aspect, it was 
agreed to goon with the present discussion, Mr. Field undertaking to draw up a note on the 
subject analysing the cases when laying the draft sections before Commission. 

2. The first proposal was that land used for let for purposes of agriculture, horticulture, 
pasture, aud the like, may not, without the consent of the landlord, be used for building 


purposes, ` 
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The President asked what “ building purposes” would include. A ryot’s honse should 
not come under this, it being an appurtenance to the jote. 

Mr. Field certainly would not preclude the ryot from building a house for the purpose of 

ing on the cultivation of his land, but he ought not to be permitted to lease it out as a 
building site to other ryots or to the general public. 

Mr. O’Kinealy said that the practical question was—What is the remedy of the landlord 
if a ryot changes the nature of his holding? For his own part be would allow the ryot to 
convert his holding into building ground, aud in fact do anything that did not destroy the 
value of his holding and so injure the reversion, e.g., he might dig a tank. 

Mr. Harrison asked whether this principle should be extended to a variety of purposes 
over which large zemindara were usually supposed to exercise control, e. g, to setting up a 
hat or building a serai. 

Baboo Brojendro Kumar Seal considered that it would do no harm to the landlord as he 
might then enhance the rent. He referred to the difficulties in which the ryots were placed 
in the well-known cases of Pete Das and Prasunno Kumari. 

Mr. Mackenzie contended that the only sound and true principle was that the tenant 
should not do anything to endanger his landlord’s security for the rent. However the land 
was treated, the landlord should not be in a worse position than before. He would allow an 
occupancy ryot {as he understood that the Commission was now considering the case of ryote 
with a right of occupancy) to do anything he liked with his holding as long as he did not 
diminish its rent-paying value to the landlord. 

Mr. O’Kinealy concurred in this view. 

Baboo Peary Mohun Mookerjee dissented aftogether. He considered that it would 
encroach materially on the customary rights of zemindars. The present tendency of the courts 
is in every way to protect a ryot who has once been allowed to build, and therefore his right to 
do so required to be jealously watched. If the rate of bastu land in an estate were Rs. 10 a 
beegah, a zemindar would be materially injured if a ryot who had acquired a holding for the 
purpose of cultivation, and therefore at perhaps Rs. 2 a beegah, might, after obtaining a right 
of occupancy, convert it into bastu land and lease it to other ryote at Re. 5 a beegah. 

Mr. Field would not allow 2 ryot who held land used, or intended to be used, for agricul- 
tural purposes to apply it to other uses, and thereby pocket benefits that might accrue from 
causes to which he contributed nothing, as, for instance, from the making of a railway. The 
zemindar has always regarded these extra advantages as part of his profits, and the ryot has 
not been allowed to appropriate them. He put the case of building land in the neighbourhood 
of Calentta and other places which has risen enormously in value. : 

Mr. Mackenzie repeated that the true issue was—May not an oceupaney ryot (questions of 
enhancement apart), so long as the security for the rent is safe, do what he likes with the land, 
or is such a ryot only to be permitted to sow crops? The zemindar has, no donbt, a certain 
property in the soil, but not an exclusive property as in England, and it was not equitable 
that he should be allowed to debar the ryots from converting their land to more profitable 
purposes. He should be allowed to do nothing to injure the landlord’s security ; but whether 

* Mr. Harrison subsequently expressed an opinion @2Y particnlar form of user did this or not was a 
-that the view now taken by Mr. Mackenzie did not 


appear to be consistent with the provisions of the 
Bills as presented by the Select Committee to the 
Legislative Council. ‘The principle of that Bill was 
that un ovcupancy right was intended for the bene- 
ft and security of actual cultivators, and on that 
ground it was expedient to facilitate its acquisition 
in every way, and even not te allow the cultivater 
to contract himself out of his right. But the case 
was altogether altered if a cultivator, after acquir- 
ing his right as such, might then use it to the an- 
noyance of the zemindar in a variety of other ways, 
e. g., if the zomindar had s thriving hit, the ryot 
might, at the instigation and backed by an opposing 
remindar, setup a rival bât on his occupancy holding. 


Mr. Field then framed the following proposttion i 


“That the, occupancy ryot he not a 


question of fact. He should not be specially barred 
from building or from anything else. 

Mr. Harrison thought Mr. Mackenzie had put 
the question very fairly, but he could not at all 
eoneur with him.* 

He quite agreed with those who thought that 
the acquisition of occupancy rights by genuine 
cultivators should be in every way encouraged ; 
but it was an indispensible corollary to this that 
rights thus acquired should not be converted to 
other purposes, opposed to what the zemindar 
considered to be his interest.*  * A 


lowed without his landlord’s permission to use land 


for building purposes or other purposes different from those of agriculture and the tke.” 


Ayes. 
Baboo Peary Mohun Mookerjee. 
Mr. Harrison. 
ys Field. 
The President. 


Noes. 
Mr. O’Kinealy. 
Baboo Brojendro Kamar Seal. 
Mr. Mackenzie. 


Mr. O’Kinealy desired that his counter-proposition should be recorded, viz. :— 


“That an occupancy 
does not diminish the value of his holding 


ryot be allowed to use his land as he thinks fit, provided that he 


as security for his landlord’s rent,” 


8. The next proposition was that a tenant might be ejected if, after receiving notice of 
his landlord’s objection, he persisted in using the land for building purposes, &e. 

Mr. O’Kinealy thought it would suffice if the tenant were liable to be sued for damages. 

Mr. Field pointed out the difficulty of obtaining damaged from a ryot, and after a brief 
discussion ali the members, except Mr. O’Kinealy, agreed to ejectment as the remedy, if a 
ryot in the face of his landlord’s objection persisted in so using the land. 


E 
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4. The next proposition was that a landlord be allowed twelve years to prefer an 
objection. ` 
` Mr. O’Kinealy would substitute one year. 

Mr. Mackenzie suggested two years as sufficient (with reference to seasons, &c.) to give 
the landlord a complete opportunity of seeing whether the ryot was altering the character of 

is tenure. ` 

Witb the exception of Baboo Peary Mohun Mookerjee, all agreed that the landlord should 
not have more than two years’ time to object. The Baboo would prefer twelve years. 

It was also agreed that the time should run “from the conversion or changed use ;”* 
Baboo Brojendro Kumar Seal suggesting “from the commencement of operations towards 
the coversion, &e.” we 

6. The fourth proposition, to allow a landlord objecting as above within two years to eject 
without compensation if bis objection was made within a reasonable time, was to. 

6. As regards the fifth proposition, requiring a landlord to give compensation if he failed 
to object within a reasonable time, or knowingly stood by and allowed the ryot to expend 
money on the conversion of the holding, Mr. O’Kinealy urged that if a zemindar stood by" 
and allowed a tenant to build he ought not to be entitled to object. 

Mr. Mackenzie agreed that if a landlord knowing his tenant to be building did not object, 
he should be presumed to have given permission and should not be allowed to eject. 

Mr. Harrison did not object to the principle, but apprehended that it would aot work well. 
in practice, Whenever a zemindar objected within the two years, the plea would always be 
advanced that he had ‘knowingly stoog by.’ So vague a question mainly depending on 
inferences would admit of any amount of evidence of a conflicting and unsatisfatory charac- 
ter, the decision of which would often depend on the sympathies of the presiding officer. 

The President also thought that, as it would always be in the power of the ryot to place 
such knowledge beyond doubt by serving a notice on his landlord, or even by sending him a 
registered letter, the knowledge of the zemindar ought not to be infererd unless the ryot could 
produce some tangible evidence of this kind. 

Mr. Field, however, agreed with Mr. O’Kinealy and Mr. Mackenzie, and on going to the 
vote as to whether the “landlord should lose his remedy if he were found to have ‘ knowingly 
stood by,’ even though he objected within the two years, ” there were— 


For. Against. 
Mr. Mackenzie. F The President. 
» Field. . z - Mr. Harrison. 
» O’Kinealy, Baboo Peary Mohun Mookerjee. 


Baboo B. K. Seal. 


Mr. O’Kinealy’s proposal was therefore agreed to. - 

It was elso understood that all the above proposals referred to occupancy ryots only. In 
the case of holders of tenures or under-tenures the rights of the tenants would depend on the 
eonditions of their tenancy. É 

7. The next question was whether 12 years’ occupancy*of land, used or let- for building 
purposes—(a) without a lease, (6) with a lease having no terms, (e) after expiry of the term— 
should confer a right of occupancy, the land, together with the buildings thereon, being subject 
to sale for arrears of rent. : à 

Baboo Peary Mohun Mookerjee opposed this. The courts had always held against it, and 
he would not alter. the law. He pointed out that the property would all pass to tenants, and 
no landlord in that case would eare to make improvements., He thought the rent ‘of building 
land should not follow the rule of agricultural holdings. 

Baboo Brojendre Kumar, admitting this view of the law, would change it. and give a 
right of occupancy in land devoted to building purposes, when the contract did not interdict 
the acquisition of such a right. . 

The President asked what distinction there was as regards this policy between agri- 
cultural gad building lands. ` If the land was orginally leased for building purposes, it was 
aa desire to protect the tenant as if he was a cultivator. 

Mr. Mackenzie was of opinion that the law should lay down the general principles by 
which building, as well as agricultural holdings, should be regulated, but he would draw a 
distinction as regards the liberty of contract in the two cases and allow it to come into play 
much more freely as regards building land. He would permit a landord to prescribe any 
terms he pleased in leasing building land, and would permit him to bar by contract the 
acquisition of a right of occupancy in such lands. In default of such contract, however, he 
thought the right of occupancy ought to accrue even in building land. 

$ The sixth proposition was then put to the vote and carried, the President and Baboo 
Peary Mohun Mookerjee voting against it. é 

It was also agreed that the 12 years might be made up by holding the land part of the 
time for purposes of agriculture and part for purposes of building. 

8. The seventh proposition was to allow enhencement up to neighbouring rates when 
the right of occupancy had been acquired. If no evidence of neighbouring rates be available, 
then the lamdlord might enhance to such a point as to give ten per cent. upon the market 
value of the land. r % 

An objection was raised to the difficulty of ascertaining market value; but as this 
difficulty already existed in the Land Acquisition Act, snd had been practically surmounted, 
the words were allowed to stand, $ 

i a 
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Mr. Mackenzie then objected that ten cent. on the market value was too high. Land 
was a very favourite investment, and six or even five per cent. would suffice. 

Mr. O’Kinealy concurred, but he would redute it te four per cent., which was higher 
than the rate of interest on Government securities. 

Mr. Harrison agreed with Mr. O’Kinealy. The full proprietary right in land would 
always fetch twenty, often more than twenty years’ purchase. In the case in point, the 
tenant baving an occupancy right, the landlord was assumed not to possess the full proprietary 
right Aaa by the market value; four percent. on the market value would, there- 
fore, be ample. 

’ Baboo Peary Mohan Mookerjee would retain ten per cent. 

The majority of the Commission was in favour of fixing five per cent. for the present, 
The amount could be reduced hereafter if it was found on enquiry that the prevailing ratio of 
building ground-rent to market value was less than 5 to 100. 

The President would leave out altogether the reference to “ neighbouring rates.” Mr. 
Field, however, would retain the words, but agreed to make it optional with the landlord to 
proceed with reference to neighhouring rates or market value. 

9. It was then agreed that such of the above provisions as modified the law be not 
retro-active, and that such as re-afirmed the existing law be retro-active. 

10. The next subject for discussion was whether the draft Bill should contain provisions 
for the apportionment of the rent of tenants, on the division by transfer or otherwise of the 
superior tenure or under-tenure. 

A distinction was drawn between the case of specifie anda fractional division of the 
superior tenure. 

Mr. O’Kinealy opposed making such division obligatory on the tenant in any case. It 
was not fair to him to require him to pay rent to different landlords when he had acquired an 
integral holding, and the principle was not in accordance with the present law of partition. 
The sense of the Commission was, however, in favour of requiring apportionment in certain 
cases, and it was agreed that Mr. Field should draft definite sections for consideration. 

11. It was next considered whether it was advisable to frame a more precise rule for the 
relinguishment of a tentancy by abandondent. 

Mr. O’Kinealy was against making any change in the law on this head. He would 
make it'a matter of evidence; if the abandonment was proved, the contract could be 
rescinded by the landlord. This was the present law. There was always an agreement in such 
a case between landlord and tenant. 

Baboo Peary Mohun Mookerjee thonght some more precise rule was needed. He put 
the case of a ryot and his family going away, and the zemindar letting the land to another 
ryot. What was the law if the ryot afterwards turned up and sued for the land, denying 
that he had abandoned it? 

Mr. Field pointed ont that the zemindar might, in case of abandonment before the 
sowing season, lose the rent of a part of the year. 

It was finally agreed that in, the case of saleable holdings the landlord should proceed to 
a sale, the difficulty of not finding an absconded ryot being got over by a notice on the land; 
and that in the case of non-saleable holdings, the landlord should have the discretionary power 
of accepting a verbal relinquishment, and of treating a year’s abandonment as e rescission of 
the contract of tenancy. s 

12, The pext subject discussed was whether a tenant should forfeit his tenancy by 
denying his landlord’s title. Mr. Field contended for the equity of this doctrine, but would 
limit it to cases where the disclaimer appeared upon the record. j 

. Mr. O’Kinealy was of opinion that the section in the Digest stated the law too widely. 
A tenant might deny the title of the landlord’s transferee, even though he had paid rent to 
him, if he had paid such rent by mistake, and in fact the title of any one except that of the 
landlord who had put him in possession of his holding. This view was accepted. 
- 18. The elucidation of the law as to suits against agents for the recovery of money on 
accounts was next considered. 

Mr. Mackenzie was inclined fo omit all reference to this subject. ‘he present Jaw 
worked well. Mr. Field and the President dissented altogether. It was very necessary to 
make such suits a reality instead of, as at present too often, a farce. 

It was agreed that Mr. Field should draft on this basis. 

14. The Commission then adjourned to Tuesday, December 23rd, at 11 a. m, 


Eighth Meeting of the Rent Commission. 
Tuesday, the 23rd December 1879. 
PRESENT: 
Tus President; Messrs. Field, Harrison, O’Kinealy, and Mackenzie, and Baboos Brojendro 
Kumar Seal and Peary Mohun Mookerjes. 

The desirability of protecting under-teimres on the sale for arrears of rent of the 
superior tenure or under-tenure was first considered. 

The President remarked that the first question for decision was one of principle. Was it 
expedient to endeavour to protect under-tenures when the holder of the superior tenure 
defaulted? It involved a radical change in the law, the present policy of which was to be 
found in the patni sale law. 
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Mr. Field saw no reason for altering the present law: it had already been agreed upon 
provisionally to adopt the patni sale procedure for all sales of tenures and under-tenures. 

i Brojendro Kumar Seal would allow the purchaser to avoid sach incumbrances as 
mortgages; but the patni Jaw went further than this, and he would modify it to some extent. 

Mr. O’Kinealy denounced the present system as one for legalizing fraud. By ifa man 
could create incumbrances and realize their value. He could then default and receive their 
value over again by giving the purchaser an unencumbered title, leaving the injured party 
to the risk.of a suit. He would not admit that the policy of the present law was to refuse 
protection to under-tenures, Even under the patni law an under-tenant might pay the rent 
and save his under-tenure, and for some years past the tendency of all legislation had been to 
widen the circle of protection. He-theught the principles of the revenue law should be fol- 
lowed, and that under-tenures should not be invalidated more than was necessary. 

Mr. Field thought that cases of under-tenures being intentionally and unfraudulently 
invalidated were very rare. When a sale was made with the express object of avoiding under- 
tenures, the Privy Council had ruled it ilegal. 

Mr. Mackenzie would give protection to under-tenants, but would allow the purchaser of 
the superior tenure to enhance if the rent were Shewn to be insufficient. He would also 
protect tenures, the deeds of which had been registered before sale. 

The general sense of the Commission (Mr. Field and Baboo Peary Mohun Mookerjee 
dissenting) was in favour of protecting under-tenures so far as this could be done without en- 
dangering the reserved rent of the landlord, and also without exposing the purchaser to the 
tisk of having a variety of private and uaknown encumbrances brought forward as soon as 
the sale was completed. 

The President suggested that protection must be restricted to registered under-tenures, 
aud asked whether any system of registration in the sherishta of the superior tenure-holder 
would be a sufficient security against fraud. ; 

Mr. O’Kinealy would require registration of under-tenures in the Collector’s Office. The 
purchaser would only give the full value if he had the means of knowing the incumbrances 
on the property. The seller would get what was fair, namely, the value of his property 
incumbered as it might be, and should not be allowed to repudiate his own acts. The only 
person really deserving of consideration was the landlord. 

Mr. Harrison remarked that all under-tenures of above Rs. 100 must be already regis- 
tered, and registration of all deeds affecting immovable property might not improbably be 
ere long made compulsory. i 

Mr. Mackenzie pointed out that this would only mest the case of future creations. 
Under-tenures already in existence, created by unregistered deeds, could not be registered 
now under any circumstances, and some means must be devised to enable such of them as 
were bond fide to be protected. 

It was then agreed that all registered under-tenures should be protected at a sale for 
arrears of rent, provided the purchase-money covered the arrear; and that Mr. Field should 

. draft sections to give effect to this principle, and devise the most practical means of giving 
existing under-tenure-holders an opportunity of protecting themselves, 

2. The suggestions were then discussed—(i) whether, in the event of the sale not realiz- 
ing the arrear, the tenure or under-tenure should be then and there again put up to sale, or 
the sale be postponed ; (2) whether the under-tenants should bave any privilege of pre-emp- 
tion at the amount of the arrear without the right of avoiding under-tenures. It was con- 
sidered unnecessary to allow the under-tenant any more privileges. He could, if he wished it, 
be present at the first sale and run up the price to the equivalent of the arrear, and if he 
omitted to do so, he could still attend at the second sale and secure the tenure fetching such a 
price as would enable him to recover the value of his rights that would be avoided. 

As regards (1), Baboo Brojendro Kumar Seal was opposed to a postponed second sale. 
There ought to be one sale only, as under the present law. To allow a re-sale under certain 
circumstances with different rights to the purchasers would bring in confusion. Purchasers 
would not know whether they wore buying the property subject or not subject to in- 
eumbrances. - 

The President dissented altogether from this view. Holding the sales on the same day 
would create confusion, and postponing the sale would prevent any doubt. 

It was then agreed upon to have a postponed sale if the first sale did not realize the 
arrears with costs, and also to make the sale postponable at the request of the landlord only. 
If the landlord was content to purchase the tenure with its incumbrances for less than the 
arrear, he might do so. The question was raised whether in that case he could recover the 
balance of the arrear from the tenure-holder. The tenure-holder might plead that had the 
sale been postponed his liability would have been cleared off, and therefore, if the landlord 
elected not to apply for postponement, should have no further remedy. 

Mr. O’Kinealy and Mr. Harrison, however, argued that the defaulter could have no 
equitable ground to complain. The small price would be entirely due to his own action in 
encumbering his holding. The view was accepted. 

8. The proposals of the Behar Commission with regard to putwaris were then brought 
forward, but it was considered expedient to reserve all the special Behar proposals for 
subsequent discussion. It was resolved that no provisions of the Bill, so far it relates to 
Bengal, should depend on the retention of putwaris. : j 

4, The proposal of Mr. Browne, Judge of Patna, to require courts decreeing rights of 
ocoup aiey to order the exchange of pottahs and kabulyuts specifying boundaries was next 
considered. 
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Mr. O’Kinealy thought this was already provided for by the existing law; the boundaries 
or a sufficient description of the land must appear in the plaint. ; 

The President, however, thought it would be a great advantage to require their specifica- 
tion in the decree itself so as to make it complete; otherwise the plaint and all the subsequent 
proceedings might have to be examined to enable a person to know precisely the extent of 
the decree. 

This was agreed to. It was also resolved at Mr. Mackenzie’s instance to omit all refer- 
ence to an interchange of pottahs and kabulyute as quite superfluous. The decree would suffice. 

5. As regards illegal cesses, it was not considered necessary to take further action 
against them, and therefore the proposal to prescribe a special procedure in the Collector’s 
Court to make the law against illegal cesses more operative was negatived. 

6. Resolved that the law contained in Article 59 of the Digest was sufficient for insuring 
the ryot able possession; and Mr. Finucane’s proposal, that the landlord should 
aa im posséseion against all comers, as a condition of claiming rent from him, was 
not accepted. 

7. The question of the ejectment of non-occupancy ryots was next discussed, and it was 
generally agreed to remove all doubt as to the obligation of ejecting non-occupancy ryote 
only through the courts. 

8. It was then proposed to prescribe that notice of ejectment should be served on the 
ryot through the court, and not less than three months before the close of the year at the 
end of which he is to be ejected. 

Mr. Mackenzie thought the notice should be semed by the zemindar as in the patni law, 
and not through the court. . 

Mr. Field was also of opinion that the landlord would do this much better than the court. 

Mr. Harrison and Baboo Peary Mohun Mookerjee strongly advocated service through the 
court; otherwise the ryot would always deny the notice, and a wider door would be opened to 
false evidence. 

The members then voted as follows :— 


Service through the court. Service through the zemindar. 
Baboo P. M. Mookerjee. Mr. O’Kinealy. 
Mr. Harrison. Mr. Mackenzie. 
Baboo B. K. Seal. Mr. Field. 
The President. : 


9. Resolved, after some discussion, that the notice should be served on the ryot three 
months before the close of the year, at the end of which he was to be ejected, and that he 
might come in at any time during that period to prefer an objection. 

10. Resolved also, that if he failed to do so, the landlord should be allowed to apply to 
the court to give effect to the ejectment. 

11. The question, howevery remained for disposal whether, if the landlord served his 
notice in due course, and no objection was raised by the ryot, the latter should incur any 
penalty for not surrendering the land, and thereby compelling the landlord to have recourse 
to the court again. . 

Mr. Field suggested for consideration whether a ryot who held over after notice to quit 
should nat be liable to pay double rent, as in England. 

Messrs. Mackenzie and O’Kinesly would prefer reasonable compensation, and saw no 
reason why a different rule should prevail in the ease of landlord and tenant to that in 
other cases. 

This view was agreed to, as was a suggestion that if the landlord did not apply to the 
court within three months after the close of the year, he should be held to have waived the 
notice and condoned the continued occupation. 

12. The question was then discussed whether the absence of any objection on the 
of the ryot within the three months should diseutitle him to contest a subsequent ejectment. 

Mr. Field said that a ryot remaining in possession without right after the service on him 
of a notice to quit was a trespasser—was in the position of any other person wrongfully 
holding immovable property,—and that the landlord should be left to the same remed 

inst him as was open to any other person wrongfully kept out of the possession of land. 
Tf it turned out that the ryot no right which was not determined by the notice to quit, 
he would be liable for mesne profit and costs. 

Mr. O’Kinealy would certainly give the ryot- an opportunity of objecting. If at the 
end of the three months, or indeed after dispossession, the ryot appeared and showed that he 
had not received notice, he must be heard. The proposed limitation was not practicable. 
Moreover, before Act X of 1859, no ryot could be ejected at the bidding of the landlord, nor 
indeed by a summary suit, unless for arrears of rent, and even after decree a khoodkasht could 
escape by paying the amount due, and Act X of 1859 had not really changed the law, though 
the courts had puta wrong construction on some of its provisions. In support of his 
contention he referred to— 


2. Harrington’s Analysis, 185, 189. 

S. D. A., 1839, p. 514. 
- Cireular Orders, $. D. A., 78. 

Colebrooke’s Sup. Dig., Arta. 69, 70, pp. 253, 266. 
< Reg. VIII, 1819, secs, 18, 19, 20. 
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It waa therefore absolutely necessary to give the ryo an opportunity of appearing before 
ejectment, ; ; 

a 18. It was generally agreed that, if the ryot refused to surrender possession, the land. 
lord must resort to the court, and the court muet hear the ryot before deciding; but much 
difference of opinion was elicited upon the question whether a ryot not having a right of occu- 
pancy should be liable to ejectment upon a mere notice at the will of his landlord. 

was finally settled that, ae the subject had not been proposed for discussion, but had 
risen in the course of the debate, it should be deferred for more mature considerstion at the 
next meeting, the President expressing an opinion that those who were opposed to allowing 
the landlord to eject at his discretion a non-occupancy ryot, and who would therefore reverse 
the doctrine enunciated by the High? Court for many years past, ought to propose clear and 
definite limitations to this right. He could not support any vague and purely negative views 
leaving the whole question in anarchy and confusion. term “resident caltivator,” to 
whom such privileges were to be conceded, should be-very carefully defined. 

14. Resolved, as to the right of the ryot to the way-going crop at the time of ejectment, 
to adopt the rule made for the North-Western Provinces by Act XVUL 1873, section 42, and 
for Oudh by Act XIX, 1868, section 46. , Y 

The Commission then adjourned to Tuesday, the 80th of December. 


Ninth Meeting of the Rent Commission. 
Tuesday, the 30th December 1879. 
PRESENT : 


Tae President; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
Kumar Seal and Peary Mohun Mookerjee. 5 


The President observed that he understood the first question to be considered was— 
Should any privileged rights be extended to any class of ryots fo which they were not now 
attached by existing law? He believed that at present a non-oceupancy ryot was not protected 
against ejectment by his landlord ; if a scheme could be devised by which the zemindar could 

ractically secure the share of the increased value of produce which in theory was admitted to 
E his right rent, he would consent to extend the privileges of the ryote, but not otherwise. 

Mr. Mackenzie held that ander the old law all khoodkhasht or resident ryots were protected 
against arbitrary ejectment. Act X had substituted for the khoodkasht class a class of 
statutory occupancy ryote, and in so doing had done injustice to many khoodkasht tenants. 
He would leave all oy i bs in the enjoyment of any privileges awarded them by Act X 
of 1859, but would modify the law as regards non-occupancy ryots, by not allowing a landlord 
to eject them if they had shown an intention of permanently settling by cultivating land for 
three years or upwards, so long as they paid their rent; he would only allow a landlord arbi- 
trarily te eject any ryot from lands which he has cultivated for less than three years. 

The President and Mr. Harrison were of opinion that, put in this way, the proposal was 
deserving of cereful consideration. It would probably be impracticable to coit privileges 
on the khoodkasht ryot as such without any reference to the duration of his occupancy; but 
the definite limit of three years made the proposal feasible. The question would still remain 
was—On what grounds the rent of such a ryot could be enhanced ? ` 

Mr. Mackenzie, Mr. Field and Mr. O’Kinesly had prepared papers on the meaning of the 
term khoodkasht ryot, and the circumstances under which he could be ejected; these were read 
to the meeting; Mr, Mackenzie and Mr. O’Kinealy contending that what constituted a 
khoodkasht was merely his admission to the village and his intention to settle ; while Mr. Field 
was of opinion, though it may have been otherwise at the time of the permanent settlement 
‘and for some afterwards, yet in later times some length of occupation and residence came 
to be regarded as essential to create the status of. a khoodkasht ryot. 

After some further discussion as to the precise meaning and status of khoodkasht ryote, 
the President observed that they were nearly all agreed that at the time of the permanent 
settlement the khoodkasht ryots meant ryots residing in the village; but the effect of subse- 
quent legislation regarding their statue seemed open toa great diversity of opinion. He 
proposed, therefore, to consider the question entirely on grounds of present expediency, and of 
what they might think best for the country in an altered state of things from what prevailed 
when many of the old Regulations referred to were enacted. 

Mr. Mackenzie said that the definition of occupancy ryot in Act X was su by some 
persons to be exhaustive; but this was not intended. Existing rights, such as local customs 
with shorter periods of prescription, were not interfered with by Act X, and it was a mistake to - 
suppose that the Act had made a clean sweep of these. He had looked round for a principle 
that mightbe followed in giving legislative recognition to these customary rights, and had 
come to the conclusion that prescription would after all be the most satisfactory test. Though 
prescription was not the only method of establishing rights, it was always recognized as reliable 
mode of proof. There were many difficulties in defining a khoodkasht ryot, and he would take a 
Tenaonable term of prescription as evidence of intention of permanent cultivation. He sceord- 
ingly proposed three years—a term which Mr. Scones in 1859 had declared to have the effect, 
in Chittagong at any rate, of establishing an occupancy right. The question then would be— 


Sa 
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‘What privileges these ryots were to enjoy, and should the twelve-year rots have higher ones P 
He was of opinion that before Act X of 1959 the zemindar was not legally entitled to enhance; 
except in relation to the average rates in the neighbourhood ; but all ryots not specially privi- 
leged were bound to pay at those rates if the zemindar demanded it. 

The law should distinguish between the cases in which the zemindar’s cause of action affected 
only individual ryote and those in which he claimed a general increase on general grounds. 

He should be at liberty to sue tudividuale on the ground that they were paying less than 
the rates in force for the neighbourhood, or that they held land for which they were not paying 
rent at all; but the question remained—How should he proceed when he sought to enhance the 
rates of a village or tract? 

There were two possible methods of effecting this. He might proceed either by collective 
suit in the civil courts, or by appealing to the Government to settle his estate. If the former 
course was thought best, rules should perhaps be laid down in the law for the guidance of the 
courts ; but these were not so necessary if the latter alternative should find favour with the 
Commission. The general result in either case would be a reversion to the old principle of pur- 
gunnah, or rather perhaps now-a-days of village, rates, to which all ordinary rents should conform. 

It would be very difficult to lay down hard-and-fast rules for ascertaining this etandard 

rate; and on the whole he was inclined to leave it to the discre- 
_Mr. Mackenzie has since embo- tion of the settling officer and the revenue authorities, always 
Aisa Kis vies in a acts, scopy of teqniring them to show reasons justifying their conclusions in ` 

The President quoted from a note to Harrmgton’s Analysis tò the effect that “ no rule of 
adjustment could be discovered.” 

He then proposed an intermediate mode of procedure to that of re-settling a village in de- 
tail, man by-man, viz., to have the village rates declared by the settlement officer after an 
enquiry as to what should be the prescribed rates, This would be a less eumbrous proceeding, 
and exceptions! cases might be taken into court. 

After some discussion as to how litigation might be discouraged, Mr. Mackenzie remarked 
that, while an estate was under rent settlement, the courta should not interfere, but that after- 
wards they might proceed as usual. They would have the Collector's finding as to rates and 
should be bound tò apply it in the absence of special. reasons for going below it. Perhaps, 
however, it would be best that the Collector should try all cases arising out of his enquiry 
¢ompelling the institution of these within a reasonable time. i 

Mr. Mackenzie suggested that the Commission should consider whether it would be desire 
able to lay down in the law any general rule for limiting rent. It might be possible to fixa 
maximum limit for the actual cultivator to pay to his immediate landlord. This would help to 
discourage sub-letting, which he now thought it was impossible to prohibit directly. We 
might perhaps say that no cultivator should pay more than half the gross produce. This 
should be not a principle for the settlement officer to follow, but an ultimate standard for 
maximum rents in extreme cases. 

This proposal generally found favour, but Baboo Peary Mohun Mookerjee thought it would 
lead to no conclusion. He quoted instances from the Chinsurah and Hooghly districts, where 
the rent was above half the produce. The gross revenue represented half the value of. the 
produce of the district. If a small share of the produce were taken as s standard of full rent, 
this would lead to much injustice: 

The President observed that he had always advocated the definition by rule of thumb of 
the share of the produce which a zemindar was fairly entitled to demand from a full-rate ryot, 
but he never said that the same proportion was to be prescribed for the whole of Bengal. He 
would fix different rates for different districts, or tracts of country, after full enquiry. 

Mrs. Field expressed a fear that if, for the classification of ryote in the existing law, a 
new classification be now substituted, the result wili be a fresh erop of litigation—a fresh 
period of disturbed and uncertain ideas as to rights. 

The President would for the present postpone the question of altering the prescriptive 
period necessary to create an oceupancy ryot. Ifhe could be satisfied that what had been 

roposed was workable in practice, he would yote for it. He would submit to the Commission 
an outline for sections to give effect to the principle that a zemindar who wished to enhance 
generally should apply to the Collector and pay for it. The Collector should settle the rates 
first, and enquire as to what was a fair rate for several classes of land under ordinary cropa. 

The Commission then adjourned to Wednesday, the 7th January 1880. 


Tenth Meeting of the Rent Commission, 
Wednesday, 7th January 1880. 
PRESENT: 


Tue President; Messrs, Field, Harrison, O’Kinealy and Mackenzie, Baboos Brojendro Kumar 
Seal and Peary Mohun Mookerjee. 


The propositions drafted by the President and Mr. Field upon the subject of enhance. 
ment of oecupancy ryots were considered. : 
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+ The. first question was ss to what landlords should enhance other than proprietors, tenure- 
holders, and . under-tenure-holdera, and whether the right to enchance should be limited to 
landlords having a permanent transferable interest, a life-interest, or at least a fwenty years* 
farm with an unexpired term of ten years, . 

Mr. O’Kinealy was not in favour of class legislation, and considered that as a matter 
of principle the right of enhancement ought not to be restricted in the manner proposed. 
it were intended to restrict the right, the restrictions should not depend on the nature of the 
landlord, bat should be common te all, Whoever occupied the place of the landlord should 
be allowed to exercise this right. . l 

Mr. Harrison contended that the evil effect of unprincipled enhancement by ticcadara 
who had no permanent interest in the Welfare of the ryots was so great that the right ought 
to be taken from them. 

_ _ Baboo Peary Mohun Mookerjee said a zeminder might farm his estate to a speculator in 
order to get a bonus from him, and the speculator would then harass the ryots. He thought 
a landlord before enhancing ought to have a ten years’ unexpired term. 

Baboo Brojendro Kumar Seal also thought it objectionable to allow the zemindar to 
empower speculators to enhance, but considered that there was no reason’ why persons 
deriving their power from the zemindar should not have the sight to enhance if the zemindar 
for his own benefit had given them the authority to enhance. j : 

The President was of opinion that no ijaradar who had less than ten years of his farm 
unexpired should be in a position to take advantage of the general provisions for raising rent. 
He thought that a zemindar who contemplated enhancement should not be allowed to get rid 
of the trouble and responsibility of doing so in a fair and considerate way by handing over 
the estate to a temporary spedilator for the avowed purpose of his immediately beginning a 
course of enhancement. If a farmer took a. lease for less than eleven years, he should not 
take it with the intention of running up the rente. 

Mr. Mackenzie would not limit the right to enhance to any particular class of landlord, 
but would prefer to protect the ryote by limiting and regulating the process of enhancement 
open to all landlords, 

Mr. Field would omit all reference to a twenty-years’ term, limiting the right of enhance- 
ment by farmers and lessees to those cases in which ten years of the original term were unexpired. 

The President then put the question as follows :—Shali any restriction on the right of 
enhancement be put upon a landlord having a temporary interest as distinguished from one 
with a permanent interest ? g : 


The Members then voted— 
Ayes. Noes. 
Baboo P. M. Mookerjee. Mr. Mackenzie. 
Mr. Field, Baboo Brojendro Kumar Seal, 
Mr. Harrison. Mr. O’Kinealy. . 
The President. 


The President then proposed that any landlord should be permitted to enchance who had 
a ten-years’ time to run, omitting all reference to this being part of a larger term. 

This was agreed to. 

2. After some discussion as to whether pasture lands should be subject to enhancement, 
the President proposed that land used for pasture should be subject to the rules for enhance- 
ment, and that illustrations should be drafted to prevent the law being misunderstood. 

This was agreed to. 

8. The first ground of enhancement discussed was— 

(1) that the rate of rent paid by such ryot is below the prevailing rate payable by the same 
class of ryots for land of a similar description and with similar advantages in the places adjacent. 

Mr. Field proposed to substitute for “ prevailing rate” the words “ rate commonly paid,” 
stating the difficulties that had arisen in deciding what “ a prevailing rate” meant. The other 
members of the Commission did not, however, consider that the alteration, involving as it did 
a change in terms that had now become well known, was desirable. 

r. Field proposed that a rate fixed by the. Collector in: the manner determined below 
should, for the purpose of this clause, be‘considered a rate prevailing within the traet settled, 
even though rent had not actually been paid at that rate. is was agreed to. 

Mr. Field proposed that the words “ ip the vicinity” should be substituted for “in the 
places adjacent.” 

This was agreed to. 

It was proposed to substitute for “ land of a similar description and with similar advan- 
tages” the words “ land of the same class according to the customary classification.” The 
majority were, however, opposed to this proposal, thinking that a sufficient case had not 
been made out for changing the language of the law. 

4. The second ipriead of enhancement discussed was— 

{2) that the quantity of land held by such ryot has been proved by measurement to be 
greater than the quantity for which rent has been previously paid. 

A question was raised whether it was necessary to provide in the Bill for the case of a lease 
of specified area within specified boundaries where it afterwards was found that the area within 
‘those boundaries was much larger. It was agreed, however, that it had better be left to the 
courts to determine whether in each case the essential condition was the area or the boundaries. 
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5. The third and fourth grounds of enhancement agreed upon were to the following 

(that the productive powers of the land held by such ryot, as compared with such 
powers at the time when the rent was fixed or at any subsequent period, bave been increased 
otherwise than by the agency or at the expense of the ryot; 

(4) that the prices of produce now prevailing in the vicinity as ascertained on an 
average of normal years, is higher than such prices similarly ascertained prevailing at some 
previous time since the rent was fixed. $ 

Mr. Mackenzie referred to Bengal Act VII of 1879 as s precedent. 

It was agreed, after some discussion, that on grounds (1), (2) and (3) the zemindar 
should have the option of proceeding to enhance either before the Collector or in the civil 
court ; but that on ground (4) he should proceed before the Collector only ; enhancement by 
recourse to the civil court being intended to meet the case of enhancing the rente of one or 
more individual ryote on grounds applicable to their holdings only, and proceedings before 
the Collector being intended to meet the case of a general enhancement on general grounds. 

6. It was generally that some hard-and-fast line should be applied to check the 
amount of enhancement, Mr. O’Kinealy, however, would not limit enhancement on grounds 
(1) and (2), but only on grounds (3) and (4). Mr. Harrison, too, disapproved of maximum 
limit under heads (1) and (2) as in the case of an occupancy right being acquired in chur 
lands originally } for a mere quit-rent, the maximum rent would be most inadequate. 

It was finally agreed that “ the enhanced rent shall not be more than double the old rent 
on grounds (3) and (4), and when the enhanced rent is to the old rent in a higher ratio than 

to two, the increase may be made progressive” (russudec). 

Mr. O’Kinealy was in favour of enacting that the increase in the latter case must be 
made progressive. It waa, however, agreed tó leave this discretionary- with the court or 
Collector. It was also agreed that “ in the case of enhancement under (2), (3) and (4), the 
proportionate increase of the rent of a ryot having a right of oceupancy shall not in any case 
be higher than the ascertained proportionate increase of area, productive power, or price, 
respectively.” Mr. Field thought (2) and (3) might be omitted as being by necessary 
inference contained in the rule itself, but the President and Mr. Mackenzie opposed the 
omisiçn, and the clause was left as above. 

7. Tt was then proposed thatthe comparison under heads (3) and (4) should not be 
carried back further than 12 years. ` 

Mr. O’Kinealy and Mr. Harrison were very strongly opposed to this. They contended 
that it would be unfair to the ryots as well as zemindars. It would drive a zemindar to 
frequent enhancements, and bear heavily on those landlords who were best entitled to 
consideration, viz., those who only enhanced rents after Jong intervals. The periods for 
comparison must be left to the Collector settling the rates, the years selected for comparison 
peng = years at or near the time when rates are previously fixed. The proposal was 
abondoned. 

The Commission adjourned to the following Friday. 


Eleventh Meeting of the Rent Commission. 
Friday, the 8th January 1880. 
PRESENT : 


Tae President ; Messrs. ‘Field, Harrison, O’Kinealy and Mackenzie, Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee and Mohini Mohan Roy. 


“Tue subject of enhancement was resumed and the fifth proposition on the printed paper 
was considered. The first point was as to what notice should be served when a landlord 
sought to enhance by proceedings before the Collector. 

Baboo Brojendro Komar Seal thought that each ryot should he served with a separate 
notice. 

Mr. O’Kinealy was of opinion that no notices were necessary. 

Mr. Field remarked that a preliminary notice was in accordance with the custom of the 
country, and served to prepare the ryot for what was coming. He thought that, before the 
Collector actually commenced proceedings, the ryot should exactly know what was claimed 
from him and have a fair opportunity of agreeing or otherwise. He would thus be protected 
from being harrassed. The zemindar ought to put in complete-jumabundi, and the ryot 
would then have every facility for objecting or agreeing. 

Baboo Mohini Mohan Roy pointed out that no notice was required by the Chota Nagpore 
Landlord and Tenant Act, 1879. 

Mr. Mackenzie approved of the Chota Nagpore procedure. The Collector ought not to 
be tied down to any particular form of notice or manner of service. The zemindar himself 
might be required to putin any particulars, but the Collector should not be bound to serve 
notice in any particular way. ; 

Mr. Harrison concurred with Mr, Mackenzie; it was desirable to avoid the risk of the 
proceedings being declared invalid ad anitio owing to some technical defect of form. 
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The President was of opinion that when a zemindar had to enhance a whole village, he 
should be bound to give notice through the Collector in some form or other of what he de- 
- ` manded from each ryot, so that every one might know the precise claim made upon him. `The - 
ryots who came in and agreed should have their costs. The grounds of enhancement and the 
specification demands might be posted up together, but the notice should state specifically what 
was demanded of each ryot. i , 

In the discussion that ensued some of the members of the Commission assumed that the 
action of the Collector was to depend upon the discretion of the revenue authorities. Mr. Field 
- on this stated that he had not understood that the Collector’s action was to be discretionary. 
If’ the Collector were not bound to proceed upon an application made to him, the result would 
be that all enhancement on the fourth ground would depend upon the will of the revenue 
authorities, seeing that it had just been settled that acelin gs to enhance on this ground 
should not be had in the civil cowt. The. existing right to proceed on this ground in the civil 
court might not be worth much, as‘ the present law was practically unworkable. Still the 
zemindars might object to have this absolute right taken away, when’ the substitute offered, 
them depended for its exercise on the consent of the revenue authorities. 

After some discussion it was agreed that the zemindar should have as absolute s right of 
putting the Collector in motion as he now has of setting in motion the civil court. It was 
further agreed that in his application te-the Collector he should set forth his grounds of 
enhancement, and when he claimed to enhance on any of the first three grounds that he should 
with his application file a jummabundi showing his enhanced demand upon each tenant. That 
this jummabundi should be served through the Collector by a general notice, and each ryot 
might have a copy of the entry affecting him on payment of four annas. If- on the publica- 
tion of this jummabundi the majority of the ryots agreed to the landlord’s terms and only a 
few-opposed, ìt might not be worth while for him to go further hefore the Collector; he might 
then start cases de ovo against the recusants individually in the civil court, abandoning the 
proceedings before the Collector. : i sa 

Mr. Mackenzie thought that the zemindar should bear a portion of the costs of the 
enquiry: As to settling individual rents, a general siriZ would, in the first instance, be 
enough. The Collector could afterwards, if necessary, be asked to apply this s:riké to indivi- 
dual cases, and then a general notice might issue. 

Mr. Field agreed to draft sections to the above effect. ' 

_ 8. Baboo Peary Mohun Mookerjee thought the ryots should pay costs of the jumma- 
bundi. He thought the difficulty would not be remeved unless a more definite mode of declaring 
a fair and equitable rate was laid down. The mode proposed was complicated and as 
impracticable as the existing law. Some instructions as to how the inquiry was to be made 
should be specifically laid down, and the local classifications of land should be recognized. 

The other members of the Commission, however, did net consider this desirable, and the 
President, while considering it most desirable, feared that the idea must be abandoned: as 
impracticable. The draft sections would provide as far as necessary for taking evidence, and 
the superior revenue authorities would supervise the proceedings as in the case of re-settling a 
Government estate. i ; 

4. Mr. Field then proposed to alow the Collector to intervene and fix rates exo motu in 
the event of disputes dangerous to the peace, providing, however, as a safeguard that when the 
Collector i a to act in any case, he should first record his reasons and submit them to the 
Board or Government, taking no action until he had received superior sanction. 

Mr. O’Kinealy and Mr. Harrison questioned the necessity of this. It was introducing a 
novel principle, and the necessity for it should be very fully established. Moreover, the subject 
Nad diready been legislated for in Regulation V of 1812. Mr. Field’s proposal as guarded 
by bim was e i Š 

r 5. Mr. Field then pointed out that when it was settled that farmers with an unexpired 
term of less than ten years might not enhance, a distinction was expressly made between 
enhancement of individual tenants’ rent through the civil court and general enhancement by 
the Collector. Were farmers to be debarred from both these alternatives ? ` 

It was agreed that the right of enhancing the rents of individuals by notice and suit in 
the civil court ought not to be restricted. The restrictions should only extend to setting in 
motion the new jurisdiction vested in the revenue officers. i f 

6. The question was then raised- whether, when the Collector had fixed the rates of rent, 
an appeal should be allowed, and, if so, whether to the Commissioner or te the Board. It was 
after some discussion agreed that the proceedings should in all cases be submitted for revision 
by the superior revenue authorities according to such rules as the Board might lay down. 
Two months should be allowed to any person interested to object to the Collector’s rates, and 
the Collector should send up with the proceedings all objections preferred within that time. 

The costs of determining the general rates were to be borne by the landlord, but in 
applying these rates to individual cases, if it was found necessary to resort to the Collector a 
second time, he should s such -orders regarding the costs of the further proceedings as 
might seem equitable, subject to the limit that no individual ryot could be called upon to pay 
as costs more than one year’s rent at the enhanced rates. 

7. The rates when’ settled (it was agreed) should stand good for ten years, except in 
cases of diluvion or alluvion. 

8. It was also agreed that there shal] be no enhancement when there is a written lease 
for a term certain, or where the parties havi "acted against enhancement. - 

The Commission adjourned to the folle y Tuesday, 

s : 31 
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Twelfth Meeting of the Rent Commission. 
Tuesday, the 13th January 1880. 


Present: 


Tar President ; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee and Mohini Mchun Roy. 
Mr. Mackenzie was unable to remain after 3-30, and therefore the transferability of 
ryots’ holdings was briefly discussed, and the Commission adjourned to the following Friday. 


Thirteenth Meeting of the Rent Commission. 
Friday, the 16th Janwary 1830. 


PRESENT: 


Tur President; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
i Kumar Seal, Peary Mohun Mookerjee and Mohini Mohun Roy. 

The subject of the method of enhancing the rent of tenure-holders liable to enhancement 
was first considered. 

2. The President pointed out that a difficulty would be experienced by a zemindar who 
was equitably entitled to an enhanced rent owing to the intervention of tenure-holders 
between him and the ryots. He was only in direct relations with the tenure-holders; and if 
the latter would not enhance the rent of the ryots, how was the landlord to prove what was a 
fair and equitable rent to be paid by them? Accepting the principle which already been 
adopted by the Legislature, that the tenure-holder was entitled to 10 per cent. profit on his 
collections, how was the zemindar to prove what the tenure-holder’s collections should 
reasonably be, unless he could set some machinery in motion to ascertain what the ryots 
ought to pay him? Rents so ascertained would not be binding against the tenure-holder, 
unless the tenure-holders chose to enforce them; but the tenure-holders should be made parties 
to the Collector’s proceedings as they would benefit by having the rates determined. The 
costs of the proceedings should fall on the landlords and not on the tenants as before agreed 
to, but the tenure-holders being regarded as parties should bear their share in these. 

Mr, O’Kinealy was not aware that there was any difficulty, as the law now stood, in 
getting enhanced. rent from under-tenure-holders, 

Baboo Peary Mohun Mookerjee observed that the present law was a dead letter so far 
as it rendered tenures liable to enhancement. In Hooghly and Burdwan there were no tenures 
which were liable to enhancement. i 

Mr. Field said the important question was—-Were they to empower the superior landlord 
to compel the mesne landlord to proceed to enhance the rents of the ryote? 

Mr. O’Kinealy would enhance on the lines of the old regulations as explained by the 
Privy Council. He had never heard that they were unfair or defective, and he would not 
innovate upon them. : 

Mr. Harrison contended that the provisions of the present regulations were far too vague 
and indefinite; and if a Bill, such as that which was being drafted, became law, some elucida- 
tion of the- principles on which tennre-holders could be enhanced was absolutely necessary, 
as we were creating a new and large class of statutory tenure and under-tenure-holders. He 
took the case contemplated by section 18 of Mr. Mackenzie’s draft Bill: An occupancy ryot 
with the zemindar’s consent sub-lets for twelve years, making his sub-lessee thereby an 
oceupancy ryot and himself becoming æ tenure-holder. If the new tenure-holder were to 
collude with the new occupancy ryot never to raise his rent, the zemindar would loose alt 
power of enhancement. / 

- Mr. Maekenzie thought that under the circumstances the zemindar ought to loose the 
power as he gave his consent to sub-letting with his eyes open. j 

The President could not concur. He thought the-law required to be made definite. 
Speaking from cases within his own knowledge, he said that at present the law was so 
uncertain that people were forced to litigate, as they eculd not otherwise ascertain their 
rights. Some procedure should be devised for the zemindar’s enhancement of the tenure- 
holder. 

Baboo Mohini Mohun Roy thought that the present allowance of 10 per cent. was suffi- 
ciently definite. 3 

Baboo Brojendro Kumar Seal said that this was only in the absence of a customary rate. 
Tn many cases the tenure-holder was entitled by custom to a much larger profit thaw 10 per 
cent. 

Mr. Harrison said that this did not remove the difficulty as to reaching the ryots. In 
large tracts of country—Orissa, Midnapore, Chota Nagpore, and elsewhere—it was customary 
to collect throngh village headmen under the designation of jotedars, jote-mandles, mundles, 
surburakars, &e. AL these men under the new Bill would become tenure-hoiders, and it would 
be impossible to refuse a zemindar all rights of enhancement, except in concert with these 
middlemen. 
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After some further discussion it was resolved to adopt Article 23 of the Digest altered to 
the following effect:— ` 3 

“In any case in which the rent of a dependent talookdar or other person possessing a 
permanent transferable interest in land intermediate between the proprietor and the ryot is 
liable to enhancement, such rent may be enhanced up to the limit of the customary rates 
payable by the holders of similar tenures in the neighbourhood ; and where no such customary 
rates exist, up to such a limit as that his profit shall not exceed 10 per centum on his receipts 
after deducting the expenses of collection. 

Mr. O’Kinealy agreed as this was the existing law. 

i It was also agreed that in no case shall such rent be enhanced to more than double the 
old rent, 

1t was then further settled that in order to ascertain what were the receipts of the mesne 
landlord, the superior landlord might move the Collector to determine the rents payable by 
the ryots as he might do if directly in receipt of rent from them. 

r. Field observed that a superior landlord in proceeding against a tenure-holder might 
ot might not make the ryots parties. Where the ryots were not made parties, he ought to go 
to the: civil court only, and the costs should follow the result. When the superior landlord 
proceeded against both the mesne landlord and the ryote, Mr. Field thought the superior 
landlord should be permitted to go to the civil court in those cases in which the person in 
receipt of rent from the ryots could go to the civil court. 

Mr. O’Kinealy pointed out that the superior landowner having no cause of action against 
the ryots his suit against them would be dismissed. 

A majority .of the Commission, however, dissented from Mr. Field’s view, and it was 

. resolved that the superior landlord when he wished to have the rents payable by the culti- 
vators determined should be required to go to the Collector in all cases. 

-It was also resolved, Baboo Peary Mohun Mookerjee dissenting, that when the superior 
landlord proceeded against the tenure-holder in the civil court, notice should be necessary ; 
and that when he proceeded before the Collector, the apportionment of costs should be left to 
the Collector’s discretion. : 

Mr. Harrison remarked that there was one point which was still left unsettled. It had 
been arranged that a landlord moving the Collector should apply, in the first instance, to have 
the rates fixed, leaving the parties to adjust the rents on that basis. But there was a great ` 
difference in a zemindar’s position, who was in immediate contract with his rpots and one who 
approached them through middlemen. In the case of middlemen it was no use for the 
zemindar to get the rates fixed; what he required was a jumabundi of rents payable by ryots. 
He would not be in a position to settle with the tenure-holder until the rents of the ryots were 
determined. In the case of a middleman, therefore, the application fo the Collector must 
usually be to determine rents, and even in the event of there being no middleman, it would 
often be to the interest of the landlord to get the rents determined at once, that is to say, in 
cases where he knew that the ryots would not come to terms. The check upon needlessly 
applying for a jummabundi would be the augmented costs. This was agreed to, and it was 
resolved that it should be optional for the zemindar to apply for rates or for a jammabundi st 
once both in the cases of there being a middleman and no middleman. 

b Mr Field’s draft sections dealing with the use of land for building purposes were next 
considered, : 

These sections were "considered subject to what might be settled hereafter about agricul- 
tural improvements, . eae 

All, with the exception of Baboo Peary Mohun Mookerjee, approved of a ryot being 
allowed without his landlord’s permission to erect upon his Jand a dwelling-house for the use 
and occupation of himself and his family. j 

Tt was resolved that a zemindar whose ryot after notice continued to use the land illegally 
for general building parposes might apply for an injunction; and in the event of the court 
granting the injunction, and of the ryot defying the court, he might apply for ejectment. 
But, there should be no ejectment save for disobeying the injunction of the court. 

. It. was also resolved that if no notice was given tothe ryot, and there was no evidence 
of the zemindar’s knowledge, the ryot should be entitled to compensation in the event of his 
being required to restore the land to its former condition. , 

f It was agreed that a zemindar who allowed a house to be built should be permitted to 
claim rent at the same rate as for building sites. ° 
6. The Commission adjourned to the following Friday. 


Fourteenth Meeting of the Rent Commission. 


Friday, the 23rd January 1880, 3 p. m. 
PRESENT : f 


Tur President ; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
, Kumar Seal and Mohini Mohun Roy.- 

It was resolved that Mr. Field's proposed sections on merger should be adopted with 
the alteration that, unless a proprietor of an estate who becomes the owner of a tenure in such 
estate signifies by registration and notification through the Collector that he has a contrary 
intention, the tenure shall be presumed to be merged. < 
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2. Tt was then proposed that the time for acquiring the right of occupancy created by 
Act X of 1859 and Act VII (B.C.) of 1869 shall not be reduced from twelve to three years. 


Ayes. : Noes, 
The President. Mr. O’Kinealy. 
Mr. Field. Baboo Brojendro Kumar Seal. 
Harrison. Mr. Mackenzie. 


Baboo Mohini Mohun Roy. 
The Commission adjourned til} the following Tuesday. 


Fifteenth Meeting of the Rent Commission. 
Tuesday, the 27th Januaty 1880, 8 p.m. 
Present: 


Tux President; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee and Mohini Mohun Roy. 

The following propositions were carried :— 

l. That a ryot who has held his land for three years, but for less than than twelve years, 
shall not be evicted otherwise than (a) for non-payment of rent, or (6) beach of an express 
condition of his lease, or {c) refusal to pay enhanced rent demanded of him ; and if evicted 
‘on ground (c) he shall be entitled to compensation. 


Ayes. Noes. 
The President. ` .  Baboo Peary Mobun Mookerjee. 
Mr. Harrison. . . » _ Mohini Mohun Roy. 
» O’Kinealy. Mr. Field, 


» Mackenzie. 
Baboo Brojendro Kumar Seal. 
2. That the measure of this conrpensation shall be the annual enhanced rent demanded. 
Carried unanimously, Baboo Peary Mohun Mookerjee not voting. 
3. That one year’s enhanced rent shall be allowed as compensation. 
7 Carried unanimously, Baboo Peary Mohun Mookerjee not voting. 

4. That a landlord shall have the right in every case to sell the statutory right of 
occupancy in esecution of a decree for arrears of rent aceruing upon the land in respect of 
which such right exists. j 

Carried unanimously. 

5. That in those cases in which the landlord can now ejeet for non-payment of rent, he 

shall not be allowed to exercise this right of ejectment as well as the right of sale. 


Ayes. Noes, 
The President Baboo Peary Mohun Mookerjee. 
Mr. Harrison. . : » Mobini Mohun Roy. 
» O’Kinealy. 
» Mackenzie 


Baboo Brojendro Kumar Seal. 

6. That the landlord may at his option proceed to bring the right of occupancy to male- 
or proceed against the person, movable property, or other immovable property, of the judg- 
ment-debtor. 

Carried unanimously. 


7. That the bidding at the sale of right of occupancy shall be open to all p persone 
without restriction. . 


Ayes. Noes 
The President. Baboo Peary Mohun Mookerjee. 
Mr. Harrison. : » Brojendro Kumar at 
» Field. 
a» O’Kinealy. 
kenzie. 


Baboo Mohini Mohua Roy. , 
8. ‘That a ryot having a right of occupancy shall not be allowed to mortgage it. 


Carried unanimously. 
9. That the statutory right of occupancy shall be transferable by private sale without the 


landlord’s consent in those cases in which it not now so transferable. 


Ayes. ; Noes. 
The President. Baboo Peary Mohun Mookerjee. 
Mr. O’Kinealy. » _ Mohini Mohun Boy, 
a Mackenzie. Mr. Harrison. 
» Field. 7 


Baboo Brojendre Kumar Seal. 
* The Commission Sree till the following Friday. 
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` Bixteonth Meeting of the Rent Commission. - 
Friday, the 30th January 1880, 3 p. m. 
PRESENT: 


Tur President; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee and Mohini Mohun Roy. 


The following propositions were discussed and settled :— 

1. ‘That all tenures, under-tenures, holdings transferable by custom, and the statutory 
right of occupancy shall be hypothecated for the rent therof, and that such rent shall be a 
first charge thereupon. e i 

Carried unanimously. 

2, That the landlord having obtained a decree for arrears of rent due upon any such 
tenure, under-tenure, transferable holding, or land in which a right of occupancy has been 
acquired, shall be bound to bring sueh tenure, under-tenure, &c., to sale in execution before 
taking out execution against the person, movable property or other immovable property of the 
judgment-debtor. f 

Carried unanimously. [¥. B.—The resolution of the last meeting on this point was 
thus deliberately reversed]. 

8. If, when any such tenure, under-tenure, transferable holding, or right of occupancy 
is put up to sale in execution, no bid is made, the landlord shall bid, and failing to do so, shall 
not be entitled to take out execution against the person, movable property or other immovable 
property of the judgment-debtor. : > 

Carried unanimously. : 

4, The landlord may, upon grounds similar to those upon which attachment before 
judgment is allowed by the Code of Civil Procedure, procure the attachment of any other 
immovable property of the judgment-debor pending the sale’ of the tenute, under-tenure, 
transferable holding, or right of occupancy. i 

Carried unanimously. . 

6. When a tenure, under-tenure, transferable holding, or right of occupancy has been 
sold in execution, and after sqtisfying the decree executed, there remain surplus proceeds of the 
sale, the landlord shall out of such surplus sale proceed be paid any rent of such tenure, under- 
tenure, &e., which has accrued after the last arrear recovered by the decree: provided that 
snch landlord shall net so recover any rent which he could- have included, but did not include, 
in his original claim for rent: and provided also that not more than six months’ rent which fell 
due after the date of the final decree, shall be so recovered. Iù case of a dispute as to pay- 
ment the court shall decide. 

Carried unanimously. 

6. Whon a landlord serves upon a ryot not having a right of occupancy a notice 
requiring him to quit or pay specified increased rent, such ryot, if he do not quit, shall be 
liable to pay the increased rent specified in such notice up to the limit of double the former 
rent. : 

Carried—-Messrs. O’Kinealy and Field dissenting. 

7. No provision shall be made for giving compensation for improvements to ryots who 
bave held for less thart three years. 

Carried unanimously. 

8. Draft sections shall be prepared providing compensation for improvement in the case 
of ryots evicted after holding for three or more years, but less than twelve years. 

Carried—Baboos Mohini Mobun Roy and Peary Mohun Mookerjee dissenting. 

The Commission adjourned till 3 r. m. on the following Tuesday. 


Seventeenth Meeting of the Rent Commission: 


Tuesday, the Sr2 February 1880, 8 p. m. 
PRESENT: 


Tus President; Messrs, Field, Harrison, O’Kinealy and Mackenzie, and Baboos Broj 
"Kumar Seal, Peary Mohun Mookerjee and Mohini Mobun Roy. j roeas 


Mr, Field’s draft of sections dealing with the enhancement of money rents was fiken up 
and part of it considered. : 

Ae regards ground 4, it was contended that the words “ otherwise than by the agency 
orat the expense of the ryots” be omitted, as a general increase in prices of produce could 
never be due to the agency of the ryots of a small local area. It was, however, pointed out 
that the ryots might combine to dig a canal or construct a road, and Mr. Mackenzie drew 
attention to a passage—pages 180-181 of the Administration Report of 1871-72—which showed 
that Sir George Campbell had distinctly contemplated this contingency, and had justified the 
imposition of the cess on the ryots on the ground that they would thereby obviate their 
liablity to enhancement so far as due to all improvements connected with the road cess. 

Mr. Harrison then contended that, in the face of this declaration, it was absolutely 
indispensable that the Commission should plainly state their views as to whether payment 

-of the cesses was to obviate liability to enhancement. It should berdecided one way or the 
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other, and not left to be fought out at enormous expense in the courts. He thought the 
principle of allowing such payment to obviate liability to enhancement was unsound, and as 
the case of ryots combining to construct a canal or road was not one likely to oceur, and, if it 
occurred, would only have an infinitesimal influence on prices of neighbouring markets, he 
would omit the words altogether. This was, however, negatived. 

Mr. Field expressed an opinion that it would be wiser not to legislate on the subject 
at all. He doubted if it could ever be shown that a rise of prices in any locality was solely 
due to publie works carried out by the proceeds of local taxes, or, where such rise was due to 
several causes, how much was due to this particular cause. If any rule were made by the 
Legislature on such a mixed subject, the fair rule would be that a rise of prices due to works 
carried out by local taxation should afford neither a ground of enhancement to the zemindar 
noran answer to enhancement to the ryot. To enact that the ryot, who has paid a moiety of 
the cost of such works, may not plead that they were carried out, and the rise of prices so 
brought about partly at his expense, while the zemindar is in no wey debarred from benefit- 
ing in his enhancement claims by such a rise so brought about, was to give the zemindar the 
full benefit of the taxes paid by him and to deny to the ryot the benefit of the taxes paid by 
him; nay it was a further injustice, for it'gave the zemindar the benefit of the taxes paid by 
the ryot. 

Messrs. Mackenzie and O’Kinealy concurred in Mr. Field’s view. 

Mr. Harrison then proposed. to add an illustration to ground No. 4 so as to make it clear. 
that contribution to road cess and publio works cess was not to be a ground of exemption from 

„liability to enhancement. 


Ayes. Noes. 
The President. Mr. Mackenzie. 
Mr. Harrison. » O’Kinealy. 
Baboo Peary Mohun Mookerjee. » Field, 
» Mohini Mohun Roy. Baboo Brojendro Kumar Seal. 


The proposition was carried by the President’s casting vote. 

Mr. Field requested Mr. Harrison to draft the precise words in which he would frame his 
illustration before the next meeting, and Mr. Harrison agreed to do so. 

With reference to explanation I (2), Baboo Mohini Mohun Roy proposed— 

That no restriction should be put on the right of farmers and ijaradars to enhance. 


Ayes. Noes. 
Mr. O’Kinealy. The President. 
» Mackenzie. Mr. Field. 
Baboo Mohini Mohun Roy. s» Harrison. 


Baboo Peary Mohon Mookerjee. 
» Brojendao Kumnr Seal, 


The Commission adjourned till the following Friday. 


Eighteenth Meeting of the Rent Commission. 
Friday, the 6th February 1880. 
Present: 


Tue President; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and. Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee and Mohini Mohun Soy. 


Articles 87 to 40 of the Digest were discussed. 
It was agreed that in Article 37 for the words “ permanent settlement of such province,” 
` the Fords “permanent settlement of Bengal, Behar and Orissa made in 1793” shonld be 
substituted. 
` Babeo Brojendro Kumar Seal suggested for consideration whether it would not be 
proper to substitute a fixed period of 60 years for one which constantly increased as years 
rolled by. It was anomalous that the very law which absolutely protected a ryot from 
enhancement in 1859, on the ground of bis having held at a uniform rate for a period of 
sixty-six years, should not give similar protection to his neighbonr in 1880 though he ‘paid 
at a uniform rate for more than eighty years. Under the law, if the zemindar mortgaged 
his estate to a ryot and did not choose to redeem within 60 years, he would Iose his right to 
Reise any rent from any ryot, The majority were, however, against this suggestion being 
adopted. 3 
P Te was also agreed to adopt the proposal of Mr. Smith, Officiating Commissioner of 
Orissa, to the effect that in temporarily settled estates all righte to hold at fixed rates beyond 
the terms of ‘the sanctioned settlement be disallowed, unless such right has been expressly 
sanctioned by the authority competent to sanction the permanent settlement of the estate. 
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Baboo Mohini Mohun Roy proposed to alter the presumption that where a ryot’s rent 
_ has not been changed for 20 years the land has been held at that rent from the time of the 
Permanent Settlement. 


& Ayes. Noes. 
Baboo Mohini Mohun Roy. The President. 
» Peary Mohun Mookerjee. Mr. Harrison. 
» Field. 
yO’ Kinealy. 
» Mackenzie. 
Baboo Brojendro Kumar Seal. 


“Ryot,” it was proposed, should be defined as one who cultivates land with his own 
hands, or through a member of his family, or by hired labour, or at whose sole risk the crop 
is grown. l 

ot was also proposed that the payer of rent in kind shall not be regarded as the ryot, 
unless the person to whom he pays rent possesses a permanent and transferable interest in 
the soil, or is a farmer. 

Both these propositions were carried unanimously. 

The following proposition was carried, Mr. O’Kinealy and Baboo Brojendro Kumar Seal 
dissenting, and Mr. Mackenzie not voting :— : 

Pig an occupancy .ryot shall not, except under special circumstances, be allowed to 
sub-let. 

The following proposition was carried unanimously :— 

That if an occupancy ryot does sub-let, he shall be held to have transferred to his lessee 
his right of occupancy in the lands sub-let ; if these lands do not amount to the whole of the 
ryot’s holding, the persons to whom he sub-lets shall be jointly and severally liable with him 
to the zemindar for the rent. __ 

The Commission adjourned till the following Tuesday. 


Nineteenth Meeting of the Rent Commission. 
Tuesday, the 10th February 1880. 


PRESENT: 


Tas President; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee and Mohini Mohun Roy. 


Mr. Field’s sections on the enhancement of money rent were farther discussed. 

It was agreed to adopt Mr. Harrison’s proposal that when rent is enhanced upon the 
fourth ground the Collector shall deduct from the increment to which the landlord would 
otherwise be entitled the amount payable by the ryot as cesses at maximum rates on his 
former rent. 

Ilustration.—A, the landlord, proves that prices have increased 50 per cent. since B’s 
rent was fixed at Re. 8. B’s rent is therefore enhancible to Rs. 12, but he is already liable to 
pay Rs. 8-4 for rent and cesses. Only Rs. 3-12 will therefore be added to his rent, making 
his new rent Re. 11-12, on which amount ke will also be liable to pay cesses according 
to law. 

Baboo Peary Mohun Mookerjee expressed his dissent from the latter part of the pro- 
position and proposed that, in as much as the road cess went to the maintenance not only of 
roads which communicated with marts and trading towns, but also of roads which improved 
tho means of communication within the villages themselves, not more than half the amount 
of road cess payable by a ryot should be deducted from the enhanced rent. This proposition, 
however, was not agreed to by the other members. 

It was at first agreed that the Bill shall provide forms of notice of enhancement, con- 
taining substantially the same particulars as mentioned in section 24; but, on further consider- 
ation of the whole subject, it was settled, upon the suggestion of Baboo Mohini Mohun Roy, 
that notices of enhancement served through the court should be done away with, aml that if 
the partics cannot agree to the enhanced rent, the first step by way of having notice served 
from the court shall be the filing of a plaint, and that this plaint shall be filed one month 
sooner than the present enhancement notice is served, so as to give time for service of summons 
about the same as the notice was formerly served, that is, that the plaint shall be filed 
four months from the end of the year in order to affect the rent of the year next ensuing. 

In discussing the enhancement procedure, which is to apply only to ryots having a right 
of occupancy, it was agreed that the entry of a ryot’s name in the samabandi filed by the 
zemindar with his plaint shall be deemed an admission on his part that such ryot bas a right 
of occupancy in the land specified opposite his name. 

It was agreed that the table of rates prepared under Rule (3}, section 28, shall be bind- 
ing on the civil coarts, 

The Commission adjourned till the folowing Friday. 
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Twentieth Meeting of the Rent Commission.. 
Friday, the 18th February 1880, 3 p. m. 
PRESENT: 
Tae President: Messrs. Field, Harrison, O’Kinealy and Makenzie , and Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee and Mohini Mohun Roy. $ 
Mr. Field’s sections on the enhancement of money rents were further discussed and 


settled. , 
The Commission adjourned till the following Tuesday. 


Twenty-first Meeting of the Rent Commission. 
Tuesday,tthe 15th February 1880, 3 p. m. 


Present: 


Tur President : Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
Kumar Seal, Peary Mohun Mookerjee, and Mohini Mobun Roy. 
Mr. Field’s sections on occupancy ryote were considered. . 
It was proposed that if a ryot transferred his land before the completion of the twelve 
years with the sanction of his zemindar the time during which the transferer has held may 
not be added to the time during which the transferree has held. 


Ayes. Noes. 
Mr. O’Kinealy. The President. 
» Field. Mr. Harrison. 
Baboo Brojendro Kumar Seal. » Mackenzie. 


Baboo Peary Mohun Mookerjee. 
: » Mohini Mohua Roy. 
It was then settled that such time may be added if the landlord expressly consent in 
writing to its being added. 
Tt was proposed that a zemindar may, by a contract duly registered at the time of the 
commencement of the tenancy’ (and not otherwise), provide against a ryot requiring a right 
of oceupancy. : š 


Ayes. Noes. 
The President. ‘Mr. Harrison. 
Mr, Field. ys O’Kinealy.. 
Baboo Brojendro Kumar Seal. » Mackenzie. 


» Peary Mohun Mookerjee. 
3: Mohini Mohu Roy. 
It was agreed that a right of occupancy should be heritable according to the ordinary 
law of inheritance, i 
It was proposed that an oceupaney ryot be liable to ejectment for breach of stipula- 
tion in respect of which such ryot and his landlord have contracted in writing, 


Ayes. Noes, - 
The President. Mr. O’Kinealy. , 
Mr. Field. » Mackenzie. 


» Harrison. 
Baboo Brojendro Kumar Seal. 
3» Peary Mohun Mookerjee. 
3» Mohini Mohun Roy. ` 
The Commission adjourned till the following Friday. 


` Twenty-second Meeting of the Rent Commission. 
Friday the 20th Kebruary 1880. 
. Present: 


Tue President; Messrs. Field, Harrison, O’Kinealy and Mackenzie, and Baboos Brojendro 
Kumar Seal and Peary Mohun Mookerjee. 

Considerable discussion took place upon a suggestion of Mr. Harrison’s that the actual 
cultivator should in every case be treated as the occupancy ryot, occupancy ryote who had 
sub-let being converted into middlemen. 

Mr. Field’s sections dealing with occupancy ryots were further considered. 

Mr. Mackenzie proposed— 

(a) that any ryot having a right of occupancy at the time of the commencement of the 
Act shall be at liberty to sub-let his lands to a sub-ryot, but the rent payable by such sub- 
ryot shall not in any case be more than ‘en per centum above the rent payable by such ryot 


to his landlord. 
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{t) That no sub-ryot existing at the time of the commencement of the Act shall be at 
liberty to claim under this rule any abatement of rent actually paid by him at such time; but 
every such sub-ryot shall be protected against arbitrary ejectment by his landlord so long as he 
pays such rent. 


Ayes. Noes. 
The President. Mr. Field. 
Mr. O’Kinealy. » Harrison. 


„ Mackenzie. 
Baboo Brojendro Kumar Seal. 
F » Peary Mohun Mookerjee. : 
It was then proposed that the principle of Mr. Mackenzie’s propositions so carried 
bs etende to all occupancy ryots, whether their rights aecrued before or after the passing 
of the Bill. 


Ayes. Noes. 
Mr. Harrison. The President. 
» O’Kinealy. Mr. Field. 
» Mackenzie. 


Baboo Brojendro Kumar Seal. 
Baboo Peary Mohun Mookerjee did not vote. 
The Commission adjourned till the following Tuesday. 


NOTE. 


Mnr. Fistp subsequently drew up the following statement of his reasons for dissenting 
from Mr. Mackenzie’s proposition : 

He did not see his way to accepting it as a solution of the real difficulty. Let A be the 
proprietor, B be the ryot, and C the sub-ryot. The question is whether B or C shall pay 
according to the table of rates—shall pay what may be called Oceupancy Rates. Under the 

roposed rule B will pay them, and C will pay ten percentum more. Thus, there will 
le & double standard of rent; and under the influence of an increasing population, and the 
competition engendered thereby, the tendency will be towards the higher rent. B is a middle- 
man. Now, to improve and secure the position of the actual cultivator is a wise object of 
legislation for an agricultural community in a country like this where manufacturing enter- 
prize or the oe of commerce afford but a small field of employment for those whose lot 
is dissevered from the cultivation of the soil. In such a community men like B are the 
drones of society, and the creation of such a class ought not to be encouraged. To 
encourage it is not to promote the object of wise legislation. If the actual cultivator has an 
hereditary lien on the land upon which he is born; if the possession and occupation and 
cultivation of the soil for a brief period of years is, according to the arguments addressed 
to the Commission, sufficient to call this dormant but inherent lien into activity and life, it is 
difficult to see why the son of the soil who holds and cultivates land under a middleman should 
be in a worse position than his brother who holds and cultivates under a zemindar, Is there 
anything in the position or antecedents of the middlemen which entitles them to be dealt with 
less tenderly than the zemindars? It is said not to be ‘politic that zemindars should let their 
lands as they please. Can it be argued for any good reason that it is politic that middlemen 
should do so? Mr. Field believed that to carry this proposed rule will be to lose sight of the 
true policy which ought to be borne in view, that is, to raise the séatwe and secure the position 
of the actual cultivator: he would, in order to effectuate this policy, benefit the actual culti- 
vator wherever he found him, whether holding under a zemindar or under a middleman. If 
the proposed rule is carried into effect in the case that had been brought to the notice of the 
Commission, it is material to see what the effect will be. B now pays eight annas per digka to 
A, and receives Rs. 3-8 per bigha from C. Under the new procedure, B’s rent may be en- 
hanced to double its present amount, 4. e., to one rupee per bigah. Now B cannot in future 
take from any new sub-ryot more than one rupee plus one-tenth = Re. 1-1-9% per bigha. No 
harm will be done to B, it is said, because C and his fellows will not be entitled to have their 
rents reduced from Rs. 3-8 to Re. 1-1-9}; but can it be doubted that C and his fellows will 
throw up their land in order to take land in the vicinity at about a third of the rent they were 
previously paying? The result willbe that more than two-thirds qf B’s rental will be trans- 
ferred from him to his tenants. Mr. Field has not much sympathy for middlemen; and in 
carrying out the policy he has mentioned if the interests of the actual cultivators and those of 
the middlemen come into conflict so that either must suffer, he would prefer that the interests 
of the middlemen shall suffer rather that those of the cultivating ryots. But the above result 
will be a confiscation of existing interests, which legislation would scarcely be warranted in 
carrying into effect. To legislate for the future is one matter, but to interfere with vested 
rights is another—is a course that can be justified only upon the strongest grounds, and such 
grounds are here wanting. 

The propdsed rule will knock on the head the d4agyote system, which is customary more 
or less in every district in Bengal. $ 

On the other hand, to treat C as the occupancy ryot—as the person liable to pay the 
occupancy rates—will be a consistent effectuation of the policy already mentioned, It will 
avoid the confusion and disadvantages of a double standard of rent and two. grades of 
cultivators. If C’s rent remain unchanged, the new Act will not injuriously affect A and B 
by altering their present position to their disadvantage. Then if C's rent is enhanced 
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under the new procedure, there will be an increment to bedivided. Let that increment be 
divided in the proportion in which A and B now share what C pays in the shape of rent, 
or in any other proportion that is fair and reasonable. A gets no increase under the existing 
law. He will pe better off under the new Act by so much as his share of the increment 
amounts to. He cannot justly complain that he is not allowed to pocket the whole of the 
increment, for he cannot justly ask the Legislature to ignore the fact that the existence of a 
middleman necessitates the division of what can properly be taken from C as rents between 
two persons, instead of one getting fhe whole. It is contrary to the true principle of the 
well-being of an agricultural society that a number of middlemen should exist between the 
actual cultivator and the proprietor. The wisest method to discourage such an‘injurious 
condition of affairs is so to legislate that the rent of all cultivators shall be as nearly as possi- 
ble equal, excepting of course allowed and recognized exceptions, and that this rent shall be 
divided amongst all who stand above the cultivating class, the shares being less as the number 
of sharers is ater. To allow the creation of intermediate interests, to force down the 
cultivator, to alter his position for the worse, is to introduce a wedge into the centre of the . 
system which will in course of time force it in pieces. 

Mr. Mackenzie records the following note explanatory of his suggestion adopted by the 
Commission :— f 

"The great difficulty which I feel in connection with this question of sub-letting by 
ryots is the fact that all over the country such sub-letting is practised, and has always been 
practised, and that it is clearly recognized by the existing law. We have before us no tadula 
rasa either in the country or in the statute-book, and I cannot myself understand how those 
members of the Commission who at the outset objected to correct even the demonstrable 
errors of Act X, on the ground that, wright or wrong, it was now law, can calmly propose to 
revolutionize the whole agricultural society of Bengal by sweeping away @ provision of Act 
X which does recognize an existing fact. 

“I do not for a moment imagine that the suggestion now provisionally adopted by the 
Commission is free from all objection. The whole question is involved in extreme difficulty, 
and any attempt at its solution must be put forward with diffidence by any person who has 
really tried to realize those difficulties. My present position may be explained thus— 

“T am desirous of doing all I can for the actual cultivator. I would do all I can to 
prevent rackrenting of every sort. I think it very undesirable that a ryot should by 
sub-letting to rackrented korfa ryots convert himself into a mere middleman, But as a 
matter of fact, I find that men recognized as ryote, entered as such on the jummabundis of 
the zemindars and subordinate talockdars, do sub-let in this way, and I do not believe 
that any Legislature can by a stroke of ead change the whole face of the country. If we 
are to endeavour to get rid of sub-i tion of this objectionable sort, we shall only 
sueceed by accepting patent facts, shaping our proposals so as to fit inte these, and giving by 
law an impulse and a fendexcy in the direction which we wish to see things take. We may 
do what we fairly can to discourage this sub-letting ; we cannot ignore it or change ite charac- 
ter all at once. 

“ Hence I demur to the proposal that every korfa who has held 12 years shall be deemed 
to be the occupancy ryot of the future, the present occupancy ryot being simultaneously and 
instanter converted into a middleman. In the first place I suspect that the result of this would 
be that, in the greater part of the lands now sub-let to korfas, we should a year after the Act 
was passed have no occupancy ryots at all. There is no permanency whatever in the existing 
arrangements of ryots with their korfas, The latter are men of the lowest class, having no 
idea of fixity ‘in their fields, and who will probably not be able to prove a 12 years’ holding 
under any circumstances. It.is, moreover, a very strong measure to say that holding during 
years in which the law distinctly declared that korfa ryots could xot acquire occupancy righta 
shall now be held to have given such rights. If, on the other hand, korfa ryots are only now to 
begin to acquire such rights, and to take 12 years to get them, it again seems to me probable 
that not an occupancy ryot will eventually be found on the lands below the so-called new 
middlemen (nov sub-letting occupancy ryots).” It will be the easiest matter in the world to 
prevent the right accruing. 

“ Again, the process of converting the korfas at large into occupancy ryots, however 
it is carried out, will have the most disastrous effect upon the rents of existing occupancy 

` ryots who till their own fields. Where the rent of a cultivating occupancy ryot is now Re. I, 
that of a korfa is probably Rs. 3 or even more. Itis not proposed to reduce the rate 
actually paid by the korfa, now made an occupancy ryot. In the course of a few years 
the rates of the two classes of occupancy ryot (old id new) must tend to asssimilate, and 
we shall have the rents of existing occupancy ryots forced up to what are now recognized 
as korfa rackrents. (I find, in fact, that Mr. Field distinctly contemplates that the Collector 
should take the 4orfa rate as the basis of his table of rates. This, I consider, would be certain 
to raise an agrarian revolution in many parts of Bengal, and I am tempted to say rightly so.) 

“Then suppose the new oceupancy ryot again sub-lets and makes Aimae/f a middleman, 
either the rent of the actual cultivator must be pushed higher and higher, or the profits which the 
zemindar and superior talookdars either actually receive or might fairly expect legally to make 
must be cut into for no fault of theirs. To call the lowest man, being the actual cultivator, 
an oceupancy ryot, will not console 4im much for having to pay an impessible rent, or reconcile 
the zemindar to a reduction of his profits or a diminution of his powers of enhancement. 
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“Tt appears to me that the best way of stopping sub-infendation, of discouraging 
_sub-letting, and of encouraging and strengthening the position of the actual cultivator is 
impose a legal maximum limit on rents. This can be done, I think, ‘without upsetting the 
whole febrie of agricultural society, and in.a way to give a stimulus to all the tendencies we 
desire to advance. 

“I propose therefore, as a general rule, to treat as ryots the existing occupancy ryots, 
recorded as such in the jummabundis of the zemindars and recognized middlemen and to 
say that they may sub-let to korfa ryots; but I would limit the rent demandable from a 
korfa ryot te a fixed percentage ower the occupancy rate as determined by the Collector in 
our table of rates, or as actually paid by the existing occupancy ryot, I think it is perfectly’ 
certain that the occupancy ryot’s rate’ will always be such as to divide between him and 
his. landlord the net profits of cultivation. It will be always very far from s 
rackrent. If there is any doubt of this, we must make sure of the point by legislation, 
and I shall return to this later on. Then if the percentage over this, payable by the 
korfa is reasonable, the korfa also, being the actual cultivator, will hold at a reasonable 
rent and be placed in an improved condition. (At the President’s suggestion the percentage 
embodied in the resolution of the Commission is 10 per cent. Ido not accept that asa final 
settlement of this particular point.) 

“This being the proposal in its erudest. form, we are met at once by the fact that 
probably all existing korfas are paying higher rents than those demandable under the 
rule, To reduce those rents summarily would be hard on the occupancy ryots. This 
is no doubt a difficulty, but there are difficulties everywhere. The best solution seems to 
me te be this: The existing korfas hold either as tenants-at-will from year to year or 
under engagements for very limited terms. They must be bound to carry out their engage- 
ments; and I would encourage them to renew those engagements on existing terms by pro- 
tecting them from arbitrary ejectment so long as they pay those rates, giving them in fact 
sub-occupancy rights good against the occupancy ryot, but not against his landlord. I£, 
however, the korfa does not renew his engagement at the old rates, then the occupancy ryot 
would of course be able to recover no higher rent than our rule allows, if he chooses again 
te sub-let. But he bas thus laid upon him the strongest possible inducement to take the culti-" 
vation into his own bands, and to employ his korfas as hired labourers, paying them sufficient 
wages. I believe this would, in most eases, be for the good of the korfas themselves and for 
the general good of agriculture. 

“ Now, haying thus stated the nature of the propositions adopted by the Commission, 
and the theory underlying them, I must go on to say that I am prepared to admit that 
they do not cover all the ground. This question of sub-letting is very complex. The 
proposals meet sufficiently well the case of the ordinary occupancy ryot, such as he is to be 
found in the greater part of Bengal, è. e., the man with a moderately sized holding, not much 
more than sufficient for the support in comfort of one family and its belongings of all sorts. 
It does not meet the case of the reclaiming jotedar, small capitalist, who having taken up 
as ryot originally a considerable tract of land settles other sub-ryots on it, and so by their 
agency brings it into cultivation and eventually ceases himself to be anything more than a 
rent-receiver. The incompleteness of our rent law has made it this man’s interest, and the 
interest of his landlord also, to classify him still as a ryot. On the one hand, this classifica- 
tion deprived the cultivators under him of all rights (other than eustomary rights); while, 
on the other hand, the landlord was able to enhauce his rents as those of a ryot without 
encountering the difficulties met with an enhancing the rents of a taleokdar. In fact, how- 
ever, such men are small talookdars, and ought to be treated as such.’ The question is how to 
define or distinguish them. 7 

“Iam inclined to transplant a principle from Regulation XIZ of 1793, and to treat all 
tenures exceeding one hundred beeghas in ares as differing in quality from those below that 
area Any man holding over one hundred beeghas is almost certainly not a cultivator himself 
or likely to become one. I think we might very well say that any person now classed as 
an occupancy ryot, who holds over one hundred beeghas of land and does not himself cul- 
tivate the whole of it, shall be held to be an under-tenure-holder. I would give the occupancy 
right to the actual cultivator under him, and if there is a sub-ryot below this last, I would 
apply our sub-ryot rules to that case. This would probably be found to meet the cases of the 
Rungpore jotedar and of the howladars. 

“We should have to consider how to meet questions of existing rents, enhancement and 
adjustment of rents; but I do not see insuperable difficulties in the way. 

“ Here, again, I submit that my proposal is in practical accord with existing circum- 

stances. : 
“Then I must go further and say that I think the law should lay down a maximum 
standard of rent for occupancy ryots. I would not allow an occupancy ryots rent to be 
enhanced to an amount which would be in excess of a sum equal to the value of one-fourth 
of the gross produce of his lands (as estimated by the Collector), if such lands were under 
the ordinary crop of the district. (Of course I would not allow existing rents to be lowered 
in any district). This standard limit of one-fourth might very well be made the object of the 
Collector’s enquiries when he ig called upon to draw up a table of rates. In the application 
of it to individual cases, it would be open to any ryot to show that he was by the rule of 
proportion entitled to a Jower rate. The rule that rents could only be doubled once in ten 
years would prevent any violent and sudden disturbance of rents in districts where the land- 
lord now only gets a small portion of the gross produce.” 


236 APPENDIX TO THE 


If this role were adopted, then I think the rate of the korfa or sub-ryot might asa 
maximum be 20 per cent. in excess of the occupancy rates. 

I would prohibit sub-letting by sub-ryots under any circumstances. 

I should like the Commission to consider whether some provision could not be made for 
registering ezinting oecupancy ryots in the zemindar’s sherishta, and for registering as tenures 
holdings over one hundred beeghas. 

“T desire, however, again to submit to the Commission that, while such a registration is 
desirable and necessary, it will only be brought about by our making it not the landlord’s 
interest to refuse it or neglect it. If occupancy ryots are to have favoured rates, no land- 
lord will admit them to registration if he can help it. If all permanently settled ryote are 
to pay the same rates (as I hold they should), they should al be protected against arbitrary 
eviction, and that is all that, in my opinion, a right of occupancy conveys. 

The proposals which I have from time to time submitted on this ryot question all hang 
together, as I venture to think, in a way that almost demonstrates the soundness of the 
theories underlying them,- If the Commission will only come down to the recognition of 
occupancy rights as the general rule, xt will, I believe, get rid safely of many complications 
that have already made our project of law such as we can have hope to get passed,” 

Mr. O’Kinealy notes that he would have voted in favour of Mr. Harrison’s proposal, 
which he understood to be to give all cultivators a right to remain on the land as long as 
they paid according to the table of rates fixed by the Collector, provided Mr. Harrison 
could have protected the present occupancy ryots from being rackrented. If all cultivators 
were turned into occupancy ryots and nothing further done, then the experience of the past 
left no doubt on his mind, but that the rates paid by korfa ryots would in the course of a 
few years be looked upon as occupancy rates, and the result would be widespread rackrenting. 
On the other hand, Mr. Mackenzie’s proposal gave nothing more to middlemen, took nothing 
from their ryots, protected the resident ryots in their acknowledged right to sub-let, and 
reduced the evil arising from this right toa minimum. He felt bound to vote for it. He did 
not understand that Mr. Field had put forward any scheme; but as he now understands the 
scheme now put forward, it is a proposal to benefit the ryot and save the middlemen from 
utes a scheme where nobody: loses and everybody gains—he does not understand how 
this can be done. 


Twenty-third Meeting of the Rent Commission. 
Tuesday, the 24th February 1880, 3 p. m. 


PRESENT: 


Messes. Field,.O’Kinealy and Mackenzie, and Baboos Brojendro Kumar Seal and Peary 
Mohun Mookerjee. 

Mr. Field’s paper on the proposed special procedure for rent suits was discussed and 
settled: 

Tt was agreed that the procedure of Act X, 1859, should be followed generally, and that 
‘any improvements suggested by the Civil Procedure Code should be incorporated by 
reference. 

The Commission adjourned till the following Friday. 


Twenty-fourth Meeting of the Rent Commission, 
` Friday, the 27th February 1880, 8 p. m. 


PRESENT : 


Tur President ; Messrs. Field, O’Kinealy and Mackenzie, ‘and Baboos Brojendro Kumar 
i Seal and Peary Mohun Mookerjee. ; 
A discussion took place on Mr. Mackenzie’s proposals of the preceding Friday, but nothing 
was definitely settled, 
The Commission adjourned till the following Tuesday. 


Twenty-fifth Meeting of the Rent Commission. 
Tuesday, the Ind March 1880, 3 p. me 


PRESENT: 


Tas President; Messrs. Field, O’Kinealy and Mackenzie, and Baboos Brojendro Kumar 
Seal and Peary Mohun Moockerjee. 
After much discussion the following scheme was sketched out and reserved for future 
consideration :— , ; 
1. That holders of lands over 100 beeghas in extent (being oceupancy. ryots) be allowed 
to sub-let in the same manner as occupancy ryote holding less than 100 beeghas, and subject 
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to the same restrictions, their korfas being treated in the same way as the korfas of amall 
holders. ‘ 

2. But when an occupancy ryot holding over 100 beeghas can show that his tenure 
was originally of the nature of a junglebooree tenure, t. e., that he came on the land as a 
reclaiming capitalist he shall be exempt from these rules. His rent shall not in that case 
be more than 10 per cent. of the gross produce, and the rents of his under-tenants of 
all grades shall be regulated by the custom of the district, if any such custom can be clearly 
established, or shall be enhanced only ‘in the same ratio as the rent of the relaiming tenant 
who holds direct from the proprietor. 

8, That no sub-ryot of any grade shall be liable to pay more than the value of 30 per cent. 
of the gross produce. ne 

4, That the maximum rent of the ordinary occupancy ryot be equal to 20 per cent. of 
the gross produce. 

5. That the rent of the korfa tenant of an oceupancy ryot be not more than half as 
much again as the occupancy rate, subject to the above limit of 80 per cent. i 

6. That the Collector shall determine the value of the gross praduce of each of the 
classes of land within selected local areas, and declare those values, which will at once regulate 
the fixed maximum rents, and form the table of rates for those areas. 

7. That a zemindar shall be at liberty to enhance any ryot’s rent up to those rates, 
subject to the other limitations laid dow» in the law, unless the ryot can show that he is entitled 
to hold at a lower rate. 

8. Existing rents not to be lowered in any case on account of the table of rates. 


The Commission adjourned till the following Friday. 


Lwenty-sizth Meeting of the Rent Commission. 
Friday, the bth March 1880, 3 p. m. 


Present: 


Tre President; Messrs. Field, O’Kinealy and Mackenzie, and Baboos Brojendro Kumar Seal, 
Peary Mohun Mookerjee and Mohini Mohun Roy. 


Mr. Field’s sections relating to coparceners were discussed. 

It was agreed by all, except Baboo Peary Mchun Mookerjee, that in the case of dis- 
agreement between coparceners as to the management of their estate, tenure, or under-tenure, 
the Pet Judge shall only interfere upon the application of the Collecter, or of some person 
interested. 

Baboo Peary Mohun Mookerjee contended that no manager should be appointed, except 
on the application of a coparcener or coparceners owing more than a 12-anna share in the 

roperty. aes 
j PiThe following proposition was carried, all the members of the Commission voting for it, 
except Mr. Field — 

That where there shall have been a general manager appointed by the Government for any 
district, the Government being hereby authorized to appoint the same, all estates, tenures and 
under-tenures shall be placed under his management. a 

It was agreed by all the members, exeept Mr. O’Kinealy and Baboo Brojendro Kumar 
Seal, that an arrear of rent shall bear interest at the rate of 12 per centum per annum, 

It was pointed out by Baboo Brojendro Kumar Seal that by the use of the words “ shai/ 
be fiable to interest at 12 per centum” in section 21 of Act VII (B. C.) of 1869, the Legisla- 
ture evidently intended to give a discretionary power to the courts in the matter of, awarding 
interest (Marehall’s Reports 278, 1, W. R. 154, 6 B. L. R. 120), and he contended that the 
law on the subject ought not to be changed. ` 

It was proposed that a tenant may deposit rent payable by him in the collectorate when 
he entertains a ond fide doubt as to who is entitled to receive the same, even though no 
dispute exist as to the right to receive it. : 

This was carried,—Mr. Field, Baboos Peary Mohun Mookerjee and Mohini Mohun Roy 
objecting to the omission of any reference to a dirpate existing, 

The Commission adjourned till the following Tuesday. 


Twenty-seventh Meeting of the Rent Commission. 
Tuesday, the 9th Marck 1880, 3 p. m. 
PRESENT : 
Tur President; Messrs. Field, O’Kinealy and Mackenzie, and Baboos Brojendro Kumar Seal» 


Peary Mubun Mookerjee and Mohini Mohun Roy. 


It was agreed that every tenure, under-tenure and occupancy holding should be deemed to 
be bapothecated for its own rent, and that such rent should be a first charge thereon; but that 
all words should be omitted providing that, in the event of such tenure, &e., being sold in 
execution of a decree obtained by a person other than the landlord, such landlord should be 
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entitled to priority of payment before other creditora in respect of any rent that might be due 
to him. 

Mr. Field’s section on the registration of transfers and limitation were discussed and 
settled. 

The Commission adjourned till the following Friday, but was subsequently further 
adjourned till Tuesday, the 16th March. . 


Twenty-cighth Meeting of the Rent Commission, 
Tuesday, the 16th March 1880, 8 p. m. 
PRESENT : 


Tus President; Messrs. Field, Mackenzie and O’Kinealy, and Baboos Brojendro Kumar Seal, 
Peary Mohun Mookerjee and Kohini Mohun Roy. 

The following proposition was carried unanimously :— 

That holders of land over 100 beeghas in extent, (being occupancy ryots) be allowed to 
sub-let in the same manner as occupancy ryots holding less than 100 beeghas and subject to 
the same restrictions, their korfas being treated in the same way as the korfas of small holders. 

The following proposition was carried, Baboos Peary Mohun Mookerjee and Mohini Mohun 
Roy dissenting :— 

That when an oceupancy ryot holding over 100 beeghas can show that his tenure was 
originally of the nature of a junglebooree tenure, that is, that he came on the land a8 a reclaim- 
ing capitalist, he shall be exempt from the rules now laid down. His rent shall not in that 
case and in the absence of contract be more than ten per cent. of the gross produce, and the 
rents of his under-tenants of all grades shall be regulated by the custom of the district, if any 
such custom can be clearly established, or shall be enhanced only in the same ratio ag the rent 
of the reclaiming tenant who hold direct from the proprietor. 

The following propositions were carried, Mr. O’Kinealy and Baboo Peary Mohun 
Mookerjee dissenting :-— 

That when a ryot or sub-ryot pays rent in kind, the maximum rent recoverable shall be 
one-half of the gross produce; and that when a ryot pays a money rent, the maximum rent 
recoverable from the ryot shall be 40 per cent. of the value of the produce. 

‘The following proposition was carried unanimously :— ; 

That the maximum rent of the ordinary occupancy ryots be equal to 25 per cent. of the 
gross produce. é 

It was understood that all the above propositions might be subsequently, if necessary, 
modified. 

The Commission adjourned till Friday, the 19th March 18890. 


Twenty-ninth Meeting of the Rent Commission. 


Friday, the 19th Marck 1880, 3 p. m. 
PRESENT: 


Tue President; Messrs. Field, Mackenzie and O’Kinealy, and Baboos Brojendro Kumar Seal, 
Peary Mohun Mookerjee and Mohini Mohun Roy. 

‘The consideration of the scheme sketched out at the meeting of the 2nd March last was 

resumed. 

It was agreed to leave to the revenue authorities the determination of the gross value of 
roduce, proceedings as far as possible on a reasonable average of years and upon prices in- the 
locality. 

re was suggested that the rent of special crops be regulated by a maximum percentage of 

increase, but this point was left for final settlement hereafter. 

Proposition No. 7 of the 2nd March was carried, the limitations therein referred to being 

(1) new rent not to be more than double the former rent, and (2) ‘that increase may be pro- 
gressive, and the word “entitled” being deemed to mean “entitled by contract or custom.” 

It was also agreed that existing rents should not be lowered in any case on account of the 

table of rates. 

The report of the Behar Rent Committee was then taken up and ita recommendations 

considered. . 
The proposal to enforce the filing of zemindari accounts by dismissing rent suits unless the 
plaintiff file with the plaint a definite receipt of his yearly accounts, or otherwise satisfactorily 
prove that his accounts have been duly filed in the rent-roll office was negatived. 
$ The proposal to prevent loose sheets of papers, such as jammabundies, jammawasilbakisi, 
&e., being considered “books kept in the regular course of business” and so being admissible 
as evidence was also negatived. ? 

It was resolved not to make the interchange of pottahs and kabuliyats compulsory. , 

Mr. Browne’s recommendation that a court which decrees rights of occupancy shall 

compel interchange of pottahs and kabuliyats, specifying the boundaries of the fields in which 
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such rights are decreed, was considered to be sufficienly met by what the Commission have 
already settled regarding the particulars to be given in plaints and decrees. R 

The proposal as to the use of counterfoil receipts is in accordance with the resolution of the 
Commission for Bengal, but it was not thought necessary to give a form for receipts. 

“Head IV” of the Behar Committee’s report on “ the cheapening of registration” was 
held not to come within the purview of the Rent Commission. . 

The Commission adjourned till the following Tuesday. 


Thirtieth Meeting of the Rent Commission. 
Tuesday, the 23rd March 1880, 3 p. m. 
Present: 


Tas President ; Messrs. Field, Mackenzie and O’Kinealy, Baboos Brojendro Kumar Seal and 
Peary Mohun Mookerjee. 


The report of the Behar Committee was taken up and the remaining portion of it considered. 

With respect to “ Head V,” page 6, it was resolved that all ryots in Behar shall be deemed 
to have a right of occupancy in any land, other than zeraé land, of which they are in possession 
on the [date to be fixed hereafter], if they bave held such land for the three years next preced- 
ing such date, aud if they have for twelve years next preceding sich date held as ryots any 
land in the estate of which such land forms a part, orin any estate which with such former 
estate at any time formed a single estate. 

It was further resolved that this rule shall apply in future. 

It was agreed to accept the definition of zerat land given at page 7 of the Behar report, 
d. e., land contfwously cultivated by the proprietor or co-sharer for twelve years with his own 
stock or by his servants, or by hired labour at his expense. 

It was agreed that when a ryot exchanges his land or any part of it, he shall have the same 
right in the land which he gets in exchange as he had in that which he gave in exchange. 

As to the ejectment of non-oceupancy ryots (p. 7, para. 16), it was resolved that this 
subject must be treated for Behar as for Bengal. A similar resolution was arrived at on the 
following points, tiz., compensation for improvements (p. 7, para, 17}; transferability of 
occupaney rights and presumptions in favour of ryots (Head VI, p. 8) ; distraint (Head VII, 
p. 8); enhancement (Head VIII, p. 9) ; demand of illegal cesses (Head IX, p. 9); summary 
procedure (Head XI, p. 10) ; settlement by Collectors in disputed cases (Head XII, p. 11); 
instalments (clause J, para. 25, p. 12) ; measurements (clause 2, para. 25, p. 12); specification 
of boundaries, &c., in plaints (clause 3, para. 25, p. 12); and deposits of rent (clause 4, para. 
25, p. 12). to. 

Fon the subject of payment of rent in kind (Head X, p. 10) it was resolved to adopt the 
recommendations contained in clauses (2) and (b) of para. 23. The recommendation contained 
in clause (c) of the same paragraph was rejected. The recommendation contained in clause (£) 
was adopted with the following additions : “ Jess a fair deduction in consideration of the ryot 
taking the whole risk, and allowing for land now usually left uncultivated.” For the commuta- 
tion of rents in kind into money rents, it was resolved that the same machinery should be used 
as for making a table of rates. Ths recommendation contained in clause (e) of the same 
graph was adopted with the following modifications : strike out the last five words ; insert “ not 
more than” between “ to” and “ half,” and make the rule apply to all cases, whether a written 
agreement exists or not : 

The propositions contained in clauses (2), (6) and (e) of para. 29 (p. 12) were rejected. 

It was resolved to make provision for the away-going crop in the case of rejected tenants 
in Bengal and Behar, i 

The Commission adjourned till the following Tuesday. 


Thirty-first Meeting of the Rent Commission. 
Tuesday, the 30ih Maroh 2880, 3 p. m 


PRESENT: 


Tau President ; Messrs. Field, Mackenzie and O’Kinealy, and Baboos Brojendro Kumar 
Seal and Peary Mohun Mookerjee. 
The subject of enhancement was discussed. 
The Commission adjourned till the following Friday. 


Thirty-second Meeting of the Rent Commission. 
Friday, the nd April 1880, 8 p. m. 
PRESENT: 


Tus President; Messrs. Field, Mackenzie and O’Kinealy, and Baboos Brojendro Kumar 
Seal, Peary Mohun Mookerjee and Mohini Mohun Roy. 
The subject of enhancement was again taken up and discussed. 
The Commission adjourned till the following Tuesday. 
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Thirty-third Meeting of the Rent Commission. 
Twesday, the GSiA April 1880, 3 p. #. 
PRasent: 


Messrs. Field, Mackenzie and O’Kinealy, and Baboo Peary Mohun Mookerjee. 
The Digest was considered, and it was resolved— 
(1) to omit the following Articles and the matter of them, viz., 8, 4, 5, 7, 8, 9 in part; 
11, 14, 15, 17, 18, $0, $1, 34, 41, 42, 48, 54, 56, 67, 70, 71, 72, 73, and 74: 
(2) to retain the following Articles with certain amendments, viz., 6, 9 in part; 12, 24, 
32, 33, 39, 47, 57, 58, 59, 62 63, 64, 65, 66, 68, 69 and 98. 


The Commission adjourned till the following Friday. 


Thirty-fourth Meeting of the Rent Commission. 
Friday, the 9th April 1880, 8 p. m. 
PRESENT: 


Tas President; Messrs. Field and Mackenzie, Baboos Peary Mohun Mookerjee and Mohini 
Mohun Roy. 


Mr. Field’s draft of procedure, segment II, was taken up and considered, and sections 
136 to 149 were settled. 

Baboo Mohini Mohun Roy proposed that this procedure for sale withays decree should 
be extended to give all proprietors and tenure-holders the right to sell all tenures and under- 
tenures, respectively. This proposal was not approved. His proposal that the mofussil notice 
of sale should be served through the court was also negatived. ` 

The Commission adjourned till the following Friday. 


Thirtyfifth Meeting of the Rent Commission, 
Friday, the 16th April 1880, B p. m. 
PRESENT: 


Tuz President; Messrs. Field and O’Kinealy, and Baboo Peary Mohan Mookerjee. 


Mr. Field’s note on enhancement was discussed, but not definitively. Articles 13, 75 
and 83 of the Digest were settled; and sections 150 to 164 of the Procedure draft were dis. 
cussed and settled. 

The Commission adjourned till the following Tuesday. 


Thirty-sizth Meeting of the Rent Commission, 
Friday, the 28rd April 1880, 11 a. m. 
Present: 


Tux President ; Messrs. Field and O’Kinealy, and Baboo Peary Mohun Mookerjee. 

Mr. Field’s draft of procedure (segment III) was takén up and discussed, and sections 
165 E 224 were een tion 175 ( ee 

+ was agreed that in section 174 (arrest endant before judgment in certain 
the words “ such defendant being resident within the district in which the suit is instituted 
should be inserted. 

Mr. O’Kinealy was in favour of substituting the sections of the Civil Procedure Code 
regarding arrest before judgment for the proposed sections relating to arrest, as this was the 
law in force since 1869 ; but a majority preferred Mr. Field’ draft with a light modification. 

It was agreed that affidavits under section 137 of The Code of Civil Procedure might be 
made in rent cases by the plaintiff, his pleader, or any person acquainted with the facts. 

Mr. O’Kinealy thought section 180 (making applicable the provisions of Tie Civil Proce- 
dure Code relating to attachment before judgment) unnecessary, the Jand being already bypo- 
thecated for the rent by section 54; but Mr. Field pointed out that there might be suite for 
the rent of land not so hypothecated. : 

Mr. O’Kinealy would have the provisions of section 206 {relating to the sale of tenures, 
&e., subject to their incumbrances) retro-active as regards previous incumbrances, whether 
registered or not, but the majority of the Commission agreed to make it retro-active as regards 
registered incumbrances only if a copy be served within six months after the Act comes into 
operation. 


The Commission adjourned till the following Tuesday. 
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Thirty-seventh Meeting of the Rent Commission. 
Thuesday, the 27th Apri? 1880, 11 a. m. 


Present: 


Tas President ; Messrs. Field and O’Kinealy, and Baboo Peary Mohun Mookerjee. 

Mr. Field’s draft procedure (segment IV) was taken up and considered. 

It was agreed to omit the proviso at the end of section 03 to the effect that, in the case 
of a non-transferable holding, the landlord may at his option accept a verbal relinquishment. 

Mr. Mackenzie wrote that he would prohibit the landlord absolutely from taking any- 
thing but rent from his tenants, and Baboo Peary Mohun Mookerjee opposed the permitting 
revenue authorities to have any voice in determining the validity or otherwise of ancient 
customs by virtue of which landlords might claim other payments. 

The following points were determined :— 

(1.) A section to be inserted declaring the right of a ryot to cut trees planted by himself 
or his predecessors. f 

(2.) The Bill not to apply to Orissa in the first instance, but to empower the Lieutenant- 
Governor so to extend it if necessary. . 

(8,) All notices to be served in accordance with the provisions of the Civil Procedure Code 
in section 174 of the draft. É 

(4.) The sale of an occupancy holding for arrears of rent to avoid all sub-leases, 
Mr. O’Kinealy and Baboo Peary Mohun Mookerjee dissenting. ` 

The Commission adjourned sine die, 


wa Thirty-cighth Meeting of the Rent Commission. 
Tuesday, the 25th May 1880, 11 a. m. 


PRESENT: 


Tuas President ; Messrs. Field and O’Kinealy, and Baboo Peary Mohun Mookerjee. - 

The paper of propositions submitted by the President and Mr. Field to the other members 
of the Commission was taken up and considered, together with Mr. Mackenzie’s remarks on 
the same. : 

The first question was as to what persons should be deemed tenure-holders within the 
meaning of sections 8, 9 and 10 of the Bil. The President and Mr. Field had proposed 
that— 

(1) “every person let into possession of a single lot, including more than 50 standard 
bighas of land by a proprietor ioe by Government in a khas mehal], before or after the 
commencement of this Act, should be deemed such a tenure-holder.” 

Mr. Mackenzie wrote that he was doubtful as to the propriety of an area-test of status, 
but that if such was to be an absolute test, the tigure of 50 bighas seemed to him far too low. 
He proposed that where a person held lands as to part of which he might be considered a 
tenure-holder, and as to part a ryot, it should be left to the courts to settle his status on a 
consideration of the general circumstances and character of his tenure as a whole ; making it a 
presumption that if the area of the whole was more than 100 bighas, the holder was a tenure- 
holder, and if it was under that amount, that he was a ryot. 

The President said that the chief point was to prevent a person possessing more than 100 
bighas being considered a ryot. 

Mr. Field was of opinion that a tenant holding less than 1U0 bighas should be allowed 
to contract as he chose, but that jf he held more than 10u bighas, he should be considered a 
tonure-holder. 

Mr. O’Kinealy would not attr such contracts. 

Eventually it was agreed that the President’s and Mr. Field’s proposition as stated above 
should stand, with the substitution of “100” for “50,”—any contract to the countrary not- 
withstanding—in respect of lands let either before or after the commencement of the Act. 

It was also agreed that persons let into possession of less than 100 bighas might be ryots 
or tenure-holders as they chose to arrange by contract. 

The next proposition agreed to was that— 

(2) “every person let into possession of a single lot, including more than 100 standard 
bighas of land by a tenure-holder or under-tenure-bolder, before or after the commencement of 
this Act, should be deemed to be an under-tenure-holder within the meaning of sections 8, 9 
and 10 of the Bill.” 

The third proposition carried was as follows :-— 

(3) “no such tenure-holder as is mentioned in proposition (l), no suck under-tenure- 
holder as is mentioned in proposition (2), and no muharraridar or istemrardar can acquire a 
right of occupancy in land which is part of his tenure or under-tenure.” 

The fourth proposition considered was that— 

(4) “any such tenure-holder or under-tenure-holder shall be entitled to more favourable 
rates than those mentioned in section 9 if not less than three-fourths of the land was unre- 
claimed at the time of the original letting into possession, and such letting into possession was 
for the purpose of reclamation.” : 


3N 
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Considerable discussion arose as to the words “ not less than thres-fourtha.” 

Mr. O’Kinealy was against any exact proportion being stated, and would compensate 
tenant according to the amount expended. if a tenant who reclaimed three-fourths 
entitled to more favourable rates, he did not see on what principle a tenant reclaiming 
than three-fourths could be refused all compensation. The present section would not 
the case of a tenant spending large sums in keeping up embankments. Indeed as it stood 
the tenant might claim more favourable rates, although he had never spent a rupee on 
reclamation. 

Mr. Field proposed to substitute the words “ more than one-half,” and this was eventually 

ed 


to. 

(5) “section 9, as it now stands, takes account only of the gross rente payable to the 
tenure-holder or under-tenure-holder; but account should also be taken of land occupied and 
cultivated by him, or granted rent-free by him. A reasonable rent should be estimated for all 
such land taken into account.” f 

This was agreed to. 

(8) “having regard to the actual rents now paid, we think that 10 per cent. of the net 
collections is not enough for the profit of the tenure-holder or under-tenure-holder. We have 
carefully examined this point, and we think that the court should be allowed to give what is ` 
fair and equitable: provided that (a) in the case of a reclaiming lease-holder {jangalburi 
talukdar) not less than (say) twenty per cent. of the net collections shall be given, and. (4) in 
the case of the other tenure-holders and under-tenure-holders not more than (say) thirty per 
cent, shall be given.” 

This was agreed to, Baboo Peary Mohun Mookerjee objecting to thirty per cent. as an 
encroachment on the rights of zemindars. 

(7) “ the following persons shall be deemed to be ryots eapable of acquiring a right of 
occupancy :— -t 

“ (a) every person holding immediately under any such tenure-holder se is mentioned 
in proposition 1, or under any such under-tenure-holder as is mentioned in 
proposition 2, and who is not himself an. under-tenure-holder, if before such 
person was let into possession no other person has acquired a right of 
occupancy in the same land under the provisions of this Act, or Act X of 
1859, or Act VIII (B. C.) of 1869: 

* (8) every ryot holding immediately under a mukarraridar or istemrardar.” 


These clauses were agreed to, Baboo Peary Mchun Mookerjee suggesting that the last 
proposition should be modified, as he did not think a mukarraridar who let his land should lose 
his right of occupancy. 

(8) “one person only can have a right of occupancy in land at the same time.” 

This was negatived: and it was resolved to retain the present law, under which a ryct, 
holding land under a right-of-cecupancy ryot, can acquire a right of occupancy in such land, 
if let otherwise than on a lease for a term or year by year. 

(9) “as a necessary consequenco of the previous propositions, a right of occupancy may be 
acquired by ‘ holding’ merely without cxétivating, and the present draft Bill must be amended 
accordingly.” 

This was agreed to. 

(10) “the Act to be silent :about sub-detting, neither prohibiting nor authoritatively 
recognizing the practice by ryots.” 

Mr. Field undertook to add an iJlustration to section 4 of the Bill, showing that the 
customary right of a right to sub-let is not intended to be affected by the provisions of the 
new Act. 

The following proposition was carried, Baboo Peary Mohun Mockerjee dissenting :-— 

(1I) “the operation of the enhancement provisions in the present draft Bill shall be 
subject to the following rules :— 


(a) the enhanced money rent of an oceupancy ryot shall not exceed 25 per cent. of 
the average annual value of the gross produce: 
(2) such annual value shall be calculated upon staple crops only. Board of Revenue 
to declare staples for areas, and to make rules for calculation.” 
Mr. O’Kinealy proposed that the maximum rent of @ non-occupancy ryot should 
be fixed. : 


Ayes. Noes. 
Mr. O’Kinealy. Mr. Field. 
» Mackenzie. Baboo Peary Mohun Mookerjee. 
The President. 


The proposition was therefore negatived. 

(12) the rent in kind of an occupancy ryot who receives no assistance in the way of 
seed, labour, &e., from his landlord, shall not exceed 50 per cent, of the gross produce in the 
case of staple crops. In the case of special crops, the parties may make a special contract. 
In the absence of such special contract, the courts shall not give more than 25 per cent. of the 
average annual value of the gross produce of staple crops.” 

This proposition was agreed to, Mr. O’Kinealy preferring that the rent in question should 
not exceed 40 per cent., and Mr. Mackenzie that the courts should give a percentage of 
increase in the former rent in the latter case. : 
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The President and Baboo Peary Mohun Mookerjee thought this rule should not disturb 
existing rents, but the other members of the Commission were in favour of it operating on 
existing rents. 

(3) “in order to facilitate the enhancement and. abatement of rents on the ground of rise 
or fall of prices it is proposed— 

“that the Collector of every district shall prepare annually and publish in the Gazette 
average price lists of the staple crops for suitable arreas.” 

The areas, it was suggested, might be settled by the Board of Revenue upon the recom- 
mendation of the Collector. The prices of certain fixed marts should be taken, the same marts 
being always adhered to. The price of production in the field where it is grown varies accord- 
ing to the distance of the usual market, dhd the necessary cost of carriage thereto. The price 
in different markets varies according to their proximity to larger markets or the port of export 
and the facilities for carriage thereto. By taking always the prices of the same markets, the 
normal variation as affected by external and general, as distinguished from the local and 

icular, causes, is more likely to be obtained. 

{14} it was also proposed that “the Gazette copy of these price lists should be made 
relevant admissible as evidence—in cases between landlords and tenants concerned with the 
enhancement or settlement of rents : 

“that to secure uniformity, the Board should be empowered to make rules for the pre- 
paration of these price lists, and should have a power of revision.” 

These propositions were agreed to. i 

{15) “increase of the productive powers of the land may be brought about Q by the 
agency or at the expense of the ryot; or (2) by the agency or at the expense of the landlord ; 
or (3) without the agency or expense of either, by external causes. In the first case the ryot 
is not liable to enhancement; in the second and third cases he is liable, but the present law 
gives the whole increment to the landlord. It would be equitable to give the whole increment 
to the landlord in case (2), and in case (8) to divide the increment, share and share alike 
between the landlord and tenant.” 

Messrs. O’Kinealy and Mackenzie would give the ryot two-thirds in ease (8). 

A majority, however, decided that the landlord and tenant should each have one-half. 

The last proposition agreed to was— 

(16) “in the case of an increment due to rise of prices only, the present law gives all the 
inerease to the landlord. It is proposed to divide it between the landlord and tenant, giving 
a moiety to each.” 

The draft Bill, as amended up to the 8th May 1880, was then considered, section by 
section. The first 25 sections were settled. 

Mr. O’Kinealy objected to section 17, viz..— : : 

“(e) no ryot can be ejected from land in which he has a right of occupancy whether for 
non-payment of rent or other cause not being a breach of a stipulation in respect of . which 
such ryot and his landlord have contracted in writing that the ryot shall be liable to ejectment 
for a breach thereof.” 

A majority of the members of the Commission, however, resolved that it should stand. 

The Commission adjourned till the following day. Í 


Thirty-ninth Meeting of the Rent Commission. 
Wednesday, the 26th May 1880, 11 a. m. 


Present : 


Tue President; Messrs. Field and O’Kinealy, and Baboo Peary Mohun Mookerjee. 
Sections 26 to 45, inclusive, of the draft Bill, as amended up to 8th May 1880, were 
„considered and settled. 

Mr. O’Kinealy enquired if the meaning of section 32 was that every ryot who had held 
land for less than three years might be ejected, whether it was customary for him to be ejected 
or not, as, if so, he entirely objected to this section. 

Mr. Field replied that such provision was intended to be subject to any custom to the 
contrary which might be proved under section 4 of the Bill. In order to prevent possible mis- 
apprehension, he, in deference to Mr. O’Kinealy’s view, undertook to introduce into the section 
the words * subject to the other provisions of this Act.” 

_ Mr. O’Kinealy wished it to be recorded that he objected to the whole of Chapter VI, 
dealing with “ the use of land for building purposes.” A majority decided that it should 


stand. 
In section 42, which permits a landlord to enhence an occupancy tenant under co*™ 
circumstances so that the rent may be equal to five per cent. of the market-value of the ` 
Baboo’ Peary Mohua thought this percentage too low, and desired that the maxim ft 
be twenty per cent. : ` 

This proposal was not agreed to by the other members of the Commission. 

Mr. O’Kinealy thought Chapter Vi “ of merger” unnecessary, and likely to callse difi- 
culties. The other members were in favour of its retention. 

The Commission adjourned till the follewing Friday. 
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Fortieth Meeting of the Rent Commission. 
Friday, the 23th May 1880, 11 a. m. 


PRESENT : 


Tur President ; Messrs, Field and O’Kinealy, and Baboo Peary Mohun Mookerjeo. 

The draft Bill was again taken up and considered, and Chapters VIII, IX, X, XI, XI 
XIII and XIV (sections 48 to 92 inclusive and section 94), were settled. 

The Commission adjourned till the following Monday. 


Forty-firat Meeting of the Rent Commission. 
Monday, the 81st May 1880, 11 a. m. 


Present: X 


Tus President; Messrs. Field and O’Kinealy, and Baboos Peary Mohun Mookerjee ana 
‘ Mohini Mohun Roy. 

The draft Bill was further considered, and the whole of Part II, except Chapter XV (i. e., 
sections 133 to 225 inclusive) was settled. 

In Chapter XVI it was agreed that the zemindar should be bound to receive the arreare 
of rent of a tenure up to sunset on the day preceding the day of sale of such tenure for ita 
own arrears, subject, however, to the rules made by the proper authorities for the receipt of 
money. It was further agreed that no tender of money after sunset on such day should stop: 


ance with the opinion of the majority. 4 

Baboos Peary Mohun Mookerjee and Mohini Mohun Roy thought tbat a purchaser should — 
be allowed twelve years to avoid and annul incumbrances on tenures sold for arrears of Gov- ` 
ernment revenue. After the discussion it was settled in accordance with the opinion of a © 
majority that the limitation should be three years from the date of such incumbrances coming ` 
to the purchaser’s knowledge. 

Mr. O’Kinealy wished to record his vote against arrears of rent carrying interest at the 
rate of twelve per centum per annum. 

The Commission adjourned till the following Wednesday. 


Forty-second Meeting of the Rent Commission. 
Wednesday, the Ind June 1880, 11 a. m. 


PRESENT: 


Tux President ; Messrs. Field, O’Kinealy, and Baboo Peary Mohun Mookerjee. 

Baboo Brojendro Kumar Seals notes on Chapter XVIII (Procedure) of the Bill were 
discussed. 

The Baboo proposed that any suit might be tried according to the provisions of the Civil 
Procedure Code upon consent of parties. 

A majority of the Commission, however, disapproved the proposal. 

In section 205 the Baboo thought that any body, without restriction, should be allowed 
to pay inte court the amount of decree and costs awarded, but a majority of the Commission 
preferred the section as it was drafted. 

In section 206 (explanation), the Baboo and Mr. O’Kinealy thought, against the opinion 
of a majority of the Commission, that when the tenure is mortgagable without the zemindar’s 
consent, there wae no reason why any condition should be specially made, as the zemindar 
would be competent to sell free from incumbrances. 

_ Section 210, first proviso—The Baboo and. Mr. O’Kinealy would leave out the word 
“ resident,” but a majority of the Commission were in favour of retaining it. 

Section 211, (3).—The Baboo objected to not more than six months’ rent after final decree 
being given. He thought that complicated questions might arise, which could not well be 
settled in the execution department, and that the landlord ought to be left to a regular suit. 
Mr. O’Kinealy wished to record his objection to this section on account of 12 per centum 
interest being made compulsory. 

A majority of the Commission were in favour of the section standing as drafted. 

A discussion afterwards took place as to the application of the table of rates to the third 
and fourth grounds of enhancement. — 

The Commission adjourned till the following day. 
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Forty-third Meeting of the Rent Commission. 
Thrusday, the 8rd June 1880, 11 4. x. 


PRESENT : 
Tne President; Messrs. Field and O’Kinealy, and Baboos Peary Mohun Mookerjee and 
Mohini Mohun Roy. 
Mr. Field’s draft report on the. proceedings of. the Commission was taken up and a 
portion of it settled. 
The Commission adjourned till the following day. 


Forty fourth meeting of the Rent Commission, 
Friday, the 4th June 1880, 11 A. m. 
Present: 
- Tae President; Messrs. Field and O’Kinealy, and Baboo Peary Mohan Mookerjee. 


Mr. Field’s draft report was sgain taken up and finally settled. 
The Commission adjourned sine die. 


NOTES AND PAPERS CONSIDERED BY THE COMMISSION AND 
REFERRED TO IN THE REPORT AND PROCEEDINGS. 


From—F. M. Hattinay, Esq., Commissioner of Patna, dated 8th March 1879, with 
: report, &e., of the Behar Rent Committee. 


Werra reference to your letter No. 1122, dated 7th September 1878,’ I have 
the honour to. submit herewith the report of the committee appointed to 
consider the question of the rent-law for Behar, together with minutes of the 
committee’s proceedings. The report has been signed by the majority of the 
committee, but appended are also copies of the following :— 

~- .—Letter from Mr. Browne, the Judge of Patna. Mr. Browne has 
assented to the report, but desires that the suggestions con- 
tained in his letter may be laid before Government. 
II.—Letter from Mr. T. M. Gibbon, containing his remarks dissenting 
from the resolutions of the committee, 

III.—Second letter from Mr. T. M. Gibbon on the subject of the 
Behar Landholders’ Association memorial recently submitted 
to Government. 

IV.—Letter from Baboo Hurbuns Sahai, a member of the committee. 

V.—Letter from Baboo Joy Perkash Lall, a member of the committee. 

2. From the notes of the procesdinga it will be seen that, in anticipation 
of the meeting, Messrs. Worseley and Finucane had each drafted a Bill for 
consideration of the committee; copies of these I beg to enclose for the 
information of Government, as there is much in both Bills worthy of note, 
though the committee, as will appear, for reasons given in the minutes of 
proceedings, considered it advisable eventually not to adopt either the one Bill 
or the other as the basis of discussion at the meetings held at Sonepore, 

3. Owing to the absence of Mr. Hodgkinson in Burmah, his signature 
to the report has not been obtained. 


REPORT OF THE BEHAR RENT COMMITTEE. 


‘We, the committee appointed to consider the subject of the proposed 
Rent-Law for Behar, beg to submit the following report :— 

1. he objects which it is sought to effect are the enactment of an 

Summary of points at whichamend- Effective and simple procedure to enable the 

meuts of rent-law proposed. : ryot— 
a) to maintain his rights of occupancy when acquired ; 
a to bold his land subject to fixed conditions of tenure; 
: 30 
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{c) to be certified exactly of the amount which he will have to pay 
annually ; 
(d) to resist illegal distraint ; 
(e) to have at hand a trustworthy record of demands and payments. 
All the suggestions contained in the papers which have been referred for 
our consideration aim at improving the existing machinery for attaining these 
ends. The points at which it is proposed to strengthen and improve this 
machinery will be successively indicated under the following heads :— 
(1) To improve the system of zemindari accounts in connection with 
the obligations imposed on putwarees. 
(2) To encourage or render compulsory the interchange of pottahs and 
kabooliyats. 
m To insist on the use of counterfoil receipts. 
4) To cheapen registration. 
(5) To discourage disintegration of old and new holdings, whether by 
amalgamation or otherwise. 
(6) To allow occupancy rights to be transferable by sale, and to create 
certain presumptions of law in favour of the ryot. 
And for the other purposes in view, it is proposed— 
(7) To simplify and amend the law of distraint, and to make illegal 
distraint, or restraint of crops, specially punishable. 
(8) To limit the right to enhance, and make illegal . enhancement 
punishable. l 
(9) To make the demand of illegal cesses punishable. 
(10) To recognise and provide by law for the system of payment in 
kind which obtains largely in the province. 
And to those may be added— 
(11) The provision of a summary procedure, as in the Bengal Bill, for 
the recovery of undisputed arrears of rent. 
(12) The empowering of Collectors to effect a settlement in certain 
-disputed cases. 


2. We propose to enumerate the amendments and alterations in the pre- 

f sent law which we think best calculated ae ect 

_ No novel rights created or oblige the objects stated in the preceding para . H 

pallies ape prorat ag te didy will; a trust, be found that the cia god whisk we 

i propose confer no novel rights upon the ryots; 

that they impose no novel obligations on zemindars; that they for the most 

part merely declare and define the existing law, and that they are strictly 

consistent with the fullest recognition of the rights which’ were conferred by 
the Permanent Settlement on all parties concerned, 


Head I.—Improvement in the system of Zemindari accounts. 


3. Under this head we propose— 
First, to make it obligatory on landholders to file annually in the Col- 
Filing of accounts in Collector's lector’s or other public office such accounts as the 
offices. local Government may direct. These accounts 
should contain not less than the following particulars :— 
(1) The serial number of each ryot. 
2) The name of each ryot. > -> 
3) The area of land held by each ryot, and of the portions thereof of 
which rent is payable in cash and in kind. 
(4) The details of each separate annual demand on each ryot, and the 
total thereof. 


It is held by some of us that ryots, by taking copies of these accounts, 
can be certified of the areas of their holdings, the rates claimed, and the 
annual demand upon them; others of us are of opinion that any such extracts 
would, in practice, have to be repudiated by the ryot. For reasons which we 
give further on in this report, we do not see our way to enforce by any new 
legislation the interchange of any specific form of pottahs and kabooliyats. 
We propose therefore to adhere to the existing general declaration that the 
terms on which land is held ought to be reduced to writing. But we consider it 
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impossible to forecast any form of lease or counter-lease which shall sufficiently 
meet the requirements of every case. We trust that extracts from the accounts 
which we propose to have filed will- practically serve the purpose of pottahs, 
without compelling the parties to have recourse to that litigation to which 
the compulsory interchange of leases and counterparts would give rise. 
Extracts from the accounts thus filed will also help the ryot to prove his occu- 
pancy rights and to maintain them when acquired. We propose that the filing 
of these accounts should be enforced by dismissing rent-suits, unless the 
laintiff file with the plaint a deposit receipt for his yearly accounts, or unless 
fe otherwise prove to the satisfaction of the court that such accounts have been 
duly filed in the rent-roll office. 

Secondly.—Under this head we also propose to exclude from evidence loose 

Exclusion from evidence: of loose Sheets of paper produced from the putwarees’ or 
sheets of paper. : zemindars’ sherista, such as jummabundees, jumma- 
wasil bakees, and other papers of that kind. Under the present law such docu- 

ments should not, we think, be received in evidence. Being written in loose 
sheets, any number of them may be fabricated to suit the exigencies of any 
particular case ; and as they are written by the putwaree and produced from 
his sherista, it will be manifest that they are generally fabricated to suit the 
party who can offer the putwaree the highest bribe. The result is that 
the too frequent course of a rent-suit in Behar resolves itself into a prolonged, 
and often irrelevant, wrangling over a chaotic mass of junimabundee papers. 
The moonsif endeavours to grope his way as to how far, if at all, this or that 
set of jummabundee papers is not an utter fabrication by some putwaree not 
present in court to be examined touching those papers—a question which the 
moonsif need never have allowed to be raised if he had but excluded’ these 
papers, as being, under the circumstances, not admissible for the court to refer 
to, much less to explore. We are unable to see how these loose sheets of paper 
can be admitted in evidence at all, unless it be held that they are * books kept 
in the regular course of business.” —(Evidence Act, section 34.) Such a theory 
is a manifest absurdity to anybody who has had practical knowledge of the 
loose scraps of paper now filed in the courts as putwarees’ accounts. We there- 
fore propose to draw the attention of the civil courts to the inadmissibility in 
evidence of these loose sheets of paper, by distinctly declaring that they are 
not books kept iù the regular course of business within the meaning of section 
84 of the Evidence Act. Of course such documents, though not books, are yet 
admissible under section 159-of the Evidence Act, in order to refresh the 
memory of the particular putwaree who wrote them. In practice, we believe 
that they are not received under this section. It frequently happens, owing to 
the power hitherto exercised by ticcadars and zemindars in Behar of dismissing 
and appointing putwarees at their pleasure, that papers written by one putwaree 
are produced by his successor, who has no personal knowledge of their contents, 
and are received as being evidence pér se. Under any circumstances it is 
objectionable that putwarees’ papers, as now compiled, should continue to be 
admitted on a record on the same footing as a Government map. _ 

4. Putwarees.—-We do not deem it desirable to incorporate the law. relat- 
ing to putwarees with the rent-law. A separate draft Bill regarding put- 
warees has been submitted for our consideration. That Bill involves the im- 
position of a "“ putwarees’ cess,” to which a majority of us are, under present 
circumstances, opposed. We have therefore no suggestions to offer with regard 
to putwarees. We are, however, of opinion that the putwaree should be made 
( first) either a bond fide public servant paid by the State—a village record-keeper 
and nothing more; or (secondly) that he should be made entirely a zemindari 
servant, liable to dismissal at the pleasure of his master, the landholder. The 
present system, under which the putwaree is nominally a public servant, butis . 

-ìn reality the zemindar’s paid servant, we are unanimous in condemning. 


Head IT.— Compulsory interchange of Pottahs and Kabooliyats. 
5. The next point referred to us for consideration is the encouragement, 
Compulsory interchange of lessee OT the rendering compulsory, of the interchange of 
and counterparts considered, pottahs and kabooliyats. This is a subject which 
in our opinion is beset with considerable difficulty. We are aware that it is 
@ condition of agricultural prosperity that the terms on which cultivators 
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hold their lands should be defined and stable, and not arbitrary and precarious. , 
The legislative enactments of our Government have, from the éarliest period 
of our rule, over and over insisted in emphatic terms that agriculture—the 

t resource of this country—should be carried on with reasonable certainty, 
and that the contract between the rent-receiver and rent-payers shall be reduced 
to writing. On this subject we have caused a précis to be drawn up, tracing 
the rise and progress of formal lease deeds. It will be found in the appendix 
to this report. 

6. Taking up this subject at 1859 we have to observe that Act X of 1859 
and Act VIII of 1869 (section 2) declare that every ryot is entitled to receive 
a pottah from the person to whom the rent of the land cultivated by him is 
payable. The tender of such a l entitles the rent-receiver to a. kabooliyat 
in conformity with the terms of the pottah. - 

It appears that while under the old regulations landholders were bound to 
tender pottahs in prescribed forms, failing in which they were liable to be non- 
suited with costs, more recent laws and regulations leave it tosome extent 
optional with them to tender pottahs or not as they think fit, and merely 
declare that the ryots are entitled to pottahs. These the ryots can now obtain 
by regular suit, but only with an amount of delay and expense which has 
practically rendered the privilege a nullity. 

7. We believe we may safely say that, notwithstanding the repeated 

Notwithstanding these repeated and ANd peremptory injunctions and declarations of the — 
peremptory injunctions, pottabs not Legislature in this matter, not one-quarter per cent. 
erate: of Behar ryots hold pottahs ; that in fewer cases 
still have the abwabs been consolidated with the assal rent, and have the ryota 
been certified of the specific amount which they have to pay from year to year. 

In the précis appended to this report we have quoted Sir John Shore's 
remarks explanatory of the zemindar’s failure to 
give, and of the ryot’s reluctance to accept, leases. 
The principal difficulties which have always obstructed the desirable practice of 
interchanging leases and counterpart-leases have been described by the author 
of “Land Tenure, by a Civilian”. [1832], in terms which still serve to describe 
the existing state of things in Behar. 

“ It had been, in the first instance, declared that regulations (vide I; 1793, 
section 8; XXVII, 1795, section 5; XXV, 1803, section 35) for the protection 
and welfare of the ryots and other cultivators would be enacted, but none have 
ever been effectually passed restoring them to any of their rights. Even the 
single stipulation (VIII, 1793, clause 2, section 60 ; LI, 1795, section 10) most 
in their favour, which was intended to prevent thé zemindars from ‘raising the 
rents of khudkash ryots, was so worded that it gave every zemindar the means 
of enhancing his demands at pleasure ; since,.to entitle the ryot to the benefits 
of the provision set forth in the clause in question, it was ‘necessary, in the first 
place, that he should have accepted a lease or pottah, and as in so doing he 
would have acknowledged a feudal over-lord, in the person of the zemindar, he 
was naturally averse to become a party to the annihilation of his rights. 

“ 2nd.—In the pottah prescribed by the Code the abwab or illegal cesses 
were consolidated with the assal or authorized. and prescriptive rate. The ryots 
did not acknowledge the existence of a right to levy anything in addition to 
the regular established rate; the abwabs were exactions which were submitted 
to of necessity, but which, as they were not sanctioned by the law as it 
formerly stood, could not, according to theix notions, be enforced by legal 
means unless they acquiesced in the demand. 

“3rd.—Supposing the ryot to have subscribed to the record of his future 
vassalage, he obtained no permanent benefit by his submission. The rate (nirk 
bandee), or average standard of rents paid in the pergunnah, might at any time 
be easily raised by compelling several of the inferior cultivators to take khamar 
or waste-land at enhanced rates, and thus to raise the average to the village 
rates (this was, and is, the common practice of the zemindar in Bengal), and 
after the expiration of thres years the oldest ryot might be compelled by an 
action at law to pay the same. 

“ 4th.—Proof of collusion would be assumed from an excess of land above 
the quantity specified in the pottah, or from the insertion of lower rates than 
are usually levied from lands capable-of bearing the superior species of agri- 


Byots’ reluctance to accept pottahs. 
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eultural produce, though the one might have resulted from careless measure- 
ment and the latter from the improvement of inferior land originally incapable 
of producing the more valuable descriptions of produce, by the more assiduous 
or more scientific cultivation of the occupant. It has been said that man: 
zemindars purposely inserted low rates and smaller quantities of land than 
were actually held in order to forward their own views— a procedure which is 
not improbable. 

“5th—The lease afforded no protection against the consequences of a 
general pergunnah measuremept{ (XLIV, 1793, section 5; L, 1795, XLVII, 
1803, section 5) when by any manœuvres of the description given; a real or 
fictitious enhancement of rates had been established, or after a public sale of 
the grantce’s interest and. title in satisfaction of arrears of revenue. (The 
Cornwallis Code limited the period of a lease by a proprietor to a ryot [ t. e., 
holder of any degree ] to ten years; this limitation was subsequently abolished.) 


‘*G1h.—A zemindar could only be compelled to abide by the tenor of the 
ottah by a civil action, which might be kept pending, by the usual course of 
legal artifice, for a period co-extensive with the unexpired term of the lease 

itself, and the ryot would in the meantime starve for his presumption in ventur- 
ing to assert what even the Code admits to be his just rights and privileges.” 


8. From what has been stated in the preceding paragraphs, it is, we think, 
DiMoulties in tho way of comput. Clear that, whatever may be the cause, there exists, 
tory interchange of pottabs and keboo- and always has existed, much reluctance on the 
Byate. part of zemindars to give leases, and possibly on 
the part of ryots to give kabooliyats, accurately defining the conditions of their 
tenures, We fear, therefore, that any attempt to render the interchange of 
any specific form of pottahs and kabooliyats compulsory would lead to general 
litigation and strife; that it would embitter the relations of landlord and tenant 
in Behar; that in the end it might possibly injure rather than improve the 
ryot’s condition. Moreover, the compulsory interchange of pottahs and kaboo- 
liyats in any express statutory form would involve an enormous increase in the 
number of registration offices and civil courts, which we do not feel ourselves 
prepared to recommend. 
8. (a). On this head Mr. Browne has made a recommendation, to which the 
committee has acceded, namely, that belie a court decrees rights of 
TERROS  Brownens occupancy, İt s compel the interchange of pot- 
Pi gecslenany of aao of lahs and kabooliyats specifying the boundaries of 
pottahe, the fields in which such rights are decreed. 


9. It has been. proposed to leave the law declaring the ryot entitled to 
Proposed compulsory interchange of 2 pottah, defining his status and the conditions of 
chittuhs, khutiau, or memoranda of his holding as itis, but make it compulsory on 
holdings. landlords and tenants to interchange chittahs, 
khatians, or abstract of holdings, and their counterparts. These chittahs would 
contain merely the areas of fields, rates actually paid, amounts of rent, and 
instalments theréof. $ 
These documents, it was urged, exist in every putwaree’s office. The in- 
terchange of them, not involving the determination of questions of status, would 
not give rise to litigation, while they would certify the ryot of the amount of 
the annual demand to be made upon him, and would compel the proprietor to 
obtain the ryot’s assent in. writing to his liability to pay that demand. On the 
other hand it was urged that in some districts landholders cannot themselves 
give the areas of fields in their estates; that the compulsory interchange of 
chittahs, involving, as it would, the determination of rates actually paid, 
‘would lead to litigation. To these arguments it was answered—to the first, 
that if the landholders of any district are themselves unable to give the areas 
of their tenants’ -holdings, the sooner such landlords are compelled to measure 
their estates, the better both for them and their tenants: to the second, that, 
however undesirable it may be to drive proprietors and their tenants into court 
in order to determine questions of status, it is surely desirable that the rates 
actually paid should at least be defined and ascertained, and not arbitrary and 
uncertain. With these remarks and the record of the actual finding by the 
majority of the committce, we propose to leave the matter for the consideration 
of Government. 
4r 
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9. (a). Under this head Mr. Worseley proposed that non-oceupancy ryote 
should be declared entitled to receive pottahs for aterm not exceeding five 
years at the rates hitherto paid by them. The committee was of opinion that 
there is no need to alter the existing law regarding the right of non-occupancy 
ryots to pottahs (vide page 9 of minutes of proceedings). 

Head III.— Use of Counterfoil Receipts. 

10, The next point at which it has been proposed to improve the rent 

ers law is in the giving of receipts. 

ae ee The present law requires that receipts for rent 
shall specify the year or years on account of which the rent is acknowledged 
to have been paid, and it is for the ryot to say on account of what year the 

ayment is made. In practice the ryotis rarely consulted on the subject. 
Payments are, as a rule, credited to (hal bakaya), “current demand and arrears.” 
The year or years to which the payment is credited are not specified. The 
result is that these receipts are no guide to a court in determining the amount 
of arrears due for any particular year. Moreover, the loose way in which 
receipts are written, on straps of country-paper in no specified form, affords 
ryots great facilities for fabricicating receipts for sums not really paid. For 
these reasons a majority of us are of opinion that the use of counterfoil receipts 
should be insisted on. The form of receipt which we recommend will be found 
in page 7 of the minutes of our proceedings. 

‘Two of our number (Messrs. Gibbon and Anderson) are opposed to the 
compulsory use of the counterfoil receipts, on the ground that as the counter- 
foil part necessarily remains in the hands of the landlord, there is nothing to 
prevent him, if so bent, from falsifying his accounts, whereas it may be a 
hardship on the ryot to be bound to produce a receipt in prescribed form. 
After all due consideration of these opinions, the committee think that it would 
be an improvement in the present law to declare that receipts shall be in 
counterfoil, and that the refusal or neglect on the part of the landlord to give 
a counterfoil receipt in the prescribed form shall be deemed a withholding of 
areceipt. The committee also think that a suit for rent should not be enter- 
tained unless the plaintiff file with the plaint a receipt book for the period in 
respect of which rent is claimed, or for such additional period as to the court 
may seem necessary. 


Head IV.—Cheapening of Registration. 


11. The next point referred for our consideration is the cheapening of 
registration. It has been suggested that this might be effected by insisting on 
the use of a printed form of pottah, to be generally adopted in each district 
after approval by the Collector. From the extract which we have quoted in 
the précie appended to this report it will be seen that this suggestion is as old 
as the Permanent Settlement itself. It has never been found practicable, and 
we do not think it practicable now. Sane men entering into a contract, whether 
it be a lease or other agreement, should, we think, be allowed to adopt any 
form they may think best suited for the expression of their ‘own intentions. 
The only feasible suggestions which we have to offer under this head are— 

(1)—That the registration law might be so amended as to make it lawful 
for the parties to a deed to file a copy of it in the sub-registrar’s 
office. The sub-registrar’s duty would thus be limited to com- 
paring the original with the eopy filed. Copying fees would be 
saved, and the delay and incidental expenses which attach to 
the copying of documents would be avoided. The sub-registrars 
would have to number in serial order all documents thus filed; to 
certify them as true copies; to have them bound in monthly 
volumes and transmitted to the district registrar’s office, on such 
stated periods as may be thought necessary. Such copies would, 
for all purposes, be as valid as the copies now written out in the 
sub-registrar’s offices, at considerable expense, authorized and not 
authorized, and often, we fear, with much delay and inconveni- 
ence to the parties. 

(2)—We also recommend that sub-registrars be allowed to go into the 
interior to register documents without the issue -of a commission, 
as required by the present law. 
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Our recommendations under this head will be found in page 8 of the 
minutes of our proceedings. 


Head V.—Discouragement of disintegration of holdings, whether by amalgama- 
tion or otherwise. 


12. The fifth point which we had to consider is the discouragement of 
i g the amalgamation of old and new holdings, as 
pa penreeeent einen of tending to vitiate the ryot’s occupancy rights in 
á his kolding. The amalgamation and sub-division 
of holdings in Behar, taken in connection with the zemindar’s failure to 
give pottahs, have made it difficult for ryots, who de facto have occupancy 
rights, to prove the existence of suck rights. An examination of the Jumma- 
bundee papers of Behar estates has shown that while 60 per cent. of the 
present ryots have held some land in the villages in which they reside for 
more than 12 years, less than one per cent. of them hold at present the same 
area of land which they held 12 years ago. Inasmuch as these ryots hold no 
ottahs or other documents showing which are the particular fields which they 
fave held for more than 12 years, and which fields were subsequently acquired, 
it is doubtful whether any one of them could, under the existing law, prove 
their occupancy rights, even where these rights exist beyond all doubt. This 
is an evil which is due to the general failure on the part of landholders to com- 
ply with an obligation which the law has, from the earliest period of our rule, 
imposed upon them, namely, that of giving pottahs to their tenants specifying 
the boundaries and areas of their holdings. 
13. To remedy this evil we propose to make more clear than it is at present, 
the presumption of law that every resident ryot who 
Presuuaption fiat a Irat having held has cultivated any land continuously in any estate 
snc be presumed, till the contrary is for 12 years shall be held to have acquired occupancy 
proved, to have held the whole of thie rights in the whole of his holding in such estate. 
ane See A ee The effect of this presumption will be that on a 
ryot having proved continuous residence and cultivation of any land whatever 
in an estate for 12 years, the onue of proving that such ryot has not acquired 
occupancy rights, in the whole or any particular part of his holding, will be 
thrown on the zemindar. We need put the reasonableness of this presumption 
on no higher ground than the maxim, alike of common sense and universally 
received law, “that where the subject-matter of an allegation lies peculiarly 
within the knowledge of one of the parties, that party must prove it, whether 
it be affirmative or negative.” 


14. When a Behar ryot is taken into court and claims occupancy rights, 
on the ground that he has cultivated for 12 years, and the zemindar meets him 
with a denial of these rights, on the score that the ryot has not held the whole, 
or any particular part of his holding, throughout that period, it is, we submit, 
the obvious duty of the zemindar to prove which particular parts of the holding 
have been held for less than 12 years. The zemindar, and he alone, has papers 
showing when the tenant’s occupancy in each field began. Owing to the 
zemindars failure to give pottahs; the ryot has, and ean have, no such proof. 
It is therefore the duty of the zemindar to establish an allegation advanced on 
his behalf, and the subject-matter of which lies peculiary within his knowledge. 
Without discussing farther the legal aspect of this presumption, it is, in our 
opinion, expedient and just that such a presumption should be specifically 
recognized. Strong arguments have, we believe, been advanced to show that 
not only is the presumption in question fully consistent with the letter and 
spirit of the Permanent Settlement, but that, according to the terms of that 
Settlement, Government would be justified in declaring that all khudkasht 
resident ryots are entitled to occupancy rights in the land they cultivate, as 
long as they pay the rate current in the pergunnah or village. We refrain 
from discussing this subject. AN we propose to do is to specifically impose the 
burden of proof on the gg who alone can, and ought to, produce proof. 
We do not think it desirable to restrict the amalgamation of new with old 
holdings by any arbitrary interference between ryots and landlords. The evils 
arising from the amalgamation of holdings will, we think, be sufficiently met 
by the presumption which we have just discussed. 
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15. With regard to the disintegration of holdings, Sir Stuart Bayley has 
noticed the practice, on the part of some indigo planters, of violently wresting 
part of their lands from ryots, or of exchanging ryotee for zorat lands and then 
entering both as zerat in the Juammabundces. These things are, we helicve, of 
rare occurrence now-a-days, and they are, moreover, provided for by the present 
law. We propose to define “zerat” as land continuously cultivated by the 

roprietor or co-sharer for 12 years with his own stock, or by his servants, or 
by hired labour at his expense. This definition (which is borrowed from the 
North-West Provinces Rent Act) would clear up any doubt there may beas to 
the illegality of the practice noticed by Sir S. Bayley. . 

16. The provisions of the present law as to the ejectment of non-oceupancy 
ryots being somewhat vague, we propose to define 
them more clearly, Section 53, Act VIII (B.C.) 
of 1869, provides that in a suit for the ejectment of a non-occupancy ryot, the 
‘court shall grant a decree in favour of the plaintiff forthwith, on the plaintiff 
depositing the necessary expenses; but nowhere in that Act do we find it 
specially stated whether a landlord may or may not, of his own motion, eject a 
non-oceupancy ryot without the institution of such suit, It is obviously con- 
sonant with existing law, and with the practice in all civilised countries, that 
every tenant should have timely notice of the landlord’s intention to evict him. 
This is specially expedient and equitable in this province, where the distinction 
between non-occupancy and occupancy ryots is confused, and difficult of proof. 
A landlord should not have arbitary power to eject any tenant without afford- 
ing him an opportunity of contesting his liability to eviction. In order the 
more clearly to define the law on this subject, we have borrowed from the Rent 
Act of the North-West Provinces certain sections, the enactment of which 
would, we believe, secure non-occupancy ryots against arbitrary and illegal 
eviction—(pages 14 and 15 of minutes of proceedings.) 

17. It was proposed to confer on a ryot, on the ¢ermination of his tenancy, 

aright to compensation for such improvements 
suitable to his holding as he may have made during 
his occupation of the land, providing the letting value of the land has been and 
continues increased in consequence of such improvements. This principle has 
been recognized in the Rent Acts of Oudh and the North-West Provinces. It 
was argued that provisions which are deemed necessary for the protection of 
the tenantry of Oudh and the North-Western Provinces cannot be other than 
just and necessary for the protection of the ryots of Behar. - 

A farther special justification of these provisions will be found in the fact 
that the ryots of some Behar zemindarees are not only prohibited from making 
tanks or other improvements for the purposes of irrigation without the 
zeminder’s consent, but when that consent is obtained, the ryot has to execute 
a registered deed by which he agrees— f 

(1st) to pay the ground-rent of the tank ; 

(2nd) to have no claim to the fish or other profits arising therefrom ; 

(3rd) to keep the tank clear and neat at his own expense; 

(4th) to pay a penalty of Rs. 200 for violation of any of the foregoing 

provisions. ; 
Against allowing compensation for improvements, it was argued that there is 
no demand on the part of Behar ryots for compensation for improvements, and, 
moreover, there are no special circumstances in Behar to justify this innovation 
in the existing law. A majority of our number are in favour of allowing 
- compensation for improvements. Some of us are of opinion that no compen- 
sation should be allowed under any circumstances, while some think that com- 

pensation should, on ejectment or on termination of the tenancy, be allowed 
for the unexhausted value of all improvements suitable to the holding. For 
our recommendations on this point we would refer to page 16 of the minutes 
of our proceedings. 


Ejectment of non-occupancy ryots. 


Compensation for improvementa. 


Head Vi—Transferability of Occupancy Rights, and Presumptions in favour 
of ryots. r 

18. The presumption of law by which we propose to throw the onus of 

proving the non-existence of occupancy rights on the landlord, provided the 
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ryot has been in continuous possession of any land in the village or estate, has 
been already discussed. Some difference of opinion exists as to the expediency 
of rendering occupancy rights transferable by sale. 

Against the principle it was urged— 

(lat) that occupancy rights are under the present law transferable 
where it is the local custom to transfer them. There is there- 
fore no need of altering the law ; 

(2nd) that the effect of e«measure rendering occupancy rights transfer- 
able would be to throw the ryots’ lands into the hands of maha- 
juns or other moneyed men ; 

(8rd) that a measure rendering occupancy rights transferable, being 

subject to the Hindoo law of inheritance, would lead to much 

litigation. 

In reply to these arguments it was urged that as occupancy rights are 
already transferable by local custom throughout the greater part of Behar, it 
would be well to bring the law into harmony with the local practice. 

With reference to Mr. Gibbon’s objections to the sale and purchase of 
occupancy rights, it was said that in Shahabad and other parts of Behar, where 
occupancy rights are at present transferred by sale and purchase, the effect 
has not been to throw ryots’ lands into the hands of mahajuns, or other moneyed. 
men, nor have any difficulties arisen in connection with the Hindoo law of 
inheritance. The peculiar guzashta tenures of Shahabad are an instance where 
cultivators, although Hindoos, have developed a custom of sale and purchase as 
complete in its way as that of the petty talooks of Eastern Bengal. 

After due consideration of these arguments, the opinion of a majority of 
the committee is, however, against rendering oceupancy rights transferable by 
sale and purchase. It is &lso the opinion of a majority of our number that 
occupancy ryots should have the power of sub-letting their holdings, and that 
non-occupancy ryots, holding under æ lease, should have the power of sub- 
letting for the unexpired term of their leases, provided the zemindar is secured 
in the due payment of his rent. 


Head VII.—Simplification and Amendment of the Distraint Law. 


19. Onthis point Mr. Gibbon proposed that the right of distraint be 
abolished altogether. By compelling Behar proprietors to adhere to the 
restrictions which the law imposes on distraint, you would practically deprive 
them of the only power of distraint which they care to exercise, namely, that 
of a private distraint or restraint of crops. It is, Mr. Gibbon thinks better to 
do away altogether with a right which, if exercised according to the intention 
of the law, would be of little or no value, and which, not being exercised in 
accordance with law, has in the past, and may in the future, lead to great 
abuses. In these views a majority of the members concur. : 

20. In case, however, the proposal to abolish distraint should not meet 
with the approval of Government, the amendments in the present law which we 
recommend are that distraint be initiated in a court; that the zemindar shall 
make to the Collector or other court an application, which may be for distraint 
of the crops of any number of ryots residing in the same estate or village, 
showing the amount due from each ryot and the instalments in which the arrear 
is due ; that the Collector shall thereupon make a summary order, a copy of 
which shall be given to the applicant for service. In addition to this, it was 
also proposed to make illegal distraint on the partofa person empowered to. 
distrain liable to the same penalties as are provided by the present law [section ` 
99, Act VIII of 1869] for illegal distraint on the part ofa. person not empower- 
ed to distrain. This proposal was, it will be observed, rejected by a majority 
of one, Those of us who are in favour of making illegal distraint specially 
punishable, yield only a qualified assent to the amendments in the distraint 
law above described. We think that the proposed alterations are not sufficient 
to suppress the illegal practices which now prevail. For our proposals in 
detail under this head we would refer to pages 10, 11 and 13 of the minutes of 
our proceedings. 
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Head VIII.—To limit the right to enhance and make Illegal Enhancement 
punishable. 


21. Our recommendations under this head are— 
(a) that enhancements shall not be allowed, except— 


(1) by written agreement registered under the Registration Act; or 
(2) by order of a court under the Landlord and Tenant Act; 


(b) that enhancement shall not be allowed, except at the suit of a 
person having a permanent interest on the land the rent of 
which it is sought to enhance ; 


(c) that any rate of rent decreed by a court on enhancement suit shall 
not be liable to revision for ten years ; 


(d) that any measurement of land accepted by both parties shall not 
be liable to revision for ten years ; 


(e) that a co-sharer shall not be entitled to enhance the rent of any 
ryot otherwise than through a manager authorized to collect 
the rents of the whole estate; 


(f) that at least six months’ notice of enhancement shall be given 
before the beginning of the year from which the enhancement 
is to take effect ; 


(g) that notice of enhancement shall be served in the same way as a 
summons under the Civil Procedure Code, and that such notice, 
in addition to the grounds on which the enhancement is claimed, 
shall also specify the particulars alleged in support of those 
grounds, namely, the precise particulars of the computation on 
which the enhancement is claimed. 


(A) We propose to define “adjacent places” in section 18, Act VIII of 
1869, as meaning the same village, or a village immediately 
adjoining that in which the land is situated. 


These restrictions will, we think, be sufficient to prevent illegal and arbi- 
trary enhancements. 


Head IX.—To make the Demand of Tllegal Cesses Pumishable. 


22. Under this head we have no suggestions to make. The exaction of 
illegal cesses is punishable under the present law. The accounts which we 
propose to have filed in the Collectors’ offices will enable a ryot to certify him- 
self of the amount of the zemindar’s annual demand. If the ryot voluntarily 
pays cesses over and above that demand, we do not see how he. can be prohi- 
bited by law from doing so. All that we desire to secure is that the ryot shall 
really have a genuine choice in the matter. 


Head X.—To recognize and provide by law for the system of payment in kind. 


23. Under this head we recommend— 


(a) that in case of dispute as to the amount or value of the crop, the 
Collector shall, on application from either party, depute a proper 
- officer to make the division, estimate, or appraisement. This 
provision we have borrowed from the North-Western Provinces 

and Oudh Rent Acts: 


(8) that the danabundi (appraisement) papers be filed in the Collector’s 
office within fifteen days of the appraisement : 


(e) that where a tenant, without due cause, allows bhaoli lands to lie 
fallow, he shall be liable to pay a cash rent for such lands in 
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respect of the period during which the land was fallow, such cash 
rent not to exceed that paid for the same description of land in 
the neighbourhood : 

(d) that where occupancy rights have been established, the occupancy 
ryot or the zemindar shall be entitled to commute bhaoli into 
cash tenures at the cash rates paid by other occupancy ryots in . 
the neighbourhood, and if cash tenures do not exist in the neigh- 
bourhood, at a cash rate equivalent to the average value of the 
zemindar’s share of the produce, calculated on the outturn of the 
preceding five years: 

(e) that where the proportion of the produce to be taken by the zemin- 
dar is not specified on any written agreement, it shall be pre- 
sumed that the zemindar is entitled to half and the ryot to half. 


24. In the papers referred for our consideration the evils of the bhoali 
system in South Behar are described by Baboo Bhemola Churn Bhattacharjeea, 
Deputy Collector of Behar, as follows :—*" The next engine of oppression in 
the hands of the zemindar is not to make the danabundi (appraisement of crops) 
at all, but to let the grain rot in the threshing floor or in the field. When 
the ryots decline to accept the zemindar’s terms as to the share of the produce, 
the zemindar declines to make the appraisement. One year’s loss of rent is 
nothing to him (the zemindar), but to the ryot the loss of one year’s crop means 
starvation. The grain is allowed to rot in the fields, or is eaten up by birds, 
unless the ryots come round in time.” ‘Another mode of oppression,” writes 
the same gentleman, “is that after the danabundi or agorabattai (appraisement 
or apportionment of the crops) has been made, the zemindars do not allow the 
ryots to take away their grain.” é 

25. It will be seen from the above description that the zemindars of South 
Behar practically take, by way of rent, as much of the crop as they choose to 
claim. The existing law makes no special provision for the realization of rents 
in kind. It therefore intended that rents in kind should be realized by regular 
suit or by distraint, in the same way as where rent is payable in cash. The 
practice, however, is for the zemindar to prohibit the cutting or removal of the 
crop till the tenant agrees to his appraisement or division of the produce, as the 
case may be. The evils attendant on the system described will, we think, be 
sufficiently met by the measures which we recommend, and which will be found 
in detail in page 12 of the minutes of our proceedings. 


Head XI—The provision of a Summary Procedure for the Realization of 
Rents. 


26. Under this head Mr. Browne brought forward proposals for a Sum- 
mary Procedure Bill, to be extended to Behar in case the right of distraint is 
abolished. Mr. Browne’s proposals are— 

1at.—That landlords be allowed to sue summarily for arrears of rent of 
one year’s standing or less; that such suits shall be entered in a 
register to be called the “Summary Register.” ‘Such summary 
suits shall be instituted on payment of a small fixed fee, the 
amount of which is to be determined by the Local Government. 

2nd.—That if in any such summary suit the tenant denies altogether the 
relationship of landlord and tenant, the suit shall be dismissed, 
and the zemindar shall be left to sue in the ordinary way. 

8rd.—If the relationship of landlord and tenant is admitted, the tenant 
shall be allowed to raise no other plea than that of payment. 
After deciding on that plea, the court shall pass orders for pay- 
ment of amounts admitted, if any, and of amounts respecting 
which the plea of payment has been raised, but not proved to the 
satisfaction of the court. The plaintiff will be left to sue for 
the balance of his claim in the ordinary way, that is to say, by 
regular, as distinguished from summary, suit. 
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4th.—That when a decree is passed for an arrear of rent, whether due 
at the end of the year or not, and the plaintiff has included in 
his plaint a prayer for ejectment of the defendant, such defendant 
shall at the end of the year be liable to be ejected from the land 
in respect of which the arrear is due, unless the amount of the 
decree, with interest and costs of the suit, be paid up within thirty 
days from the date of the decree. 

To show the way in which this procedure would work in practice, we may 
take a concrete example :— 

A, a ryot, is sued by B, his landlord, for one year's rent, alleged to be 
Rs, 25. A says that his rent is only Rs. 10, and alleges that he has paid that 
amount. The court would only in the question of payment of Rs. 10, 
and B would have to sue for the balance of his claim in the regular way. 

We think this A better than that suggested in the Bengal Sum- 
mary Procedure Bill: 

1st.—Because under the Bengal Bill (section 10) a summary suit cannot 
be entertained without satisfactory proof that rent at the rate 
claimed has been paid in respect of the holding during the pre- 
ceding year or years. 

This section would, we fear, render the Summary Procedure Bill ineffec- 
tual in Behar. The rate would in every case be disputed, the whole case 
would have to be gone into, and the proceedings would be nearly as dilatory as 
they now are under the present law. 

2nd.—We prefer Mr. Browne’s proposals to the Bengal Summary Pro- 
cedure Bill, because the latter leaves it to the discretion of the 
court to allow the tenant to appear and defend the case or not 
as the court deems fit. 


We are not in favour of conferring any such discretion on the courts. We 
think the practical working of the Bengal Bill would be that the courts, accord- 
ing to the bias which may be given them, would either allow the ryot to 
defend every suit, or that they would arbitrarily refuse permission to defend 
- suits. In the former case the Bill would be inoperative, and in the latter much 
hardship might be caused to the ryots. For these reasons a majority of our 
number prefer Mr. Browne’s proposals to the Bengal Bill. One of us 
(Mr. Gibbon) prefers the Bengal Bill, so far modified that a ryot shall not be 
liable to ejectment except at the end of the year, while another (Mr. Anderson) 
prefers the Bengal Bill in its entirety. 


Head XII.—The empowering Collectors to effect a settlement in disputed 
case. 


27. A majority of us think that no action under this head is generally 
required in Behar. In special cases the Settlement Bill may be found useful, 
but these cases can be separately dealt with as they arise. Two of our number 
(Babus, Joy Prakash Lal and Harbans Sahai) think that the Hon’ble Kristodas 
Pal’s Bill will be of much benefit in Behar, while another thinks that the Bill, 
if modified in certain particulars, is much required, and that it would be of 
great benefit to zemindars and ryots alike,. 


Head XITT.— Miscellaneous. 


28. In addition to the measures summarized under the preceding heads, 
we also recommend the following amendments in the existing law :— 

1st.—Where the instalments in which rent is payable have not been 
settled by a written agreement between the parties, that the 
Collector be empowered to fix and declare for each district, or part 
of a district, the instalments in which rent shall be payable. 

2ud.—That measurements of estates or tenures be not allowed oftener 
than once in ten years, and only on the part of a person, or body 
of persons, representing the entire proprietary interest. A co-sharer 
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may dispute the accuracy of the measurement within six months- 
of its completion. 

8rd.—That plaints for arrears of rent should specify the boundaries and 
arrears of the fields and plots in respect of which the arrear of 
rent is claimed. 

4th.—That where there is a dispute between rival rent claimants as to 
which of them is entitled to the whole or any quota of a ryot’s 
rent, and the ryot is doubtful as to which of the rival claimants 
is entitled to the rent, he shall be entitled to deposit it in court; 
that such deposit shall have, as far as the ryot is concerned, the 
same force and effect as if he had paid the amount deposited to 
the person legally entitled to it. The existing provisions as to 
deposits in court contemplate disputes as to the amount, not the 
distribution, of the rent. 


29. With a view to defraying the expenses of the extra establishment 
required for the hearing of summary suits, for the enforcement of legal dis- 
traint, for the suppression of illegal distraint, for the division and appraisement 
of crops in bhaoli teunres, and for carrying out our other recommendations, it 
was proposed— . 

(a) to legalise the cess known locally as hisabana, and to have it paid 
into the Government treasury as a patwarees’ and kanoongoes’ 
fund, in the same way as is done in the North-West Provinces. 


(&) to charge court fees on applications for distraint, such fees to be 
assessed at double the ordinary ad valerem rate for a suit for 
the amount claimed. At present such applications. escape with- 
out any ad valorem court fee. The word “ DistRaint” might, 
it was suggested, be written across stamps borne by such appli- 
cations; a separate account of the amount of such fees might 
be opened, and the proceeds might be appropriated to the pay- 
ment of the necessary establishment. 


(c)—It was also proposed that applications for service of enhancement | 
notices (section 14, Act VIII of 1869) should bear court fees 
as in a ‘civil suit, such fees to be assessed on the capitalised value 
of the proposed enhancement. 


80. In support of these proposals it was urged (1) that it is not fair to 
burden imperial funds with the special expenditure required in order to remedy 
particular abuses in a particular province; (2) that in principle it is the same 
thing whether the assistance of the court in recovering rent is sought by process 
of distraint or by regular suit. If the plaint in the latter case bears court fees, 
so should application for distraint in the former. The process of distraint 
being the more open to abuse, should, it was argued, be discouraged, and should 
therefore bear higher court fees; (3) similar argument@ were advanced in 
favour of assessing court fees on enhancement notices. A majority of our 
number think that it is not expedient to impose any new cesses. We are also 
of opinion that, inasmuch as the zemindar seeks to recover, whether by distraint 
or by enhancement notice, only his dues, no special court fees should be - 
charged. ‘ 

- Mr. Browne thinks that the summary suits will pay for themselves, while 
Mr. Hodgkinson is of opinion that the stamp fees to be paid by landlords on 
filing their accounts, and by ryots for copies of these accounts, will meet the 
other expenses to be incurred. 3 

In these views a majority of us concur. 


81. We beg to say tuat our proposed amendments and alterations affect 
so many provisions of the present law that we do not deem it sufficient to draft 
a supplementary Bill. We think it in every way expedient that the whole 
rent-law should be re-cast, and that the intermixture of the subjects which 
occur in the present law should be avoided. 

To re-cast the whole law would be, we regret to find, a task which, for 
various reasons, is beyond our powers. We would therefore respectfully request 
that the drafting of a Bill be undertaken by a trained officer of. the Legislative 
Department, 
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82. In conclusion, we would express a hope that the results of our deli- 
berations may in some degree help towards the framing of a rent-law for Behar, 
which will prove beneficial alike to tenant and landlord, and which will thus 
promote the general prosperity of the province. 


(Signed) F. M. HALLIDAY, President of 
Commr. of Patna. i the Committee. 
J. F. BROWNE, 7 
Judge of Patna. 


C. F. WORSLEY, 
Collector of Mojufferpore. 
G. TOYNBEE, 
Collector of Patna. 
D. N. REID, ; 
Indigo Planter, Sarun. 
W. B. HUDSON, 
Indigo Planter, Chunparun. 
G. ANDERSON, 
Indigo Planter, Dhurbhunga. 
BHEMOLA CHURN BHUTTACHARJEEA, 
Deputy Collector. 
BHOOP SEN SINGH, 
Govt. Pleader, Gya. 
M. FINUCANE, 0. s. .., sda a Secretary. 


Members. 
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APPENDIX 1—Précis of Declarations of Government as to interchange of 
Leases and Counterparts. 


1. “On the 14th May 1772 it was determined to conclude a settlement 
of these provinces (Bengal, Behar and Orissa) for a period of five years. It 
was at the same time resolved that as the Company have determined to stand 
forth as Dewan, the servants employed in the management of collections shall 
be henceforward styled Collectors, instead of Supervisors.” ‘Rules were there- 
fore passed for the guidance of the Collectors and Dewans, and the following 
provisions were mad@for the security of the ryots: “That the farmer or con- 
tractor with Government (i. e., the predecessors of the present zemindars) shalt 
not receive larger rents from ryote than the stipulated amount of the potiahs on 
any pretence whatever; that no mathoots or assessments under the name of 

~ mangni, bouree gunda sood, or any other abwab or tax, shall be imposed upon the 
ryots; that those articles of abwab which are of late establishment shall be care- 
fully scrutinised, and, at the discretion of the committee, abolished, if they are 
found to be oppressive and pernicious.”—(Harrington’s Analysis, Volume ITI, 
pages 12 and 13.) On conviction for a violation of the foregoing provision, the 
[then] farmer (i. e., the now proprietor) ‘ was to be compelled to re-pay to the 
ryot the sum EXTORTED, and to Government a penalty of equal amount, and 
Sor a repetition of the offence, or in a notorious case, the farmer’s lease was 
to be annulled.” 


2. In 1776, the five years’ settlement being about to expire, the Governor 

‘ ey », General (in a minute dated Ist November, printed 

before the Pormancat Settlement in Colebroke’s Digest, page 206) proposed that 
special officers should be deputed, among other 

things, “ to secure the ryots in perpetual and undisturbed possession of their 
lands, and to guard them against arbitrary exaction”—an object which, the 


REPORT OF THE RENT LAW COMMISSION. 259 


Governor General remarked, could not be secured “ by proclamations and edicts, 
nor by indulgences to zemindars and farmers.” The Governor General added 
that, “notwithstanding the solemn engagements of the zemindars and the 
peremptory injunctions of Government, not a potiah had yet been granted, nor 
will be granted unless further measures are taken.”—(Phillips’ Tagore Law 
Lectures, 1876, page 251. Harrington’s Analysis, page 35.) 
8. The farming settlements terminated in 1777. Annual settlements 
Rrota title to a pottah and zemin. Were made from 1778 to 1786. Much power seems 
dara. duty to give’ pottahs declared to haye been thrown into the hands of the zemin- 
in sisenesions: “connec with the dars by Government at this time. In 1787 Lord 
ere" Cornwallis, in accordance with the directions of 
the Board of Directors, instituted inquiries of a comprehensive character, with a 
view “ to settling a permanent revenue with each zemindar for a long term of 
years.” In connection with these inquiries we find that Mr. Shore, in his 
minute respecting the Permanent Settlement of lands in the Bengal Provinces, 
dated 18th June 1789 (printed in Appendix No. 1 to the fifth Report of the 
Select Committee of the House of Commons appointed to enquire into the affairs 
of the East India Company, 1812), describes the condition of the ryots and 
their reluctance to accept pottahs in words which, with slight modifications, 
might not inaptly be applied to the state of things existing in Behar up to the 
present day. . ` 

“ The abuses,” remarked Sir John Shore, “that subsist are great, and more 
important to be known. Amongst these the following may be enumerated :— 

“ First.—The arbitrary impositions of the-zemindars, farmers and others 
to which the ryots are subject, which are generally measured by their supposed 
ability to pay them. The pretences for these impositions are various; the death 
of a zemindar, the birth of a son, any increase by Government upon the 
zemindar, are some amongst the number.- A stipulation is sometimes exacted, 
and without ceremony given, that these taxes shall terminate with the year, but 
they are seldom relinquished without the substitution of others to an equivalent 
amount. 

“ Second.—The want of formal engagements between the renters and the 
ryois. This ie a very general complaint, as it renders it almost impossible to 
detect exactions. 

“ Third.—The inequality of the assessment, to the advantage of the 
superior, and to the great injury of the inferior, ryots, established by the 
influence or impositions of the former, 

“ Fourth.—The indefinite terms of the pottahs in some places, which neither 
specify the quantity nor the quality of the land, or rate of payment. 

“ Fifth.—The arbitrary custom of levying the deficiency occasioned b 
failures in some parts of a district upon the other ryots. è 

“ Sizth.—The continual breach of engagements with the ryots on the part 
of the zemindars or landlords and renters. 

A Seventh.—The want of regular discharges to the ryofs for the rents which 
ey pay. 
7p On the other hand, the ryots derive advantages even from abuses. The 
want of engagements, or of precision in the terms of them, affords them 
opportunities of imposing upon the landlords. Artifice is opposed to exac- 
tion, and often with success. They cultivate lands of which there is no account, 
and hold them in greater quantity than they engage for : hence they are enabled 
to pay rents and cesses which appear extortionate. They hold lands at reduced 
rates by collusion ; obtain grants of land fit for immediate cultivation on the 
reduced terms of waste land, and, by management with a renter at the close of 
a lease, procure fictitious pottahs and accounts, to be made out with a view to 
defraud his successor. ; JAN: 

“ It has been found that the ryots of the district have shown an aversion 
to receive pottahs, which ought to secure them against exaction ; and this 
disinclination has been accounted for in their apprehensions that the rates of 
their payments being reduced to a fixed amount, this would become a basis of 
future imposition. But admitting this to have its weight, the objection may 
‘be also traced to other sources. In the preceding explanations the Collector of 
Rajshahye informs us ‘ that he fears the ryots would hear of the introduction 
of new pottahs with an apprehension that no explanation could remove.’ 
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“Tn almost every village, according to its extent, there is one or more head 
ryot, known by a variety of names in different parts of the country, who has in 
some measure the direction and superintendence of the rest. For distinction 
I shall confine mysclf to the term mundul; he assists in fixing the rent, in 
directing the cultivation, and in making the collections. 

«“ This class of men, so apparently useful, seem greatly to have contributed 
to the growth of the various abuses now existing, and to have secured their own 
advantages, both at the expense of the zemindar, landlord, renter, and inferior 
‘ryots. 
oe Their power and influence over the inferior ryots is great and extensive ; 
they compromise with the farmer at their expense, and procure their own rents 
to be allowed, without any diminution in what he is to receive, by throwing 
the difference upon the lower ryots, from whom it is exacted by taxes of 
various denominations. They make a traffic in pottahs, lowering the rates of 
them for private stipulations, and connive at the separation and secretion of 
lands. If any attempt is made to check the abuses, they urge the ryots to 
complain, and sometimes to resist. In Beerbhoom a striking instance of this 
has been exhibited. When an attempt was made to equalise the assessment 
of the ryots, by removing the burthen from the lower class and resuming the 
illegal profits of the munduls [called in Behar jeth-ryots], an immediate 
opposition was made, and the complaints came to Calcutta. The Goncrn- 
ment was obliged to interfere with a military force to anticipate disturbances, 
and at present the ryots are apparently averse to an arrangement proposed for 
their benefit, and upon principles calculated to ensure it. On a former 
oceasion, when a general measurement was attempted by the zemindar of the 
same district as a basis of a general and equal assessment, the munduls, by a 
contribution, prevailed upon him to forego it. In Purneah this influence has 
equally been exerted to interrupt the power and duties of the Collector. In 
Rajshahye we are informed by the Collector that the head munduls are become 
the real masters of the land, and the first object of a zemindar should be to effect 
a gradual reduction of their power.” 

In the same minute Mr. Shore proceeds to state (page 207 of the Fifth 
Report) the several propositions which had been made at various times “ for the 
introduction of regularity and the correction of existing abuses.” Mr. Francis,” 
he says ‘ proposed that it should be made an indispensable condition with the 
zemindar that in the course of a stated time he shall grant new poltahe to hia 
tenants, either on the same footing with his own quit-rents, that is, as long as the 
zemindar’s quit-rent remains the same, or for a term of years, as they may agree. 
The former is the custom of the country. This will become a new assil jumma 
for each ryot, and ought to be as sacred as the zemindar’s quit-rent. The 
pottah should be expressed in the simplest terms possible without a single abwab 
or muthote—so much per beegha of land which he cultivates, varying only 
according to the articles of produce or quality of the soil.—(Paras. 233-244.) 

“ By some it has*been proposed that the Collectors should grant pottahs 
to the ryots, and we have, I believe, on some occasions authorized this measure, 
but of late the applications on this subject have been postponed for general 
considerations.” —(Para, 411.) _ 

4, Notwithstanding the peremptory injunctions for interchange of pottahs 

Notwithstanding these injunctions, and kabooliyats, only one Collector, ly, the 
pottahs not given. Collector of the 24-Pergunnahs, was able to report 
in 1789 “that a form of pottah had already been adopted for the lands in his 
division; that pottahs were granted according to that form, and that a general 
register of them was kept; and it is a significant circumstance that in 1832 we 
find it recorded “that in the villages of the 24-Pergunnahs which comprise 
what is denominated the Honorable Company’s zemindari (and in these only) 
the rights of the ryots, were fully recognised: and maintained, and exist to this 
day.”—Land Tenure, by a Civilian, 1832). 3 

5. We now come to the decennial settlement, which, in the words of 

Provision made in the decenniat the Select Committee of the House of Commons, 
settlement for interchange of pottaha ‘ led to one of the most important measures ever 
end noig: adopted by the East India Company, in reference to 
themselves by fixing the amount of their land revenue in perpetuity, and to the 
landholders in the establishing and conveying to them rights hitherto unknown 
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and unenjoyed in this country.” On the conclusion of the decennial settlement 
a reference was made by the Governor General tothe Board of Directors, asking 
their approval to rendering the settlement just concluded permanent and fixed 
for ever. The Directors in their reply, dated 29th September 1792, expressed 
their assent; but added “that they considered the settlement of rents in per- 
petuity, not as a claim to which the landholders had any pretensions, founded 
on the principles or practice of the native Government, but as a grace which it 
would be good policy for the British Government to bestow upon them. In 
regard to the proprietary right to the land, the recent inquiries had not estab- 
lished the zemindar on the footing of the owner of a landed estate in Europe, 
who may let out portions, and employ and dismiss labourers at. pleasure ; but, on 
the contrary, had exhibited, from him down to the actual cultivator, other 
inferior landholders styled talookdars and cultivators of different descriptions, 
whose claim to protection the Government readily recognised, but whose rights 
were not, under the principles of the present system, so easily reconcilable as 
to be at once susceptible of reduction to the rules about to be established in 
perpetuity. 

“These the Directors particularly recommend to the consideration of the 

Government, who, in establishing permanent rules, were to leave an opening 
for the introduction of any such in future as from time to time may be found 
necessary to prevent the ryote being improperly disturbed in their possessions or 
subjected to unwarrantable exactions. This, the Directors observed, would be 
clearly consistent with the true practice of the Mogul Government, under which 
tt was a general maxim that the immediate cultivator of the soil, duly paying 
hia rent, should not be dispossessed of the land ke occupied; and this (they 
Surther observed) necessarily supposes that there were some limits by which the 
rent could be defined, and that it was not left to the arbitrary determination of 
the zemindar, for otherwise such a rule would be nugatory ; and in point of fact 
the original amount seems to have been anciently ascertained and fixed by an 
Act of the Sovereign. Subsequent inquiries, particularly in the Deccan and 
more southern part of India, have confirmed these observations. The division 
of the crop or produce, taken in money or in kind, fixes and limits this demand ; 
and as long as the ancient rules were scrupulously observed, the State and its 
subjects derived a mutual advantage from the increase of cultivation, while the 
rate of taxation remained fixed and invariable. Notwithstanding the foregoing 
reservations, the advantage actually to be conferred, in rendering the amount 
of revenue which the landholders had recently entered into voluntary engage- 
ments to pay, parpena or fixed for ever, and thereby securing them from any 
further demand of rent or tribute, or of any arbitrary exaction whatsoever, 
was so new, so unexpected, and of such inestimable value to the landholders, 
as led the Directors to believe would induce them assiduously to employ them- 
selves in improving their estates, and, on the other hard, would place the 
security of the public revenue on a solid basis founded on the growing pros- 
perity of the country.” 

6 On the authority conveyed in the Directors’ letter, Lord Cornwallis 

Specific declarations of the perma. proceeded to notify, in 1793, the permanency of the 
nout settlement as to seminars cbii- decennial settlement. To prevent any possible mis- 
gation to give pottahs. conception, the proclamation distinctly declares that 
“it being the duty of the ruling power to protect all classes of the people parti- 
cularly the helpless, the Governor General in Council reserves the right to make 
such regulations as may be necessary from time to time for the protection and 
welfare of the dependent talookdars, ryots, and other cultivators of the soil.” 
Under the rules of the decennial settlement it was provided— 

(a) that zemindars should prepare a suitable form of pottah and sub- 
mit it to- the Collector, who, after approval, was to notify to the 
ryots that such pottah might be obtained, and no other form of 
pottah was to be allowed (Article 61): 

(b) rents were to be specifically stated in the pottah by whatever rule 
or custom they were regulated (Article 60): 

(c) landholders were required to prepare and tender potiahs for the 
adjusted rent, and were to be fined for refusal (Article 62): 

(d) landholders were allowed to the end of 1198 to prepare and deliver 
pottahs. After that period no engagements for rent contrary to 
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those ordered were to be valid, and claims made by landholders 
on engagements on which the assul rent and abwabs had not 
been consolidated were to be nonsuited with costs.—{Amended 
regulation for decennial settlement, Article 65.) 

7. These provisions, forming as they ‘do part of the permanent settle- 
ment, were, with modifications and amendments re-enacted by Regulation 
VIII of 1793, which, in section 59, again reiterates the declaration that “actual 

roprietors, dependent talookdars, and farmers were required to cause a pottah 
‘or the adjusted rent to be prepared and tendered to the ryot, either granting 
the same themselves, or entrusting their agents to grant the same.” 

Regulation V of 1812, section 3, repealed the provision for rendering all 
pottahs not in the prescribed forms invalid, and declared zemindars entitled to 
grant pottahs in such form “as the contracting parties might deem most con- 
venient and most conducive to their interests.” 

Act X of 1859 and Act VIII of 1869 (section 2) declare that every ryot 
is entitled to receive a pottah from the person to whom the rent of the land 
cultivated by him is payable. The tender of a pottah entitles the landholder 
to receipt of a kabooliyat in conformity with the terms of the pottah. 

It thus appears that, while under the old regulations, landholders were 
bound to render pottahs in prescribed forms, failing in which they were liable 
to be nonsuited with costs, more recent laws and regulations leave it optional 
with them to tender specific forms of pottahs or not, as they think fit, and 
merely declare that the ryots are entitled to pottahs. These the ryots can now 
obtain by regular suit, but only with an amount of delay and expense which 
has practically rendered the privilege a nullity. 


Appenpix II.—Note on Limitation of Enhancement of Rents. 


At the instance of the Commissioner of Patna the following note has been 
drawn up with a view to showing that the limitations on the right to enhance, 
proposed by the Committee, are not inconsistent either with the rights conferred 
on proprietors by the permanent settlement, or with the ancient customs of this 
country. . 

Hindoo law (1).—According to the ancient Hindoo law, “ cultivated land 
was the property of him who cut away the wood or who cleared and tilled it.”— 
Munnoo Smrita, Chapter IX, Sholk 44, Land Tenure, by a Civilian, page (1). 

“The right so acquired might be sold, bequeathed, or otherwise alienated 
at the discretion of the individual who cultivated it.”—(ZJdem.) 

“Land under cultivation was liable to a tax to the State of a certain pro- 
portion of its produce, the amount of which was an eighth, sixth, or twelfth part 
of the produce, according to the capabilities of the soil and expense of cultiva- 
tion. The demands of Government were limited to this amount except on 
occasions of great public emergency.” — (Idem, page 2.) 

Extracts from the Institutes of Munnoo (quoted by the author pages 1 to 
20) go to show that the proprietary right in the soil was vested neither in the 
Sovereign nor his tax-gathers, but in the ryot or cultivator; that the State 
claimed and received a portion of the crop raised in consideration of the pro- 
tection afforded to the cultivator under a regular Government. To the same 
effect was the Mohamedan law, as is shown by the extracts’ from Mohamedan 
law books of great celebrity quoted by the author of “Land Tenure by a 
Civilian,” pages 33 to 39 (also “Baillie’s Land Tax introductory essay). 

It is unnecessary to enter into the discussions which arose in connection 
with the decennial settlement as to who was the real proprietor of the soil, 
whether the actual cultivator, the zemindar who collected the Government tax, 
or the Sovereign. It is sufficient to note that a Select Committee of the House 
of Commons, on consideration of the best evidence that could be advanced on 
the subject, recorded, in 1812, its opinion on the position of zemindars before 
and after the permanent settlement in the following words :— 

“In the extensive plains of India a proportion, estimated in the Company’s 
provinces at one-third by Lord Cornwallis, at one-half by others, and by some 
at two-thirds of land capable of cultivation, lies waste, and probably was never 
otherwise. It became, therefore, of importance to the native Governments, 
whose principal financial resource was the land revenue, to provide that as 
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the population and cultivation should increase, the State might derive its pro- 
portion of advantage resulting from this progressive augmentation. Whatever 
might be the motive of its introduction, the rule of fixing the Government 
share of the crop had this tendency. This rule is traceable as a general 
principle through every part of the Empire which has yet come under the 
British dominion, and undoubtedly had its origin in times anterior to thé 
entry of the Mohamedans into India. By this rule the produce of the land, 
whether taken in kind or estimated in money, was understood to be shared in 
distinct proportions between the eultivator and the Government, The shares 
varied when the land was recently cleared and required extraordinary labour ; 
but when it was fully settled and productive, the cultivator had about two-fifths, 
and the Government the remainder. The Government share was again divided 
with the zemindar and the village offiecrs, in such proportion that the zemindar 
retained no more than about one-tenth of this share, or little more than 
three-fiftieth parts of the whole; but in instances of meritorious conduct the 
deficiency was made up to him by special grants of land, denominated nauncaur 
(or subsistence). The small portions which remained were divided between the 
mokuddim, or head cultivator of the village, who was either supposed instru- 

“mental in originally settling the village, or derived his right by inheritance or 
by purchase from that transaction, and had still the charge of promoting and 
directing its cultivation ; the pausbaun or gorayat, whose duty it was to guard 
the crop, and the pufwaree or village accountant, perhaps the only inhabitant 
who could write, and on whom the cultivators relied for an adjustment of their 
demands and payments to be made on account of their rents.” 

Further on in the same report the Select Committee proceed to describe 
the changes in the native system which were introduced by the Permanent 
Settlement. Extracts from this description have been already quoted. Who- 
ever was the real proprietor before the Permanent Settlement, that settlement 
did, at all events, distinctly declare that zemindars were to be considered as the 
real proprietors for the future. But the declaration. was equally distinct that 
“a property in the soil was not to be understood as conveying the same rights 
as in England ; the difference being as great as between a free constitution and 
an arbitrary power—(vide Sir John Shore’s minute printed in 5th report). 

Sir John Shore, in his minute dated 8th December 1789 (Appendix B to 
5th Report, page 478), remarked that, “ though the interference on the part of 
Government between tenants and zemindsrs was absolutely necessary, yet this 
interference was an ivasion of proprietary rights and an assumption on the 
part of Government of the character of landlord which belong to the zemin- 
dar.” In answer to Mr. Shore, Lord Cornwallis, in è minute dated 10th 
February 1790 (printed 5th Report, Volume I, page 486), wrote a follows :— 

“I agree with Mr. Shore that some interference on the part of Govern- 
ment ig undoubtedly necessary for effecting an adjustment of the demands of 
the zemindars upon the ryots ; nor do I conceive that the former will take alarm 
at the reservation of thie right of interference when convinced that Government 
can have no interest in exercising it, but for the purposes of public justice. Were 
the Government itself to be a party in the cause, they might have some 
grounds for apprehending the result of its.decisions. 

“Mr. Shore observes that this interference is inconsistent with pro- 
prictary right, that it is an encroachment upon it to prohibit a landlord from 
imposing taxes upon his tenant, for it is saying to him that he shall not raise 
the rente of his estates; and that if the land is the zemindar’s, it will only be 
partially his property, whilst we prescribe the quantum which he is to collect, 
or the mode by which the adjustment is to take place between the parties con- 
cerned. 

“ If Mr. Shore means that after having declared the zemindar proprietor 
of the soil in order to be consistent, we have no right to prevent his imposing 
new abwabs or taxes on the lands in cultivation, I must differ with him in 
opinion. Unless we suppose the ryats to be absolute slaves of the zemindars, 
every beezha of land possessed by them must have been cultivated under an 
express or implied agreement that a certain sum should be paid for each beegha 
of produce, and no more. Every abwab or tax imposed by the zemindar over and 

- above that sum is not only a breach of that agreement, but a direct violation of 
the established laws of the country. The cultivator therefore has tn such case an 
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undoubted right to apply to Government for the protection of kis property, and 
Government is at all times bound to afford him redress. I do not hesitate, 
therefore, to give it as my opinion that the zemindars neither now nor ever 
could possess a right to impose taxes or abwabs upon the ryots; and if, from 
the confusions which prevailed towards the close of she Mogul Government, 
or negiet, or want of information, since we have had the possession of the 
country, new abwabs have been imposed by the zemindars or farmers, that 
Government has an undoubted right to abolish such as are oppressive and 
have never been confirmed by a competent authority, and to establish such 
regulations as may prevent the practice of like abuses in future. 

“ Neither is the privilege which the ryote in many parts of Bengal enjoy of 
holding possession of the spots of land which they cultivate, ao long aa thay pay the 
revenue assessed upon them, by any means incompatible with the proprietary rights 
of the zemindars. Whoever cultivates the land, the zemindara can receive no 
more than the established rent, which in most places is fully equal to what the 
cultivators can afford to pay. To permit him to dispossess one cultivator for the 
sole purpose of giving the land to another, would be vesting him with a power to 
commit a wanton act of oppression, from which he could derive no benefit. The 
practice that prevailed under the Mogul Government of uniting many districts" 
into one zemindari, and thereby subjecting a large body of people to the control 
of one principal zemindar, render some restriction of this nature absolutely 
necessary. The zemindar, however, may sell the land, and the cultivators must 
pay the rent to the purchaser. 

“ The rents of an estate can only be raised by inducing the ryote to cultivate 
the more valuable articles of produce, and to clear the extensive tracta of waste 
land which are to be found in almost every zemindari in Bengal.” 

The Select Committee* who framed Act X of 1859, in their report, 
presented to the Legislative Conncil of India, dated 26th March 1859, made the 
following remarks regarding occupancy rights and the limitation of enhance- 
ment of rents :— 

“ Section V—The original Bill, following the phraseology of the eziating 
law, declared ryots not holding at fixed rates entitled to pottahs at pergunnah 
rates.” This expression has been objected to on the ground that there are 
really no known pergunnah rates. The recognition of a right of occupancy 
imphes necessarily some limit to the discretion of the landholder in adjusting the 
rent of persons possessing such a right. There was a discussion on this subject 
between the North-Western Provinces, the Sudder Court, and the Board 
of Revenue in 1850, and it was then apparently admitted that “it was the 
acknowledged right of the ryot to hold at customaryt and fair rates.” We 
have adopted similar phrases. 

Section VI—The laws in force speak of ‘khoodkasht ryots’ as possessing 
rights of occupancy, and in some places the word ‘ khoodkasht’ sent to be 
considered as synonymous with ‘ resident.’ i 

“Resident was therefore the word used in the original Bill. But it has 
been pointed out by the Western Board that residency is not always a condi- 
tion of occupancy, and it appears that, after much inquiry, it was prescribed 
by an order of the North-Western Provinces in 1856, as most consistent with 
the general practice and recognized rights, that a holding of the same land for 
12 years should be considered to give a right of occupancy.” 


MINUTES OF THE PROCEEDINGS OF THE BEHAR RENT COMMITTEE. 


Tue first meeting of the Committee was held at Sonepore on the 9th of 
November 1878. i 


PResEnt. 


1—F. M. Halliday, Esq., Commissioner of Patna, President. 
2—J.F. Browne, Esq., Judge of Patna. 


* Notz.—The Select Committee consisted of the following gentlemen:—Sir B. Peacock, H. B. Harrington, 
H. Ricketts, E. Corrie. 
+ Mamooli and Wajibee. 
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8—C. F, Worsley, Esq., Collector of Mozufferpore. 
4—G. J. S. Hodgkinson, Esq., Collector of Sarun. 
5—G. Toynbee, Esq., Collector of Patna. 
6—W. B. Hudson, Esq., Indigo-planter, Chumparun, 
7—D. Reid, Esq., Indigo-planter, Sarun. 
8—Babu Bemola Churn Bhuttacharjeea, Deputy Collector. 
9— ,, Bhoop Sen Singh, Government Pleader, Gya. 
10— ,, Joy Prakash Lal, Manager of Doomraon Raj. 
ll— ,, Hurbuns Sahai, Pleader, Arrah, 
12—M. Finucane, Esg., 6.3., Secretary. 
The President, in opening the proceedings, said that two draft Bills had 
been drawn up for the consideration of the Committee—one by Mr. Worsley, 
the Collector of Mozufferpore ; the other by Mr. Finucane, the Secretary of 
the Conpbiten, Mr. Worsley’s draft Bill, which had been circulated among 
the ers of the Committee, was, they would observe, new both in form and. 
substance. Mr. Worsley had, as pointed out in the memorandum attached 
to his draft Bill, brought together the most approved suggestions which had 
been made for the amendment of the rent law in Behar, and in pursuing this 
object he had discarded the awkward intermixture of subjects displayed in the 

* Bengal Acts, and adopted the more scientific and lucid arrangement of the 
North-Western Provinces Acts. Mr. Finucane’s draft was based on the 
existing law, certain sections being amended or supplementary sections embody- 
ing the various suggestions made being added. 

The President invited the attention of the Committee to an extract from 
the Government letter to Mr. Moloney, in which it is stated that the less radical 
the interference with the existing law, the more chance there is of the pro- 
posals of the Committee being accepted. The question was then put to the 
vote whether Mr. Worsley’s or Mr. Finucane’s draft should be taken as the 
basis of discussion. For making Mr. Worsley’s Bill the basis of discussion, the 
following gentlemen voted :— 


Messrs. Hodgkinson, Worsley, Hudson, Reid, Babus Hurbuns Sahai and 
Joy Prakash Lall. 


For making Mr. Finucane’s draft the basis of diseussion— 
The President, Messrs.: Browne, Toynbee, Finucane, and Babu Bemola 
Churn Bhuttacharjeea. 


‘The Committee then proceeded to discuss Mr. Worsley’s Bill section by 
section. e 

Section 1 was amended by the insertion of the words “or in any district 
thereof” after “province of Behar.” The section thus amended (quoted 
below) was agreed to— 

(1)—This Act may be called the Behar Rent Act, 1879, and shall take effect in the 

æ ~ province of Beliar or in any district thereof from the date which the Lieutenant- 
Governor of Bengal shall fix by an order published in the Caleutta Gazette. 
Section 2 was amended by the insertion of the words “or in any 
district thereof to which this Act shall be extended ” after the words “ province 
of Behar.” The amended section (quoted below) was agreed to— 

(2)—When, and so soon ae this Act shall commence and take effect, the Landlord and 
Tenant Procedure Act, 1869, shall cease to have operation or effect in the pro- 
vince of Behar, or in any district thereof to which this Act shall be extended, 
save so far as it repeals or modifies any other Regulations or Acts, and save so far 
as regards suits or proceedings which, before the time of commencement of this 
Act, shall have been instituted before any court. l 

Section 3, clause 1, was allowed to stand over for future discussion. 

Clause 2, quoted below, was agreed to— 

Rent means whatever is to be paid, delivered, or rendered by a tenant on account of his 
holding, use, or occupation of land. 

Clause 3 was amended by the insertion of the word “entire” before 
“estate.” The amended clause, as quoted below, was agreed to— 

(3)—Proprietor means a person or body of persons being in possession of an entire estate or 
revenue-free property as owner or owners thereof, and includes a sharer or body of 
sharers being in possession of separate lands held in severalty, or of certain specific 
mouzahs or lands forming part of an estate or revenue-free property under such 
circumstances as are described in sections 12 and 9 (6) of the Estates Partition 
Act 1876, and section 11 of Act XI of 1859, - 


3r 
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Clauses 4 and 5, quoted below, were agreed to— 

(4) —Co-sharer means any person being in possession of an undivided share in an estate or 
revenue-free property as owner thereof. 

(5)—Landholder means the person to whom a tenant is liable to pay rent. 

Clause 6, quoted below, was reserved for future discussion— 

Resident ryot means a cultivator whose homestead is situated in the same estate or village 
in which he holds lands, anp whose father or other relative from whom he has 
inherited resided and held land in the said same estate or village: provided that 
_the aggregate period for which such ryot and his father or such ryot and his other 
relative aforesaid may have so resided and held land shall have been not lesa 
than 12 years. 


Clause 7, quoted below, was agreed to— 
Non-resident ryot means a cultivator who holds land in an estate or village other than 
that in which his homestead is situated. + 
Clause 8 was amended by the substitution of the words “ agricultural 
year of the district” for “‘ Fusli year.” The amended clause, quoted below, 
was agreed to— 
Month means a month of the agricultural year of the district. 


Clause 9 was amended by the substitution of the words “ agricultural 
year of the district” for “ Fusli year.” The amended clause, quoted below, 
was agreed to— 

Year means the agricultural year of the district. 


Clause 10, quoted below, was agreed to— 
The Court means a Civil Court having jurisdiction in any suit or matter. 


Section 4, referred to below, was agreed to— 
Definition of Collector taken verbatim from section 1, Act VII {B. C.) of 1869. 


Carter I1.—Rights and Liabilities of Landlords and Tenante. 


Section 5, referred to below, was a to— 
Taken verbatim from section 16 of Act VIII (B.C.) of 1869, i.e., dependent talookdar, &c., 
holding land at fixed rates since Permanent Settlement not liable to enhancement 
of rent, i 


Section 8, referred to below, was agreed to— 


Taken verbatim from section 17, Act VIII of 1869. . Rent of talookdars not changed for 
2 years to be primd facie evidence of occupancy at that rent since Permanent 
ettlement. 


Section 7, quoted below, was agreed to— 


Ryots who hold at fixed rates of rent, which shall not have been changed from the time of 
the Permanent Settlement, shall continue to hold at such rates ; their tenures are 
heritable and transferable. Such ryots shall be called ryots at fixed rates. 


Section 8, it was agreed that the second part, beginning with “ the pre- 
sumption,” should be omitted (section as amended, referred to below, agreed 
to). The words which the Committee agreed to strike out are quoted bélow :— 


Section amended taken verbatim from section 4 of Act VILL of 1869. The words which 
it was agreed to omit are— 

“The presumption which in this section and section 6 arises from payment of rent at one 
uniform rate for 20 years is not rebutted by a tenant’s omission to plead specially 
that he has held at the same rate from the time of the Permanent Settlement, 
nor by the production of a pottah dated subsequently to the Permanent Settle- 
ment, unless the tenant expressly admite that the tenancy or rate commenced 
from the date of such pottah.” 


Section 9, the section amended, as quoted below, was agreed to— 


Every ryot who shall have cultivated or held land fora erioa of 12 years shall have s right 
of occupancy in the land so cultivated and held by him, whether he holds under 
pottah or not, so long as he pays the rent payable on account of the same; but 
this rule does not apply to kamat, seer, or zerat land belonging to the proprietor 
of the estate or tenure and let by him on lease for a term or year by year, nor 
{as respects the actual cultivator) to land sublet for a-term or year by year by a 
ryot having a right of occupancy, zor to lands held by a tenant in lieu of wages. 

Every resident ryot shall be presumed to have a right of occupancy in all lands which he 
holds in that estate or village with deference to which he is a resident ryot. 
The holding of ‘the father or other person from whom a ryot inherits shall be 
deemed to be the holding of the ryot within the meaning of this section. 


Erplanation IT was amended by the addition of the following words : 
“ Provided that the transferor holds at the time of transfer a registered pottah 
for the whole tenure so transferred.” The explanation as amended would stand 
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thus—“A right of occupancy is heritable: it is also transferable with all lia- 
bilities, provided that no decree is outstanding against the tenant for rent due; 
provided also, that the transferor had at the time of transfer a registered pottah 
for the whole tenure so transferred.”—(See page 8, Head VI, post.) 
Explanation III was agreed to as quoted below— 
The presumption created by this section in favour of a resident. ryot may be rebutted in 
respect of any portion of his tenure by proof that such portion has been held for 
less than 12 years, 


Explanation IV.—It was agreed that clause fa) be omitted. That clause 
(b) remain as in draft. es 

That (¢) be amended as follows :— | 

(c)—Land recognised by village custom as the special holding of a 
co-sharer, or land recognised by village custom as the special holding of a 
co-sharer and treated as such in the distribution of profits or charges among the 
co-sharers. The explanation as amended, and quoted below, was agreed to— 

For the purposes of this section, seer or zerat or khamat or nij jote means— g 

(b)—Land continuously cultivated for 12 years by the proprietor or co-sharer himself 
with his own stock, or by his servants, or by hired labour at his expense, 

(c)—Land recognised by villiage custom as the special holding of a co-sharer, or lands 
ao recognised by villiage custom and treated as such in the distribution of profits 
and charges among the co-sharers. 

Section 10 agreed to as quoted helow— i 

Ryots having rights of occupancy shall be called occupane: ots, and all ryots of 
a inferior legal status shall ba called common ryots. aii 7 
Section 11, as quoted below, was agreed to by a majority of the meeting— 
On the application of any ryot to have his class of tenure determined, the court shall 
determine the class to which he belongs, namely, whether he is a ryot at fixed 
rates or an occupancy ryot, resident or non-resident, or whether he is a common 
ryot, : 

Section 12, quoted below, was agreed to— 

The rent paid by an occupancy ryot shall not be Hable to enhancement, except (a) by 
written agreement registered under the Indian Registration Act, 1877, or (2) by 
order under this Act. š 

Section 13 was agreed to after substituting for the words “in places 
adjacent’ the words “in the same village or villages immediately adjoining 
that in which the land is situated,” and omitting all that follows after the words 
“provided, however.” The section as amended is quoted below— 

- Noeceupancy ryot shal] ba liable to enhancement of rent previously paid by him, except 
on some one of the following grounds, namely, that the rate of rent paid by such 
ryot is below the prevailing rate payable by the same class of ryots for land of a 
similar description and with similar advantages in the same villiage or in any 
villiage having any part of its boundary common with the boundary of the village 
in which the land ia situated. That the value of the produce or the productive 
‘powers of the land have been increased otherwise than by the agency or at the 
expense of the ryot. That the quantity of land held by the ryot has been proved 
by measurement to be greater than the quantity for which rent has been previously 
paid by bim. 

The words which it was agreed to omit, beginning “provided, however,” 
are also quoted below—. < 

“Provided, however, ”— 

(1)—That when the rent is paid in money, the court shall in no case fix a rate in excess 

of one-sixth part of the value of the estimated average produce of the land; 

(2)—That the value of the produce shall be deemed to be the average price realizable for 

each kind of produce af the date of the instalment next following the time at 
which such produce is ordinarily reaped. 

The President here invited suggestions for an easy and practicable way of 
enhancing rents. None were offered. 

Section 14.—First part was agreed to. Second part was amended by the 
omission of the word “ transferable ” before interest, by the substitution of the 
words “ to sue for enhancement of rent” of any ryot for “shall be entitled to 
enhancement of rent of any ryot,” and by the omission of all that follows those 
words. The section thus amended and quoted below was agreed to— 

No co-sharer shall be entitled to enhance the rent of any ryot otherwise ‘than through a 
manager authorized to collect the rents of the whole estate or revenue property on 
of all the co-sharers in the same. 
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No landholder, not being a proprietor nor possessing a permanent interest in land, shall 
be entitled to sue for enhancement of rent of any ryot. 

Section 15.—It was agreed that section 18 (a) of Mr. Finucane’s. draft 
Bill (quoted below) be substituted for this section— 

Any rate of rent decreed after enhancement suit, and any measurement of land accepted 
by both parties, shall be binding on such parties for not tess than 10 years, and 
shall not be liable te revision during that period. : 

Section 16, referred to below, was to— 
This section corresponds generally with section 19 of Act VIII of 1969. 


Section 17.—It was agreed to substitute section 14 (amended) of 
Mr. Finucane’s draft Bill for this section. This section thus amended is quoted 
below— 

No under-tenant or ryot who holds or cultivates land without a written engagement, or 
under a written engagement not specifying the period of such engagement, or 
whose engagement has expired or has become cancelled in consequence of the sale 
for arrears of rent or revenue of the tenure or estate in which the land held or 
cultivated by him is situated, and has not been renewed, shall be liable to pay any 
higher rent for such Jand than the rent payable for the previous year, unless a 
written notice shall be served on such under-tenant or ryot specifying the rent to 
which he will be subject for the next ensuing year, the ground or grounds on 
which an enhancement of rent is claimed, and the particulars alleged im support 
of the same. The notice required under this section must be served at least six 
months before the date from which the enhancement is to take effect. 

Such notice shall be served by the civil court in the same way as a summons under the 
Civil Procedure Code. The provisions of sections 72 to 92 of the Civil Procedure 
Code shall govern service of notice under this section. 

Section 18.—It was agreed to omit this section. 

This section, taken from section 20 of North-Western Provinces Act, was to the following 
effect :— 

In determining the rate of rent payable by a ryot, his caste shall not be taken into consi- 
deration, unless it is proved that by the local custom caste is taken into account in 
determining such rate. And that whenever it is found by local custom or practice 
that any class of person, by reason of their haying formerly been proprietors of 
the soil or of their being resident ryots or otherwise, hold land at favourable rates 
of rent, the rate shall be determined in accordance with such custom or practice. 

Sections 19 and 20.—It was agreed to substitute section 14 (amended) of 

Mr. Finucane’s draft Bill already quoted for these sections. 

Section 21, taken verbatim from section 15 of Act VIII (B.C.) of 1869, 

omitting the explanation of Mr. Worsley’s draft, was agreed to. : ; 

The second meeting of the Committee was held on Monday, the 11th 

November 1878. 


PEESENT: 
F. M. Halliday, Esq., President. Babu Bemola Churn Bhuttacharjeea. 
J. F. Browne, Esq. x Joy Prakash Lall. 
C. F. Worsley, Esq. » Hurbuns Sahai. 
T. M. Gibbon, Esq. »_ Bhoop Sen Singh. 
G. Anderson, Esq. - G. Tynbee, Esq. 
W. B. Hudson, Esq. G. Hodgkinson, Esq. 
D. Reid, Esq. M. Finucane, Esq., ¢.8. Secretary. 


Mr. Browne said that he thought, with the limited time at the disposal of 
the Committee, it would not be possible for them to continue the discussion, 
section by section, on Mr. Worsely’s draft Bill, It would, he suggested, be 
better to take up seriatim the pomts indicated in paragraph 6 of the Govern- 
ment letter No. 2222, dated 7th September, as those at which it is proposed to 
improve the present law. Any member might offer such suggestions as he had 
to make under the various heads, and the Secretary of the Legislative Depart- 
ment, or the Secretary in communication with the Legislative Department, 
might afterwards draft a Bill embodying the suggestions which commended 
themselves to the Committee. Mr. Worsley having said that he had no objec- 
tion to Mr. Browne’s proposal, the Committee proceeded to discuss seriatim the 
points indicated in the Government letter. It was, however, understood that 
any question as to which the Committee had come to a conclusion at their first 
meeting shotld not be open to re-discussion, except with the special consent of 
the President, and, also, that the conclusions arrived at in the first meeting 
should be allowed to stand, unless specially modified by the subsequent resolu- 
tions of the Committee. 
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Head I—AImprovement of the System of Zemindari Accounts in connection 
with the Obligations imposed on Putwarees. 


Under this head it was put to the Committee— 

(a) Whether zemindars should be bound by law to file accounts annually 
inthe Collector’s office, or in such other public office as the Local Government 
may direct. 

: It was unanimously agreed that they should be so bound. 

(4) It was next put to the Committee whether the accounts to be filed may 
be in any form as long as they embody a certain amount of information, or 
whether they should be confined to prescribed forms. 

It was carried by a majority of ten to four that the accounts to be filed may’ 
be in any form, provided they contain not less than the following particulars :— 

(1) The serial number of each ryot. 

(2) The name of each ryot. 

(3) The area of land held by each ryot, and of the portions thereof 
on which rent is payable in kind and cash, respectively. 

(4) The details of each separate annual demand on each individual ryot, 


and the total thereof. 
For— Against— 
President. Mr. Browne. 
Mr, Gibbon. » Worsley. 
» Anderson. x Hudson, 
» Reid. Babu Bhoop Sen Singh. 
» Hodgkinson. 
» Toynbee. 


» Finucane. 

` Babu Bemola Churn Bhuttacharjeea. 
» Joy Prakash Lali. 
» Hurbuns Sahai. 

(c) Mr. Browne proposed that a suit for rent shall not be entertained 
unless the plaintiff file with the plaint a deposit receipt (for the accounts which 
zemindars shall be bound te file in the Collector’s or other office) showing that 
such accounts have been duly filed. i 

Mr. Gibbon proposed as an amendment that no suit for rent shall be 
entertained under the Landlord and Tenant Act unless the plaintiff file the 
deposit receipt for accounts required to be filed in the Collector's or other office, 
or unless‘he otherwise prove to the satisfaction of the court that he has so filed 
such accounts. : : ; 

Mr. Gibbon’s amendment was agreed to. 

(d) Under the head of improvement in zemindari accounts it was proposed 
by Mr. Finucane that loose sheets of paper not being written in bound volumes 
shall not be admissible in evidence as books kept. in the regular course of 
business in any suit under the Landlord and Tenant Act. Mr. Gibbon pro- 
posed as an amendment that copies of papers filed under the Landlord and 
Tenant Act in the Collector’s office be admissible in evidence, whether written 
in bound volumes or not. ; 

Mr. Gibbon’s amendment was accepted as a rider to the original resolution. 

Mr. Hodgkinson proposed that the proposal to exclude loose sheets of paper 
from evidence be rejected, and that there be substituted for it the following :— 

“ No accounts of the nature of those which zemindars. shall be bound to 
file in the Collector’s.or other office shall be received in evidence unless they 
have_been so filed.” 

Mr. Hodgkinson’s amendment was then put to the vote and lost by a 
majority of 11 to 3. : 

For the amendment— Against— 
Mr. Hodgkinson. Mr. F. 
Babu Hurbuns Sahai. » J. 
» Joy Prakash Lall, » C 


» D. Reid. 

Babu Bemola Churn Bhuttacharjeea. 
» Bhoop Sen Singh. 

{ Mr. G. Toynbee. 

i » M. Finucane, 
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The original resolution, with Mr. Gibbon’s rider, was then declared carried 
by the same majority. 


Head 11.—The encouragement or rendering Compulsory of Pottaha and 
Kabooliyate. 


Under this head it was put to the Committee— 


; (a) Whether the interchange of pottahs and kabooliyats should be rendered 
compulsory by law. It was carried by a majority of 12 to 2 that the inter- 
change of pottahs and kabooliyats should not be rendered compulsory by law. 


For rendering pottabs compulsory by law— ` dgainsi— 
Mr. Reid. Mr. Toynbee. 
Babu Bhoop Sen Singh, » Browne. 
» Hudson, 
» Anderson. 
» Gibbon. 
» Worsley. 
» Hodgkinson. 
» _ Finucane. 
The President. 
Babu Hurbuns Sahai. 
» Joy Prakash Lali. 
» Bemola Churn Bhuttacharjeea. 

(8) Mr. Finucane proposed that the interchange of “ chittahs,” “ khatians” 
or abstracts of,holdings and counterpart “ chittahs,” “ khatians” or abstracts of 
holdings containing merely the areas of holdings, amounts of rents actually 
paid, and instalments thereof, and involving the determination of no question 
of right or status, should be made compulsory by law. It was carried by a 
majority of 12 to 2 that the interchange of “chittahs,” “ khatians,” or memo- 
randa of tenures, should not be made compulsory. 


For rendering interchange of * chittahe” compulaory— Against— 
M. Finucane, Esq. F. M. Halliday, Esq. 
Babu Bemola Churn Bhuttacharjeea. J. ¥. Browne, Esq. 

š C. F. Worsley, Esq. 

T. M. Gibbon, Esq. 

G. Anderson, Esq. 

B. Hudson, Esq. 

D, Reid, Esq. 

Baba Joy Prakash Lall. 
»  Hurbuns Sahai. 
s _ Bhoop Sen Singh. 

G. Toynbee, Esq 

G. Hodgkinson, Esq. 

(c) Mr. Browne proposed that whenever a court decrees rights of occu- 
pancy, it shall compel the interchange of pottahs and kabooliyats between the 
parties, specifying the boundaries of the fields in which such rights are decreed. 

Unanimously agreed to. 


Head ITI.—To insist on the Use of Counterfoil Receipts. 
The question was put to the Committee— 


(a) Whether the use of counterfoil receipts should be insisted on. A 
majority (12 to 2) agreed that the use of counterfoil receipts should be insisted 
on. 


For the compulsory use of counterfoil receipts— “Againat-— 
F. M. Halliday, Esq. Mr. Gibbon. 
» Anderson. 


»  Haurbuns Sahai. 
» _ Bhoop Sen Singh. 
G. Toynbee, Esq. 
G. Hodgkinson, Esq. 
M. Finucane, Esq. 
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(b) The Committee were next asked to determine the form of receipt to be 
used. It was agreed that the form pro by Mr. Finucane should be 
adopted, after striking out the words “ kist,” “ due on,” and “ patwaree.” 

The form adopted by the Committee is as follows :-— 


FORM ADOPTED BY THE COMMITTEE, COUNTERPART. 


Tender of rent. Receipt of rent. 
No. mouza : $$ No. mouza 


Pergunnah zillah A Pergunnah zillah 


Name of asami Name of asami 


Amount ‘ È Amount 
By whom brought i & 3 By whom brought 
On account of (#10) demand for 43 On account of demand for 
Of yoar 187 SPR OF year 187 
Dated “28 Dated 
Signature of ryot. 3 Signature of zemindar or agent. 
ORIGINAL FORM PROPOSED. i COUNTERPART, 
Tender of rent. 3 Receipt of rent. 
No. mouza 22 No. mouza 
Pergunnah zillah $ Pergunnah zillab 


Name of asami $ Name of asimi 


` Amount y P3 Amount 


By whom brought By whom brought 


On account of annas kist of Set Š On account of annas kist of 
Demand for of year 187 i ent Demand for of year 187 
Due on day of 187 ; ae Due on day of 187 
Dated ce! Dated 

Signature of ryot. $3 Signature of zemindar or agent. 


Signature of putwaree. ic Signature of putwaree. 


Head IV.—Cheapening for Registration. 


It was unanimously agreed that registration expenses should be lessened. 
The President suggested that this might be done by allowing parties them- 
selves to file copies of the documents to be registered, instead of having 
them copied in the Sub-Registrar’s office. The suggestion.was unanimously 
approved of. 

EE The President next asked for an expression of apinion as to whether it was 
ssiblo, with a view to cheapening registration, to adopt printed forms of 
pottahs and kabooliyats for each district, as suggested in the papers referred for 
the consideration of the Committee. It was unanimously agreed that such 
forms could not be adopted. 

It was suggested by Mr. Browne that it would be advisable tq allow Sub- 
Registrars to go into the mofussil to register documents without the issue of a 
commission, as required by the present registration law. The suggestion was 
approved of by the Committee. . 
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` Head V.—The Discouragement of the amalgamation of old and new Holdings. 


The Committee was unanimously of opinion that it is not desirable to 
interfere with the amalgamation of holdings. In connection with this subject 
it was proposed by Mr. Finucane to add (a) a declaratory section in the present 
law to the effect that rent claimants are bound to ensure cultivators in peace- 
able possession of the whole of their holdings, undisturbed by force or show of 
force on the part of the rent claimant himself (or on the part of a paramount 
rent claimant, or on the part of any person claiming through thom) throughout 
the period in respect of which rent is claimed ; 

(4) that failing, without sufficient cause, to ensure the cultivator in peace- 
able possession, the rent claimant should forfeit the rent of the entire holding 
if the cultivator’s possession was disturbed in any part thereof by force or show 
of force on the part of the rent claimant himself, or on the part of any person 
claiming through or under him. 

The Committee was of opinion that this was unnecessary. 


Head VI.—Transferability of Occupancy Right. 


(*) A majority of the Committee was of opinion that it is not desirable 
to alter the existing law on this subject. 


. The third meeting of the Committee was held on Tuesday, 12th November, 
at Sonepore. 


PRESENT : 
1.—F. M. Halliday, Esq., President. 8.—Babu Joy Prakash Lall. 
2.—J. F. Browne, Esq. 9— ,, Hurbune Sahai. 
3.—C. F. Worsley, Esq. 10.— ,, Bhoop Sen Singh. 
4.—T, M. Gibbon, Esq. 11—_,, Bemola Churn Bhuttacharjeea. 
5.—G, Anderson, Esq. 12.—G. Toynbee, Esq. 
6.—B. Hudson, Esq. 13.—G. J. S. Hodgkinson, Esq. 
7.—D. Reid, Esq. 14.—M. Finucane, Esg., Secretary. 


Before continuing the discussion on Head VI., Mr. Worsley proposed that 
section 27 of his draft Bill (quoted below) regarding the right of common ryots 
to receive pottahs for five years be adopted : 

(27)—Common ryots are entitled to receive leases for any term not exceeding five years 
at the rates hitherto paid by them, provided that no such ryot shall be 
entitled to receive second and successive leases at the rate hitherto paid by 
him until twelve months after the expiration of bis last lease. If within 
such period the landlord shall not have ejected such ryot, or have obtained 
an order ‘under this Act forthe enhancement of his rent, or if the parties 
shall not have entered into a new engagement, such ryot shall be entitled 
to receive another lease for aterm not exceeding five years at the rate 
hitherto paid by him. If the court in a suit for enhanced rent shall have 
declared a higher rate than that previously paid by him, such ryot shall be 
entitled to receive a lease for aterm not exceeding five years at the said 
higher rate. 

l Mr. Browne proposed as an amendment that “no non-occupancy ryot shall 
be liable to enhancement of rent or to ejectment, except at intervals of five 

years, if he has built a house in the village or estate. At the end of every five 

years the landlord shall’ either eject the ryot or serve notice of enhancement 

which must not exceed one anna in the rupee every five years up to a term of 

20 years. No ryot shall be allowed to contest an enhancement not exceeding 

bene amount ; but if he does not agree to the enhancement, he must vacate the 
nd. 

Mr. Hodgkinson proposed that the law regarding the right of non- 
occupancy ryots to pottahs, and their liability to enhancement of rent, be left 
as it is. f 

Mr. Hodgkinson’s proposal was carried. £ . 

Mr. Gibbon proposed that every ryot be accorded the right to sublet the 
whole or any portion of his holding, provided that all arrears of rent are paid up 
in full, and that the due payment of the rent is secured to the zemindar. - 

Mr. Hodgkinson proposed as an amendment that the power to sublet be 
limited to occupancy ryots, and to non-occupancy ryots holding under a lease 
for the unexpired term thereat. 
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Mr. Gibbon accepted Mr. Hodgkinson’s amendment, which was then put 
as a substantive resolution as follows :—- 

“That every ryot having a right of occupancy be accorded the power to 
sublet the whole or any portion of his holding, and that every non-occupancy 
ryot holding under a lease be accorded the power to sublet for the unexpired 
term of his lease the whole or any portion of his holding, provided that all 
arrears of rent are paid up in full, and that the due payment of the rent is 
secured to the zemindar.” * (See Note 2.) 


For the proposal— ce Against— 

Mr. Reid. Mr. Toynbee. 

» Hodgkinson. » Browne. 

» Gibbon. ‘Babu Bhoop Sen Singh. 

» Anderson, » Hurbuns Sahai. , 

» Worsley, » Bemola Churn Bhuttacharjeea. 
» Hudson. » Joy Prakash Lall. 

» Finucane. 

»„» Halliday. 


PRESUMPTIONS IN FAVOUR OF Ryors. 

Mr, Worsley proposed that the definition of “ resident ryot” in. section 3, 
clause 6, of his draft Bill, and clause 2 of section 9, with Explanations III and 
IV, omitting clause (e), be accepted. 

Mr. Finucane proposed as an amendment that the Committee adhere to 
the conclusion arrived at in their first meeting on this subject, namely, that 
the definition of zerat, khamar, nij jote, &c., be allowed to stand, and that 
section 6 (b) of his draft Bill, omitting the word khoodkashi, be substituted for 
section 9 of Mr. Worsley’s Bill. 

Mr. Worsley’s proposal being in substance the same as Mr. Finucane’s, the 
former gentleman withdrew his resolution in favour of the amendment, which 
was then put as a substantive resolution as follows :— 

“That every resident ryot who has cultivated or held any land continu- 

„~ ously for twelve years in any village or estate shall be presumed to have occu- 
paney rights in the whole of the land which he oceupies in that village or 
estate till the contrary is proved in respect of the whole holding or of each 
portion thereof.” 

Mr. Gibbon proposed as an amendment that “in the whole of the tieca 
land which he occupies” be substituted for “the whole of the land which he 
occupies.” ` l 


For Mr. Gibbon’s amendment— Against— 
Mr. Anderson. Mr. Worsley. 
y Gibbon. » Hudson. 
Babu Joy Prakash Lall, s Hodgkinson. 
y2 Hurbuna Sahai. » Reid. 
x, Toynbee. 
» Browne. 
» Finucane. 
” Halliday. 


Babu Bemola Churn Bhuttacharjeea, 
» Bhoop Sen Singh. 
The amendment was declared lost. 
The original resolution was then put to the vote— 


For— Against— 

Mr. Worsley. Mr. Anderson. 

» Hudson. 3x Gibbon. 

» Hodgkinson. Babu Bemola Churn Bhuttacharjeea, 
Babu Bhoop Sen Singh. » Joy Prakash Lall, 
Mr. Browne. » Harbuns Sahai, 

» Reid. 

» Toynbee 

» Finucane, 

» Halliday. 


The resolution was therefore carried. 

Babus Joy Prakash Lall, Hurbuns Sahai, and Bemola Churn expressed 
their dissent from the principle of creating a presumption in any shape; 
Messrs. Gibbon and Anderson were willing to accept the presumption if limited 
to ficca lands. 

3w 
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Head VII—To Simplify and Amend the Law of Distraint, and to make 
Illegal Distraint or Restraint of Crops specially punishable. 


Mr. Browne proposed that distraint without suit be initiated in a court; 
that process of distraint be served through the zemindar’s servants if he so 
wishes; that if the tenant object to the distraint on a one-anna stamp paper 
the landlord will have to sue him summarily and to apply simultaneously for 
attachment before judgment; that sales be conducted through the court peons 
or officers appointed for the purpose by the local Government; and that other- 
wise distraint before suit and claims to crops distrained be treated according 
to the general law in the same way as in case of attachment beforo judgment. 
Mr. Browne's view as to.distraint, given in detail in his written opinion ‘on the 
amendment of the rent law, are quoted below :— 5 
1—No right of distraint without suit can be exercised by co-sharers, except through a 
mal T, 

2.—No right of distraint without suit can be exercised by persons who should have 
been, but have not been, recorded in the Collector’s registers under the Land 
Registration Act. Á 

3.—All distraint without suit shall be initiated in the court by an application, and 
notice of demand accompanied by an extract from the tentroll. Such notice 
may be served (through the court) by the landlord’s servants, and distraint 
may be executed by the landlord, resistance bejng punished by the laws in 
force in the same way as resistance to the processes of the court. 
4.—Clains made by third parties in distraints without suit to be treated under the 
general provisions of the law as in cases of claims against property attached 
before judgment, the claimant to pay en institution fee according to amount 
of rent claimed. The court to pass such orders as to giving security as it may 
think fit. The claimant must simultaneously apply for an attachment before 
judgment. Ñ 

5.—When the tenant whose crops are distrained without suit contests the demand, he 
will be allowed te put in an objection on æ one-anna stamp paper. A notice 
will then be issued on the landiord calling upon him to sue the tenant sum- 
marily, and to apply simultaneously for attachment of crops hefore judgment. 

6.—The custody of the property distrained before suit or on attachment before judg- 
ment, and the sale thereof, to be regulated by the rules of the Civil Proce- 
dure Code; but the court should be bound to entrust the property to, or to 
carry out sales of crops (distrained by the landlord without suit or attached 
before judgment) through such officials either in the village or thana as the 
local Government may from time to time direct. 

Mr. Hodgkinson proposed as an amendment that Mr. MacDonnell’s draft 
sections quoted in paragraph 6 of Sir S. C. Bayley’s note be substituted for the 
existing law of distraint, only substituting the words ‘ canoongo or such other 
officer as the local Government may direct” for “ putwaree;” also the words 
“three days” for “at the same time” in section 72, and omitting altogether 
section 75, which is noted below :— 

* (Section 75).—Any distraint of crops in excess of the quantity specified in the 
notice of distraint shall subject the distrainer to the penalties provided for 
criminal tresspass or for theft, as the case may be, in the Indian Penal Code ; and 
persons removing crops which have been-lawfully distrained under the provisions 
of this Act, until sach have been sold by the putwaree as aforesaid, shall be liable 
to the penalties provided for theft in the Indian Penal Code. 

Mr. Gibbon proposed that the law of distraint be entirely abolished, and 
that the summary procedure suggested in the Bengal Bill for the more speedy 
realization of rents be adopted in its place. 

The question was put to the vote whether, in case a summary procedure 
for realization of rents be extended to Behar, the power of distraint should be 
altogether abolished.—( Vide page 13, post.) 


For the abolition of distraint~ £ Against—e 
Mr. Halliday. Mr. Hodgkinson. 
» Worsley. Babu Joy Prakash Lall. 
» Anderson. » Hurbuns Sahai. 
x, Gibbon. » Bhoop Sen Singh, 
» Hudson. f 
» Browne. 
» Reid. 
» Toynbee. 


» Finucane. 
Babu Bemola Churn Bhuttacharjeea. 
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Head VIIT—To Limit the right to Enhance and make Illegal Enhancement 
punishable. 


Mr. Gibbon proposed that all zemindars be accorded the power to enhance 
the rents of all ryots paying below the average rental of the pergunnah ; that, 
having accorded the zemindar that right, the zemindar shall have no power 
to raise the rents of any resident ryot paying above the average rent of the 


pergunnah. Pe 
Mr. Hodgkinson proposed as an amendment that the Committee adhere to 


the restrictions on enhancement already agreed to by them— 
- For. Hodgkinson's amendment— Against— 


Mr. Worsley. Mr. Anderson. 
» Hudson. » Gibbon. 


» Hodgkinson. . 
Reid. 


» Browne. 
» Toynbee. 
» Finucane. 
» Halliday. 
Babu Bemola Churn Bhuttacharjeea. 
vx Joy Prakash Lall. 
» Bhoop Sen Singh. 
» Haurbuns Sahai. 


Mr. Hodgkinson’s amendment was declared carried. 


Head I[X.—To make the Demand of Illegal Cesses punishable. 


‘Babu Bhoop Sen Singh proposed that the Collector be empowered to define 
what cesses are illegal. 

Mr. Toynbee proposed as an amendment that Head IX be left alone, as 
being a question on which the Committee had no suggestions to offer. 

Mr. Toynbee’s amendment was carried, Babu Bhoop Sen Singh dissenting. 


Head X.—To Recognise and Provide by Law for the System of Payment 
in Kind. 

Mr. Worsley proposed that section 41 of his draft Bill, taken from the 
North-Western Provinces Rent Act (quoted below) be adopted— 

(41) — Whenever rent is taken by the division of the produce in kind or by estimate or ap- 
praisement of the standing crop, or other procedure of a like nature, requiring 
the presence both of the ryot and landholder either personally or by agent,—if 
either landholder or ryot, personally or by agent, neglect to attend at the 
proper time, or if there is a dispute as to the amount or value of the crop,—-an 
application may be presented by either party to the Collector, requesting that 
a proper officer be deputed to make the division, estimate, or appraisement, 
On receiving such application, the Collector shall issue a written notice to the 
opposite party or his agent to attend on the date and at the time specified in 
the notice, and shall depute an officer before whom such division, estimate or 
appraisement shall be made. 

If on or before the date appointed the dispute has not been amicably adjusted, three 

` residents of the village shall be appointed assessors, one by each of the parties 
and one by the officer deputed to divide the grain or estimate or appraise the 
crops ; and the officer deputed shall decide the amount of rent payable by their 
award, and shall give to the party applying a written authority to divide the 
grain or cut the crops: provided that, if either party fail to attend, the officer 
deputed shall nominate an assessor on his behalf. 

The officer deputed shall report his proceedings to the Collector, who shall determine the 
amount of costs properly incurred under this section, and the share of the 
costs to be paid by either party. 

Babu Bhoop Sen Singh proposed as a rider that it be provided that the 
danabundi papers be filed in the Collector’s or other office prescribed by the 
local Government within 15 days of the “ kankut” (appraisement), whether the 
assessment be made by the zemindar himself or through the Collector, as pro- 


vided by Mr. Worslcy’s section 41. 
Mr. Worsley’s proposal, with Babu Bhoop Sen Singh’s rider, was unani- 


mously agreed to. 
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Mr. Hudson proposed that in eases in which the ryot allows bhaoli lands 
to be fallow, thereby depriving the landlord of any profits from such lands, the 
Collector or court be empowered to fix a mohey rent for such land. 

Mr, Finucane proposed as an amendment that, in cases where the ryot, 
without due causé, allows bhaoli lands to be fallow, the landlord shall be 
entitled to a cash rent in respect of the period in which the land was fallow, 
such cash rent to be fixed by the court at a cash rate not excceding that paid 
for the same description of land in the village or neighbourhood. 

Amendment accepted by Mr. Hudson and carried. 


The fourth meeting of the Committee was held at Sonepore on Wednesday, 
November 13th, 1878 :— 


Present; 
F. M. Halliday, Esq., President. Babu Bhoop Sen Singh, 
T. M. Gibbon, Esq. » Hurbuns Sahai. 
B. Hudson, Esq. » Joy Prakash Lall. 
C. F. Worsley, Esq. G. J. 8, Hodgkinson, Esq. 
G. Anderson, Esq. D. Reid, Esq. 
J. F. Browne, Esq. G. Toynbee, Esq. 


M. Finucane, Esq., Secretary. 


Mr. Hodgkingson proposed that “ where occupancy rights have been estab- 
lished, the occupancy ryot or zemindar shall be entitled to commute bhaoli into 
nagdi (cash) tenures at the rates paid by other occupancy ryots in the neigh- 
bourhood ; where occupancy ryots holding nagdi (cash) tenures do not exist, 
that the ryot shall be liable to pay in money renf the average value of the 
zemindar’s share of the produce, calculated on the outturn of the preceding five 
years.” 

Babu Bhoop Sen Singh proposed as an amendment that the principle of 
allowing Shaoli to be converted into zagdi tenures be rejected, and that the rules 
proposed by him in his written opinion on the amendment of the rent law be 
adopted. - 

The rules referred to are quoted below :— 

{1)—The estimate of the produce of ġãaolí lands shall he made by the amžas of the zemin- 
dar in the presence of the ryot and assessore, as mentioned in Mr. Worsley’s 
draft Bill, The estimate and quantity of land shall be entered then and there 
in counterfoil books in the presence of the ryot and assessors. It shall be 
signed by the putwaree, the gomashta, and the assessors, and the duplicate 
form shall be similarly signed and attested and given to the ryot. 

(2)—I£ the ryot do not agree to the estimate, he shall forthwith demand an agora 

(watchman) from the zemindar; and, if refused, he shall within a week 
from the date of the estimate apply on stamp paper to the Collector to obtain 
an order to have the crops reaped and apportioned without delay. 

(3)—I£ the ryot shall fail to make an application as aforementioned, he shall be held 
bound to the estimate made in the manner prescribed by Rule 1. 

(4) —In case of dispute as to partition of bhaoli crops, it shall be open to either party to 
make an application to the Collector to have the crops divided under the 
supervision of a proper officer. 

(5)—That the application be on an eight-anna stamp paper. 

{6)—That the Collector on receipt of such application shall depute a proper officer. 

(7)—That sueh officer shall have the partition of crops made in his presence, and that he 
be liable to criminal prosecution for corruption. i 

(8)—That the costs be borne by the parties jointly. 

(9)—That if the ryot remove ġhaoči crop without permission of the zemindar, or before 
partition of the crops has been made, he should be held guilty of theft. 

(10)—That any number of ryots be permitted to make s joint application for division of 


crops. 
For Babu Bhoop Sen Singh’s amendment the following gentlemen voted :— 
For— „ Against am 
Babu Joy Prakash Lall. Mr. Halliday. 
» Hurbuns Sabai. » Worsley. 
» _ Bhoop Sen Singh. » Hudson. 
Mr. Gibbon. í » Toynbee. 
» Anderson. » Reid. 
» Hodgkinson 
» Browne. 
x Finueane. 
8 


5 i 
The amendment was declared lost. 


BEPORT OF THE BRENT LAW COMMISSION. 277 


The original resolution was then put— 


For— 


Mr. Halliday. 
wo Worsley. 


4gainst— 


Babu Bhoop Sen Singh. 
» Jog Prakash Lall, 
» _Hurbung Sabai. 


et nie 


Messrs. Gibbon and Anderson dissent from the principle of converting 


bhaoli into nagdi tenures altogether, 


Mr. Hodgkinson proposed, as a rider to his resolution, “that where the 
proportion of the produce to be taken by the zemindar is not specified in any 
written agreement, it shall be presumed that the zemindar is entitled to half 


and the ryot to half the gross produce.” 


Carried; Messrs. Gibbon and Anderson dissenting. 


Head VII.—Distraint. 


Mr. Hodgkinson proposed that “in the event of the proposal. to abolish 
distraint and to substitute for it a summary procedure not meeting with the 
approval of Government, distraint be initiated in a court; that the zemindar 
shall make to the Collector or other court an application, which may be for the 
distraint of any number of ryots’ crops residing in the same estate or village, 
showing the amount due from each ryot and the instalments in which the 
arrear is due ; that the Collector shall thereupon make a summary order, a copy - 
of which shall be given to the applicant for service.” 

Mr. Finucane proposed as an amendment that the following words be 
added :—“ If any person, being empowered to distrain, shall distrain or sell, or > 


cause to be sold, any property 


in a manner contrary to the provisions of the 


Landlord and Tenant Act, he shall be Hable to the same penalty as is provided 
in section 99 of Act VIII of 1869 for illegal distraint on the part of a person 


not empowered to distrain.” 
For the smendment— 


Mr. Gibbon. 
» Hudson. 
» Worsley. 
» Halliday. 
x» Finucane. 
» Anderson. 


6 


wo Reid. 
2 Toynbee. 
a Hodgkinson. 
“Babu Bhoop Sen Singh. 
x Joy Prakash Lall. 
» Hurbune Sahai. 


laa 


The amendment was declared lost. The original proposition was then put, 
and declared carried by the same majority. The members who voted in 
favour of the amendment gave a qualified assent to Mr. Hodgkinson’s proposal 
as being better than nothing, but still insufficient to prevent illegal distraint. 


Summary PROCEDURE. 


The Committee next proceeded to consider what would be the best form 
of summary procedure for Behar, supposing the right of distraint abolished. 


The question was put— 


Ist—-As a summary procedure, whether the Bengal Bill be accepted 


in its entirety. 


2nd.—Whether the Bengal Bill, with section 19 so far modified that the 
ryot can only be ejected at the end of the agricultural year, 


be accepted. 


3rd.— Whether Mr. Browne's proposal for sammary realization of rent, with 
a modified form of section 19 as given in Clause 2, be accepted. 
Mr. Anderson voted for the Bengal Bill in its entirety. Mr. Gibbon for 


the Bengal Bill with section 19 modified. 


The following gentlemen voted for Mr. Browne’s proposal with a modified 
form of section 19 of the Bengal Bill added :— 


Mr. Browne. 
»  Toynbes. 
a» Worsley. 
» Hudsva. 
» Beid 


Mr. Hodgkinsom 

s» Halliday. 

»_ Finucane, 
Babu Joy Prakash Lall, 


» Bhoop Sen Singh. 


Babu Bemela Churn Bhattacharjeea. 
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Mr. Browne’s proposals for summary realization of rent, as contained in 
his written opinion on the amendment of the rent law, are quoted below :-— 


{1)—Landlords should be allowed to sue summarily for arrears of rent of one year’s stand- 
ing or less, and such suite shall be entered in a register to be called a summary 
register ; such summary suits may be instituted on payment of a fixed fee, the 
amount of which is to be determined by the Local dareaameat 

(2)—T£ in such summary suit the tenant altogether denies the relationship of landlord 
and tenant, the suit shall be dismissed. 

(8)—IE in such suits tenancy is admitted, the tenant will not be allowed to raise any other 

` plea than that of payment; and after deciding on that plea, the court shall pass 
orders of payment for amount admitted {if any) and for such amounts respecting 
which the plea of payment bas been raised but not proved to-the satisfaction of 
the court. The plaintiff will be left to sue for the balance of his claim (if any) 
by regular suit in the usual manner with the usual institution fee. 

Section 19 of the Bengal Bill for the speedy realization of rents to be added, so far modi- 
fied that no ryot be liable to ejectment except at the end of the agricultural year, 


MISCELLANEOUS. 


Mr. Hodgkinson proposed “that no zemindar shall be allowed to eject a 
tenant, except by order of a court.” 

Mr. Worsley proposed, as an amendment, that section 40 of his draft Bill, 
taken from the North-Western Provinces Act, quoted below, be accepted :— 


Section 40.—If the Jandholder desire to eject a common ryot, or any other tenant holding 
only for a limited period after the determination of his tenancy, he may 
cause a written notice of ejectment to be served on such tenant, specifying 
the land from which the tenant is to be ejected, and informing him that he 
must vacate such land on or before the last day of the mouth of Jeytjnext 
following : or that, if he means to contest the right to eject him, he must 
apply to the court for that purpose on-or before that date. 

The notice shall be written in the vernacular language and character of the 
district, and shall be issued and served on or before the first day of the 
month of Cheyt through the office of the Collector, and the landholder 
shall pay the cost of service. It shall be served in the manner prescribed 
by section 20. ` 

The tenant on whom such notice has been served may, on or before the last 
day of the month of Jeyt next after the service, make an application to 
the court contesting his liability to be ejected. 

‘When such an application is made, the court shall proceed to determine the 
question between the parties. 

Tf no such application is made, the tenancy of the land in respect of which 
the notice has been served shall be held to cease on the last day of the 
month of Jeyt next after the service. The court, if necessary, shall 
enforce the ejectment: 

Provided that no such application for the ejectment of a farmer on the deter- 
mination of a lease shall be received if the lease be of a kind in which an 
advance has been made by the leascholder, and the proprietor or land- 
holder’s right of re-entry at the end of the term is contingent on the pay- 
ment of such advance either in money or by the usufruct of the land. 
In all such eases the landholder must proceed by suit in court. 

Mr. Hodgkinson withdrew his resolution in favour of Mr. Worsley’s 
amendment, which was then put as a substantive proposition and carried ; Babu 
Hurbuns Sahai and Babu Joy Prakash Lall dissenting. _- 

Mr. Worsley proposed that section 47 of his draft Bill, quoted below, be 
- adopted with the addition—That the áth be the standard of 18 inches :— 

Section 47.—All measurements made under this Act shall be made according to the standard 
pole of the pergunnah in which the land is situated ; and in case of dispute, 
the Collector shall determine what the standard (of each ?} pole is. 

Mr. Gibbon suggested that for “standard pole of the pergunnah” be sub- 
stituted “standard pole of the pergunnah or tuppah.” Mr. Worsley accepted 
the suggestion. Section 47 of Mr. Worsley’s Bill thus modified was unani- 
mously agreed to. 

Mr. Worsley then proposed that the principle involved in section 107 of 
his draft Bill, quoted below, be accepted :— 

Section 107.—In every suit for the delivery of pottabs or kabuliyats, and for the deter- 
mination of the rates of rent at which euch pottahs or kabuliyats are 
to be delivered ; in every suit for the recovery of damages on account of 
the illegal exaction of rent or of any unauthorized cess or impost, or 
on account of the refusal of receipts for rent paid, or on account of the . 
extortion of rent by confinement or other duress; in every suit on- 
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account of the excessive demand of rent and in every suit for abatement 

of rent ; in every suit for the recovery of arrears of rent ; and in every 

suit for the determination of class of tenure,—any number of ryote or 

other tenants may be sued or may sue collectively; and it shall be no 

ground for dismissing or refusing te hear the application or plaint that 

- such ryots or other tenants are wrongly joined as defendants or 

laintifis: provided that the suit by or against all the tenants 

of the same nature, and be on account of lands situate in the same 

estate, or, where the estate consists of more than one village, in the 
same village, having one registered putwaree. 

Mr. Toynbee proposed that the principle be rejected. 

Mr. Toynbee’s amendment was carried. 

Mr. Reid proposed that the rules laid down in Mr. Worsley’s draft Bill for 
compensation for improvements made by ryots be adopted, with one addition, 
relating to compensation for the value of trees planted by ryots. The zemindar 
or in-coming ryot should be made to purchase the original ryot’s interest in the 
trees, or acknowledge the custom of the country which still prevails, vèz., that 
the planter of the trees and his heirs are entitled to one-half of the produce. 

Mr. Finucane proposed that Mr. Worsley’s sections, taken from the North- 
Western Provinces Act and quoted below, be adopted in their entirety :— 


Section 48.—If any ryot, or any person from whom he has inherited or purchased, make 
` any such improvements on the land in his possession as are hereinafter 
mentioned, neither he nor his representative shall be ejected from the 
© same land without payment of compensation for such improvements. 
Explaxation.—The word “ improvements” as used in this section means works by which 
the annual letting value of the land bas been, and at the time of de- 
tnanding compensation continues to be, increased, and comprises—= 
(2) tanks, wells, and other works for the storage, supply, or dis- 
tribution of water for agricultural purposes ; 
. (8) works for the drainage of land, or for the protection of land 
from floods, or from erosion, or other damage by water ; 
{c) the relaiming, clearing, or enclosing of lands for agricultural 


purposes ; ; 
{d) the renewal or re-construction of any of the foregoing works 
or alterations therein or additions thereto. 

Section 49.—Such compensation may, at the option of the landhelder or his representa- 
tive, be made—~ 

lst, by payment in money ; 

2nd, by a rent to be charged on the land; 

8rd, by the grant of a beneficial lease of the landholder or his 
representative to the ryot or his representative ; 

4th, partly by one or by any two of the said ways, and partly by 
the others, or other of the same ways. 

Section 50.—In case of difference as to the amount or value of the compensation ten- 
dered, either party may apply to the Collector stating the matter in 
dispute and requesting a determination therecf. On receiving such 
application, the Collector shall— 

(a) cause notice thereof to be served on the other party ; 

(b) take such evidence as the parties, or either of them, may adduce; | 

{c) make such further enquiry as a Collector may deem necessary ; and 

{d) determine the amount of the payment in money and the amount 
and incidence of the rent charge, and the terms of the lease, 
or any of such matters. 

Section 61.—In determining the amount or value mentioned in section 50, or the terms 
of such leases, the Collector shall take into account any assistance 
given to the ryot by the landholder, either directly in money, material, 
or labour for the purpose of making such improvements, or indirectly 
by allowing the ryot to hold at a favourable rate of rent. 


Mr. Gibbon proposed that “no compensation for improvements be given.” 
The question was then put to the vote, whether compensation for improve- 
ments should, under any circumstances, be allowed— 


Against allowing compensation for For allowing compensation for 
, imprevementa— improvements— 
Mr. Gibbon. Mr. Reid, 
n Browne. . » Toynbee, 
» Anderson. » Hudson. 
Babu Bhoop Sen Singh. » Worsley. 
» Hurbune Sabai. » Hodgkinson: 
» Soy Prakash Lall, » Finucane. 
: » Halliday. 
6 7 
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Mr. Gibbon’s amendment was declared lost. 

Mr. Hodgkinson then proposed that compensation for improvements be 
confined to cases where advances had been made under the Land Improvement 
Act. 

Mr. Worsley accepted Mr. Hodgkinson’s proposal, which was carried. The 
gentlemen, who voted against compensation for improvements altogether, prefer 
Mr. Hodgkinson’s limitation te Mr. Worsley’s original proposal, but would 
rather have no compensation allowed in any case.—(Vide Note 3.) 


Heap XIl.—The empowering Collectors to effect a Settlement in Disputed 
Cases. 


Mr. Toynbee proposed that “the Committee consider any special measures 
under this head to be uncalled for in Behar.” 

The proposal was carried, Babus Joy Prakash Lall and Hurbuns Sshai 
dissenting, and Mr. Finucane expressing a qualified dissent. 

Mr. Finucane proposed that re-measurement. of estates, or tenures be not 
allowed oftener than once ia ten years, and only by a person, or body of persons 
representing the entire proprietary interest. 

Mr. Gibbon proposed as a rider, except where a measurement having been 
made by one co-sharer another co-sharer disputes its accuracy, through the 
court, within six months of the measurement. 

The original resolution, with Mr. Gibbon’s rider, was unanimously 
agreed to. 

Mr. Finucane proposed that in cases where the parties have not entered 
into a special agreement in writing, fixing the kists in which rent is to be paid, 
the Collector be empowered to fix and declare for each district, or part of a 
district, the instalments in which rent shall be payable. 

Agreed to unanimously. 

Mr. Finucane proposed that “where there is a dispute between rival rent 
claimants as to which of them is entitled to the whole or any part of the rent 
of a ryot’s holding, and such ryot, after claim made upon him, is doubtful as to 
which of the rival claimants is entitled to the rent or any quota thereof, he shail 
be entitled to deposit his rent in the court having furisdiction to entertain a 
suit for such rent to the credit of the rival claimants. That such deposit shall _ 
have, as far as the ryot is concerned, the same force and effect as if the ryot had 
paid the amount deposited to the person or persons legally entitled thereto. 

Carried unanimously. ; 

Mr. Finucane proposed that, where a village or estate has been leased in 
farm, the lessor shall be bound to notify to the ryots the conditions and terms 
of the lease by affixing a copy of it in the village cutcherry and also by beat of 
drum in the village. > 

The Committee was of opinion. that this was unnecessary. 

Mr. Finucane suggested that the provisions of the North- Western Provinces 
law, sections 23 to 35, Act XIX of 1873, relating to putwarees and canoongoes 
be extended to Behar. These sections are quoted below :— 

Section 23.—The Collector of the district, with the sanction of the Board, may arrange 
ali the villages of such district in putwaree’a circles, and may from time 
to time alter the limits of such circles. 

But no such arrangement or alteration shall be final unless and until if has 
been sanctioned by the Board. 

Section 24.—A putwaree shall be appointed to each circle, whether the mehals in euch 
circle are assessed to revenue or not, 

Section 25.— Whenever a circle is withont a putwaree, the proprietors of such circle, or their 
representatives in interest, shall, in accordance with local custom, nominate 
a person to be such putwaree, and he shall be appointed by the Collector of 
the district. i 

Section 26.—In case of disagreement as to the nominee, the Collector shall ascertain the 
local custom, if any, and shall appoint the person nominated in 
accordance therewith. 

Where no such custom can be ascertained, the Collector shall appoint the 
nominee of those proprietors who represent the largest amount of annual 
value in the circle or of their representatives in interest. 

If a mehal is held under direct management, or if the proprietor of a mehal 
be under the charge of the Court of Wards, the Collector of the district 
shall be held to be the proprietor for the purpose of nominating 
a putwaree under this section. i 
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Section 27.—I£ the person in whom the nomination is vested neglect to nominate a succes- 
sor to the putwaree within fifteen days from the occurrence of the vacancy, 
the Collector of the district shall call on them by notice to make the 
nomination ; and if they fail to do so within fifteen days from the receipt 
of notice, the Collector of the district shall make the appointment. 

Section 28.—If£ the person or persons in whom the nomination is vested nominate a man 
not qualified to perform the duties of a putwaree, or in the nomination 
neglect to follow the local eustom, the Collector of the district shall 
refuse to appoint the nominee; and if a fit person be not nominated 
withingfteen days from the date of the notification of such refusal, he 
shall himself appdMmt a person to the vacant office : 

Provided that the Collector of the district, in making the appointment under 
this and the last preceding section, shall aways give preference to 
any member of the late putwaree’s family qualified to perform the duties 
of the office. 

Section 29.—A rate may be imposed by order of the Collector of the district on the annual 
value, or on the cultivated area, of all the mehals composing the circle of 
each putwaree, or partly in one way and partly in the other, for defraying 
the salary of such putwaree, and any charges incurred on account of any 
additional establishment required for the proper supervision, maintenance 
and correction of the putwaree’s records. 

Section 80.—The amount of the rate to be imposed under section 29 in any district shall be 
determined by the Board under the orders of the local Government: 

Provided that such rate shall not exceed 3 per cent. on the annual value of 
the rated mehal {in Behar three pie per rupee on the jummabundee). 

Section 31.—The rate shall be collected with the revenue, and shall, in cases of default, be 
recoverable by the same process as arrears of revenue. ; 

Section 32.—The salaries of the putwarees shall from time to time be fixed by the Board 
under the orders of the local Government. 

Section 33.—One or more canoongoes may be appointed in each tehsil {thana) for the 
proper supervision, maintenance and correction of the putwaree’s records. 

En cases of a vacancy in the office of a cancongo, preference shall be given 
to some duly qualified member of a family in which the- office of the 
canoongo of the tehsil or any part thereof is hereditary. 

If no such qualified member can be found, then one of the putwarees of the 
tehsil shall, if duly qualified, be appointed to the vacancy ; and failing 
any person duly qualified among them, some other fit and competent 
person shall be appointed thereto. 

Section 34.—The salaries of the canoongoes shall from time to time be fixed by the local . 
Government. 

Section 85.—Every canconge and putwaree, and every person appointed temporarily to 
discharge the duties of any such officer, shall be deemed to he a public 
servant within the meaning of the Indian Penal Code, and all official 
records and papers kept by any such officer shall he held tobe public 
records and the property of Government—Vide Note 20, Part I. 

The Committee seemed to be of opinion that it was desirable to abolish 
putwarees altogether, but no definite conclusion on this point was arrived at. 

The President next asked the Committee for an expression of opinion as 
to the means by which the extra establishment required for the decision of 
summary suits, for the enforcement of legal distraint, for the division and ap- 
praisement of the produce in bkaoli tenures, for the custody of accounts to be 
filed in the Collector's office, and for the carrying out of their other recom- 
mendations is to be paid. 

On this point Mr. Hodgkinson proposed that “ the Committee is of opinion 
that the receipts from stamps in summary suits and copies, and from registra- 
tion fees, will suffice for the extra establishment required.” 

Mr. Hodgkinson’s resolution was put and carried. 

Mr. Finucane proposed that, with a view to paying the extra establish- 
ment required for the enforcement of legal distraint, and for carrying out the 
other recommendations of the Committee— f 

{a) applications for distraint should bear court fees as in a civil suit, such 

fees to be assessed on double the amount of the arrear which it is 
sought to recover by distraint ; 

(4) that applications for service of notice of enhancement bear court fees 

calculated on the capitalized value of the proposed enhancement. 

These proposals were not approved by the Committee. 

Note {1*).—In a circular letter dated 29th January 1879 the president invited a further expression of opinion on 

the following points :— A 

{a) Are owupanoy rights to be transferable, provided the transferee is a bond fide cultivator ? 
{è} Should sub-leting (which was proposed as a substitute for the transferability of occupancy rights) be allowed ? 
{e} Shonkd Somponssticn for improvements be allowed in all cases, or only where improvements are wade under the 
Land improvement Act ? 
3y 
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In reply to the prosident’s letter, the following members have exproxed opinions in favour of the transferability of ` 
oocupancy rights, as long as there is zo decree outstanding for rent, and without any restrictions as to the status or 
class of transferees :— 

Mr. Worsley. Mr. Hudson. 
` » Beid. » Finucane. 
The following mambers are in favour of the transferability of occupancy rights, provided the transferee is a bond 
Jide cultivator :— 
Babu Bemois Churn Bhuttacharjeca. $ Babu Bhoop Sen Singh. 


The other members are opposed to transferability of oocupancy rights. 

Note (2*).—Messrs. Worsley and Finucane would only allow sub-letting in case the transferability of occupancy 
righte is not recognised specifically by law. Messrs. Reid and Hudson would adhere to the present law, allowing 
eub-letting whether oocapancy righta are declared transferable or not. F 

Note (3*)—In reply to the president's No. 382, dated 29th Jonuary, the members named below bave expressed 
opinions in favour of allowing compensation for improvements in all cases, and not alone where the improvement has 
been made under the Land Improvemant Act :— 


‘Mr, Worsley. Mr. Reid. 
» Hudson. , Finucane, 
Babu Bemola Churn Bhuttecharjoce. 
Tho president is also in fa of allowi ion for i ta in all 
president is in favour lowing compensation for improvemen' cases, M. FINUCANE, 
$ Seoretary. 
No. 120, dated Bankipore, the 18th February 1879. 
From—J. F. Bsowng, Esq., Member, Behar Rent Law Committee. * 
To—The Commissioner of the Patna Division aad President of the Committee. 


I wave the honour to submit the following remarks with reference to your letter forward- 
ing to me for signature the draft report of the Behar Rent Committee. 


Heap I 


Putwarees.—1 think it might be mentioned with advantage under this head that putwarees 
could be altogether done away with if Moonsiffs were appointed in each thana with powers both 
to try simple money suits and summary rent suits. I pointed out that the whole expense of such 
Moonsiffs could be defrayed from the proceeds of fees payable in the proposed rent-roll offices for 
the filing of accounts and from usual court fees. Distraints and sales would be carried out as st 
present by peons, but with this difference that such officers would be under much closer and nearer 
supervision than they are at present. The thana Moonsiff would be very much in the position of a 
North-West Tehsildar. The issues before him for decision would be always of a simple character, 
and he would therefore have ample time to superintend the execution of revenue processes. 


Heap IX. 


It appears to me that courts should be distinctly prohibited from admitting plaints in which 
any mention is made of any cess of any sort or kind. Ignorant peasants will never believe that 
such cesses are illegal when courts can be compelled to decree them on the specious ground that 
they have been agreed to by the tenant. 


Heap X. 


Under this head I wish to place on record my opinion that the system of rent in kind must, 
as long as it continues to exist, be most, detrimental to the interests of the ryote. Ite practical 
result is that the landlord, whenever there is any harvest, obtains such an exorbitant proportion 
of the produce that the tenant must always be a pauper. Of course, when there is no harvest 
the tenant pays nothing, but no more in most cases does the nagdi or money-rent tenant. 

Of course the bhaoli system could not be abolished by one stroke of the pen, but I think that 
it might easily be seriously discouraged. I would throw on the landlord, in all cases in which he 
had not attached the crops before reaping, the burden of proving that their value exceeded the 
amount of cash rent paid in the same or adjoining districts by occupancy ryots. I would allow 
bhaoli ryots to commute on the same principle, and not only at rates in the neighbourhood, for 
in many districts, e.g., Gya, there are no occupancy ryots. I would not allow the landlord to 
recover through the courts anything else except the exact half of the produce, and no expenses or 
ease of any Pr Such steps would, I think, gradually lead to the substitution of money rente 

or rents in kind. | 


Heap XIII. 


I would add at the end of section 28 another provision— 

5.—That when a ryot tenders rent in a suit, the plaintiff’s pleader should be bound at 
once to receive it and give a counterfoil receipt. ‘This arrangement is vastly 
preferable to the present very cambersome system of deposits. 

2. I shall now proceed to answer the questions a, 6, c, of your section 3. 

(a)—I am decidedly of opinion that in Behar it would be premature at present to give 
special legal sanction to the transfer of occupancy rights. In most of the districts 
the ryots have no such rights, or, I should rather say, these rights do not admit of 
legal proof. When they have been properly defined by gradual litigation, and 
connected with specific lands by the action of the proposal made by me in section % 
(a) of this report, the occupancy tenures must become transferable in the nataral 
course of events precisely in the same manner as the guzáshta tenures of 
Shahabad. If they do not, it will then be time enough to declare them transfer- 
able. Todo so now would amount to giving great and dangerous encouragement 
to false claims on the part of ryots. They will be induced to claim as occupancy 
lands the whole of the lands in their possession, although it is notorious that 
only a very small proportion thereof has been held for twelve years continuously. 
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With reference to the proviso suggested in the question, I am of opinion that the 
determination of the point whether the transferee is a bond fide cultivator would be attended 
with insuperable difficulties. 7 

(b}—E do not think that sub-letting by occupancy ryots should at this juncture be 
formally sanctioned by a special law. It would, in cases in which the sub-lessee 
‘is a bond fide cultivator, lead to the very worst kind of rack-renting by a host of 
intermediate holders of the most needy and greedy description. When the 
sub-lessee is not a cultivator, he would be either a mahajun, a land-jobber, or a 
planter. Ithink it most desirable that such complications should be avoided 
at a time when we are seeking to improve the relations between landlords and 
tenants, and to improve the status of the latter. Good feeling should be 
encouraged as much as possible between landlords and those ryots who may 
succeed by the help of the proposed presumptions in their favour in securing 
occupancy rights; the very contrary result will take place if it is declared by 
law that those who secure occupancy rights will be allowed to sub-let their lands 
to others at higher rates than those paid to the landlord, or to make over their 
tenures to powerful outsiders with a view to theiracting as patrons and friends 
of the ryots against the landlord. 

(c)—The discussion of the question of compensation seems to me quite premature, and 
should, in my opinion, be postponed to the time when tenants will be ina 
position to improve their tenures by the expenditure of capital. The paucity of 
such tenants in ‘most of the districts of Behar at the present time is notorious. 

8. I now return the report signed, on the understanding that thé few amendments pro- 

posed by me will be incorporated in the report orsent up as my own suggestions. i 


Dated Chumparun, the 22nd February 1879. 
From—T. M. GIBBON, Esq., Member, Behar Rent Law Committee. 
To—The Commissioner of the Patna Division and President of the Committee. 

I morr I may be allowed to say a few words in continuation of my letter of the 19th 
instant. I bave only just seen, through the kindness of a friend, a copy of the memorial 
presented by the members of the Behar Landholders’ Association to His Honour the Lieu- 
tenant-Governor. s pA : 

In it there is one assertion of such importance as made by them, and at the same time 

. partly so incorrect, that I hope you will pardon my drawing your attention to it. In section 
10 of their memorial, the memorialists assert that “right of occupancy is heritable ;” it is 
so, but only to a very limited extent, and not as the momorialists are under the impression 
that it is in the widest sense of the word. 

One of the points that we were asked to discuss, and a very important one, was whether 
it was advisable to make rights of occupancy “inheritable and transferable.” 

Whether the right-is to be made inheritable and transferable, or only inheritable or 
transferable, or neither, the law should be clearly defined, and not left in its present vague state. 

To allow an assertion, backed by the names of all the principal zemindars in Behar, to 
pass unquestioned, particularly on a matter which concerns the custom, might mislead His 
Honour’s Government into the belief that it was correct, and accept it as such without 
investigation. To make the occupancy rights of ryots inheritable in the general acceptation 
of the term, would affect the interests of the landholders to a greater degree than to accord 
to them the right to transfer their holdings. -~ 

As I said before, I see nothing te clash with the interests of the landholders in according 
the ryots the right to transfer their rights, provided they are not allowed to part with their 
lands piece-meal, but to make them inheritable—I believe a very serious matter. 

Section 6 of Act VII of 1269 says—“ The holding of the father or other person from whom 
a ryot inherits shall be deemed to be the holding of the ryot within the meaning of this section.” 

This does not, in my opinion, make a ryot’s holding inheritable, but simply allow’ a ryot 
who has been permitted by his landlord to get possession of his father’s farm to count the 
time his father held such lands in his own favour. : 

As 1 said in my letter of the 24th October, custom permits lands held by a joint family 
to be inheritable, but only among the members of a “ joint” family, and as long as they form 
a “joint” family, that is to say, as long as two or three members of a family live together, it 
does not matter in whose name the jummabundee stands; if the party whose name is on the rent- 
roll dies, it makes no difference to the rest of the family; the family still remains in possession. 

A man cannot claim to inherit the lands of a relation from whom he has been separated 
some years; his right to inherit even ancestral property in such a case would very, very 
seldom be allowed, and certainly never inthe case of lands his relative might have acquired 
after their separation. 

Whether such right is to be allowed in the future is a matter for the Government to 
decide ; if it is to be granted, it will be necessary, in the interests of the zemindars, to put 

. some limit to the time within which such claim is to be made, or we shall have fifth and sixth 
cousins turning up to claim lands already settled with others. 

In reference to another matter, which I hope you will pardon my again referring to, its 
importance to us all must be my excuse. 

Both before and at your meeting I strongly protested against ryots acquiring rights of 
occupancy in bhaoli lands, and pointed out that it was contrary to custom. I now beg to 
refer you to section 6 of Act VIII of 1889 to show you that it is also contrary to the present 
law. “Khamar” ryot, according te Wilson’s Glossary of Indian Law-terms, means “a 
cultivator whe pays his rent in kind or in a certain share of the produce.” 
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Dated Chumparun, the 19th February 1879. 
From—T. M. Guszon, Esq., Member, Behar Rent Law Committee. 
To—The Commissioner of the Patna Division and President of the Committee. 

I mave the honour to acknowledge the receipt of your circular No. $82 R. of the 29th 
January, requesting me to record the points on which I dissent from the findings of your 
Committee, and for a statement of the grounds on which I do so. 

Under Head II, section 8 (a).—Although I quite agree with the recommendation made 
by Mr. Browne, that the courts should be empowered to compel the interchange of pottahs 
and kabuliyats in all cases where rights of occupancy have been decreed, I am of opinion the 
courts should also be empowered to fix the term for which, and the terms on which, the ryot 
is to hold such lands. 

If the courts sre not empowered to doso, the power to declare that the ryot bas 
occupancy rights in his lands will be valueless, 

Head III. —In reference to the compulsory use of counterfoil receipts, I cannot hope that 
the objections urged by Mr. Anderson ad myself will have any weight as against the 
strongly-expressed opinions of such a large majority of your Committee in favour of the 
measure ; but [ am sorry to say I see no reasons assigned for doing so of sufficient weight, 
to induce me to re-consider my opinion, or to withdraw my objections to it. My objections 
to the measure are stated by me in my letter of the 24th October. I do not think the 
members of your Committee have fully considered the necessity the Judges will be under of 
giving decrees against ryota on the production of the counterfoil, even though their better 
judgment leads them to suspect foul play. 

Ifthe production of the counterfoil is not to be final in a suit, the compulsory use of 
them will be a decided nuisance. 

If (as I hope it will) the Government will take measures to compel the keeping of proper 
accounts, &¢., in accordance with the recommendation of your Committee, I would recommend 
the seahas being kept in counterfoil. Iam sure you will find them better checks, and not so 
onerous.. If a zemindar has previously made up his mind to swindle an unsuspecting ryot, 
no checks Government may contrive will prevent him from doing so. Where the ryot 
peed gator foul play, and demands a receipt that the zemindar is disinclined to give, it is as easy 
and just as effectual for the ryot to apply for a receipt in the usual form, as it is for him to 
apply to the courts for one in eounterfoil. These, I maintain, are not the cases requiring 
protection, or that the Judges have such diffieulty in deciding. 

The ryots will, in most cases, I may say in all, demand receipt immediately they pay 
their rents from the party to whom they pay their rents, whether collector, putwari, or 
zemindar; but if they are at the time of payment put off with any excuse, such as press of 
work, &e., provided they see the amount duly entered on the seska, they will go away satisfied 
and not think of demanding a receipt for the amount paid until months after. 

These are the men I would wish to see protected, and this can only be done, as recom- 
mended, by insisting on the seažae being kept in counterfoil. 

I maintain that in most cases where the landlords have denied in our courts having 
received rents that have been paid to them, at the time of receiving such rent they bad not 
the remotest intention of acting dishonestly by their ryote. To many everything is fair in 
law; both parties acting carelessly, but in good faith, as long as they have no dispute 
pending, think it no degradation to act unscrupulously when once an appeal hag been made 
to law. 

Head V, section 15.—1 was not present on the first day of your meeting, so I hope I may 
be permitted to add the words “or by his representative” to your definition of zerat lands. 

A man may be ticcadar of a village for fifty years, and during that time have cultivated 
lands as zerat, and yet he is not a proprietor, co-sharer, or servant. 

Head F, section 17.—1 am now as strongly averse to the principle of compensation for 
improvements being admitted as I was at the meeting of your Committee. It is a decided 
innovation, not required by the people, contrary to the practice of the country, and is sure to 
be misunderstood. 

I am afraid public opinion is not sufficiently advanced to put the same construction on 
the word “improvement” that many of ua would do. f i : 

Many cases of great bardship to the zemindar might occur were the principle allowed in 
the case of a poor zemindar and a wealthy tenant; for instance, a wealthy tenant might 
think it necessary to excavate a tank, expending Rs. 5,000 on it, and yet you would only 
allow the zemindar to dispossess him for the non-payment of his rent, say Re. 10, on his 
paying down that sum. : g . 

T cannot see any hardship adduced in justification of the measure in the ryot having to 
pay ground-rent for a tank he thinks it necessary to excavate, or in his being obliged to keep 
it clean. In fact, I am not quite sure that more public officers than zemindars do not insist 
on the fulfilment of this last clause. It is certainly a hardship to the ryot to be compelled to 
pay ground-rent and be derived of the fish. A ryot receives his lands at the hands of the 
zemindar to farm, and thereby to support himself and family; if a ryot has, under the law, 
acquired a permanent interest in the soil, he can only be dispossessed for not fulfilling hie part 
of the contract, namely, to pay the zemindar his rent if he makes improvements to facilitate 
his farming operations. He knows at what risk and on what terms, and should be prepared 
to pay the penalty of non-fulfilment of contract. i 

He is at liberty to make any improvements he thinks necessary or required on his own 
farm, but he has no right to constitute himself the judge of the public wante, to mulot the 
zemindar in the cost of the same thereafter. 

Head VI vefers to the advisability of making occupancy rights inheritable and transferable. 
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It not because E object to the resolutions of your Committee that I again refer to the 
subject, but beeause one of my objections to making them transferable has been fairly met by 
your able Secretary, and demands an answer. 

One of my reasons for objecting to the ryots being accorded the right to transfer their 
occupancy rights in the soil was, as stated in my letter of the 24th October, and to your Com- 
mittee, that their lands would scon pass from them into the hands of money-lenders and others. 

To this it is replied that, by enhancing the value of the ryot’s holding, you raise his credit 
and enable him to raise money on more favourable terms than he is now able to do. 

This I admit to be correct in principle. By according him the right to transfer his holding 
you accord to him proprietary rights iñ the soil, and do most materially improve the value of his 
property, and will, after the lapse of time, enable those who may be fortunate enough to retain 
possession of their lands to raise money on more advantageous terms than they are now able to do. 

_ But such a result will only come about after some years have elapsed when the ryot appre- 
ciates his position, You cannot, with the stroke of your pen, alter the terms on which he has 
hitherto borrowed money, and will for years to come do so. Anything you can do for him will 
not make him more provident for the future, or relieve him from his present burden of debt. 

At present the money-lendera, knowing the ryots’ lands are not saleable, feel that their 
only chance of realizing their claims is to support them and keep them alive. If you make 
occupancy rights transferable, you deprive such ryote of their only means of support. 

In my letter of the 2ith October I stated that I would make one exception to this rule, 
and that is to allow a sale by decree of court for arrears of rent. Ihave no arguments to 
bring forward in favour of such. exceptions being made. When I come to analyse my own 
thoughts on the subject, I believe I am muinly guided by the great loss I have seen the 
much-abused ticcadars suffer by being deprived of their leases, and consequent difficulty they 
have in collecting their just dues. 

Head ViII.—To limit the right to enhance, &e. . 

I believe clause (4) of section 21 will be found inoperative, and always evaded. As the 
recommendations of the Committee now stand, I have no very great objections to make to them. 

At the meeting of your Committee I strongly objected to any preference being shown to 
one set of ryots over another; and far from agreeing with your Committee that any proposi- 
tion to allow zemindars to raise all rents below the average of the pergunnah to such average 
was an innovation, I am strongly of opinion that the innovation was on the other side. 

Before the passing of Act X of 1859 “no” ryots hed the right to hold at fixed rates; 
and I am strongly of opinion that by granting them such right the Legislature of the day did 
the zemindars a positive injury, one contrary to the interests of the country. 

F cannot hope that Mr. Anderson’s and my opinions will carry much weight as against 
the opinions of such a strong majority, but I beg respectfully to protest against the word 
* rates” being used; if a ryot is to be allowed to hold his lands on the same conditions for all 
time to come, I beg it may be stated that he may held his lands “on the same terms,” not 
“at the same rate.” As your Committee propose to word the law, a ryot might claim to hold 
his land at the same rate, but under different conditions. 

Head X.—I am averse to allowing zemindar or ryot to convert bhacli inte nugdi tenures 
at pleasure. Bhaoli lands pay rent in kind, according to their yield: all lands do not yield 
equally well. Your proposal, as it now stands, would permit ryots to claim a right to hold 
especially good lands, or even fair average lands, at a lower rental than they are now paying. 
Bhaoli lands pay rent in proportion to the yield of each field; nugdi according to the average 
value of a jote. They should not, therefore, be classed together. 

Should Government think it necessary to permit zemindars and ryots the option of convert- 
ing bhaoli into nugdi tenure, I prefer the average produce of the last five years being taken aa 
the basis of settlement, to the average rates paid by occupancy ryots in the neighbourhood. 

Head XI.—A summary procedure. 

My reason for preferring the Bengal Act to Mr. Browne’s procedure was that the former 
left it at the discretion of the court to allow or disallow a defence; whereas by the procedure 
proposed by Mr. Browne, a ryot has ony to set up a false defence to compel the zemindar to 
appeal to the slow and tedious process of a civil suit to receive redress. 


Dated Arrah, the 22nd February 1879. 
From—Basoo Hursuns Sauar, Member, Behar Rent Law Committee, 
To—The Commissioner of the Patna Division and President of the Committee. 

‘Wrru reference to your circular No. 882 R., dated 29th ultimo, I have the honour to 
state that I generally assent to the proposed report of the Behar Rent Law Committee, and 
beg to offer the following remarks in connection therewith. . , 

I am very strongly of opinion that a mere right of occupancy, which is a creation of Act 
X of 1859 and Act VIII of 1869, should not be declared transferable. I have to refer you to 
my previous report on the subject, which I submitted to you in the beginning of November 
last, for the reasons of the position I maintain. 

The transferability of guzáshta tenures in Shahabad was recognized before Act X of 1859 
came into force according to local custom and usage, but a guzáshta tenure is a quite different 
thing from a mere right of occupancy. The former, strictly and properly speaking, means a 
hereditary tenure held by a khoodkasht resident ryot from the time of the permanent settle- 
ment, or at least from a very ancient date, at a fixed uniform rate. Though, latterly, in some 
cases attempt has been made to make guz4shtadari and occupancy rights synonymous terms, 
yet, whenever proper objection has been made, and the case has been thoroughly sifted and 
carefully tried by the court, the attempt has failed. Ka 

-In Behar, where the Mitakchara law prevails, the transfer of a right of occupancy which 
has been inherited by a son from his father would be invalid, unless with the consent of all 
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the members composing the joint Hindu family. As a general rule, the Hindu family consists 
of minors or other male members who are unwilling to assent to the transfer, and as a logical 
consequence the recognition of the transferability of the right of occupancy, instead of conduc- 
ing to the general prosperity of the agricultural population, will lead to litigation and ruin. 

In Shahabad already a large portion of the old guzdshtadari tenures have passed into the 
hands of mahajans and indigo-planters in the same manner as the zemindaries of old families 
have passed into the hands of baniahs and mahajans, and consequently I cannot agree to the 

remark made in the report of the Committee that * the effect has not been to throw ryote’ 
lands into the hands of mahajanz or other mopied men, nor have any difficulties arisen in con- 
nection with the Hindu law of inheritance.” 

Another danger which, in the interests of the agricultural population, I humbly beg to 
point out is that one of the consequences of the recognition of transfer of a right of occupancy 
will be that the best lands will pass away from the hands of ryote into those of indigo- 
planters, and thus the tenantry will be reduced to ruin and misery. 

There is no objection, in my humble opinion, in according the power of sub-letting their 
holdings to the occupancy ryots, but I would most emphatically beg to state that the zemindar 
should not be bound to recognize the sub-tenure. The proviso in the resolution of the Com- 
mittee about the due payment of rent to the zemindar is vague and indefinite. The question 
simply to be determined is—To whom is the zemindar to look for the payment of his rent? 
Surely he cannot be compelled to look to the under-tenants for the same. The zemindar at 
the time of the creation of the tenure selected his own peaceful ryot, and equity as well as 
law cannot compel him to recognize an obnoxious or a poor person who may be introduced by 
his ryot in hia estate. 

Many perplexing and difficult questions will arise if the zemindar be compelled to recog- 
nize the sub-tenant. Supposing he is a man of straw and the rent cannot be realized from 
him, is the tenant lessor jointly responsible with his sub-tenant for the rent or not? Suppos- 
ing that the original tenant dies without leaving any heir (under the present law the tenure 
would lapse to the zemindar), can the zemindar, under such circumstances, oust the sub-tenant, 
though there may be no default in the payment of the rent? The zemindar has created the 
tenure for the cultivation of food-grain, can he be bound to recognize an indigo-planter whom 
his refractory ryot may happen to sub-let to, and who has cultivated indigo much to the 
annoyance and inconvenience of himself and tenants at large? The sub-tenant will be at 
liberty to grow whatever crop he may like, and the zemindar may not be able to dietrain the 
crop which the under-tenant may grow. I am therefore strongly of opinion that the zemindar 
should not be compelled to recognize the sub-tenant. 

The other point on which I beg to enter my emphatic protest is the proposal to abolish 
the distraint law altogether. The Committee was called upon by Government to consider and 
suggest how to simplify and amend the law of distraint. The majority of the Committee, 
instead of carrying out the instructions of Government, propose to abolish it altogether. It 
has been declared, from the earliest legislation to the present time, that the produce of the 
land is hypothecated for the rent, and the zemindar has legal right to realize bis rent by dis- 
training the crop. No good and valid reasons have been shown, nor has any grave necessity 
been made out, why the zemindar should be deprived of his vested right which he has hitherto 
enjoyed. It has been said that the power has been abused by him, but this fact is no reason 
why the law should be-altogether abolished. If the present law be inadequate for protecting 
the ryot’s interests and punishing the zemindar for abusing the power vested in him, surely 
the law should be improved, and effectual provisions ought to be made to remedy the 
evil. Almost all the laws are abused by some one or other, but that is no reason why the law 
should be dispensed with. I would therefore differ from the majority of the Committee in 
abolishing the law of distraint, and recommend the law should be improved as suggested by 
the Committee. k 

In my humble opinion no summary procedure for the realization of rent is required in 
Behar. The Bengal Bill as well as Mr. Browne’s proposal will not materially assist the 
zemindar, and are opea to grave objections. The present law, in my humble opinion, is quite 
sufficient so far as Behar is concerned, and no fresh legislation is necessary. 

Compensation for improvement should be allowed only when the improvement is made 
under the Land Improvement Act. No doubt the ryot is equitably entitled to recover com- 
penastion for every sort of improvement which enhances the letting value of the land ; 

ut, in my humble opinion, there ought to be some restriction to the power of the ryot to 
make the improvement, and some provision ought to be made to keep reliable record to deter- 
mine the amount of compensation to save protracted lengthy enquiries and litigation. As much 
difficulty will be experienced in carrying out the above scheme, I would propose that for the present 
“compensation be allowed in cases of improvements made under the Land Improvement Act. 


: Dated Doomraon, the Ist March 1879. 
From—Basoo Joy Prakasa Larl, Member, Behar Rent Law Committee. 
To-—The Commissioner of the Patna Division and President of the Committee. 
I nave the honour to acknowledge the receipt of your circular No. $82 L., dated the 29th 
January 1579, with enclosures, and to submit the following in reply. 
2. Head II, paragraph 9.—I beg to dissent from this proposal on the following grounds:— 
1st—Chittas containing the areas of fields, rates actually paid, amounts of rent, and 
instalments thereof, are in fact pottahs in miniature, and their compulsory inter- 
change involves as much difficulty as the interchange of pottahs and kabuliyate. 
2nd.—On precisely the same grounds that a law requiring compulsory exchange of pottahs 
; and kabuliyats will have the effect of driving the parties to litigation, the compul- 
sory interchange of chittas and khattians will inevitably lead to the same result. 
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Srd.—lIf it is only intended that a chitta not agreed to by the ryot, and not signed by 
him, is to be tendered by the zemindar, it would serve no purpose whatever; 
and if it be intended to bind the zemindar on his part, the ryot can do so by 
taking a copy of the jummabundee which the zemindar files in the Collectorate. 
If, however, it be intended to give a reciprocity to these chittas, in short, the 
probative force of a mutual contract, the chittas are nothing less than pottahs 
as has been submitted above. 

4th.—In the present state of things, in the absence of a cadastral survey, it is very 
difficult. to give the precise boundaries of a ryot’s bolding, and this difficulty is 
the same with regard to*chittas as with pottahs. 

544,—It is respectfully submitted that the Committee, in negativing the proposal for 
the compulsory interchange of pottahs and kabuliyats, should not, for like 
reasons, recommend the compulsory interchange of chittas. 

8. Head F, paragraph 15.—1 zespeotinily dissent from the proposed definition of zerat 
lands. Cases of forcible ouster noticed by Sir Steuart Bayley, and exchange of ryotti for zerat 
lands, are, according to the opinion of the Committee, of rare occurrence in Behar, and such 
vases, involving as they do cages of forcible ouster, are, according to.the opinion of the 
Committe, sufficiently provided for by the present law ; under the circumstances, the definition ia 
unnecessary. It is not also justifiable as regards the actual state of things and existing rights 
of zemindars, for there are cases in which, for good reasons, the zemindars do not cultivate 
the zerat lands themselves, or cannot do se. Nor is it easy to see how the definition obviates 
the difficulty noticed by Sir Steuart Bayley ; for in cases of forcible ouster, and the ryot’s 
seeking the assistance of courts, the ryot’s case will stand or fall by proof of his own right. 
In the North-Western Provinces rent law, zeraé lands have been so defined, more with a view 
to the protection of Government interests than with the view of protecting the ryots. This 
reason does not exist in Bengal. So 


4, Head V, paragraph 17.—I1 humbly dissent generally from the proposal of awarding 
compensation— . 

First, because this jeopardizes the landlord’s right of re-entry ; 

Secondly, because it will lead to litigation ; 

Thirdly, because such improvements are, as a matter of fact, scarcely made by tenants- 
at-will, because their tenancy is precarious, and also because they want the means 
to make such improvements, and the consequence of the enactment will only be 
that the tenant will set up absurd claims for compensation as an answer to the 
Jandlord’s right of re-entry. 

These objections may not, of course, be applicable to cases where the improvements have been 
made after an inquiry or with the landlord’s consent under the Land Improvement Act. 

5. Head Fi, paragraph 13.—I hold, as I held in Committee, that the interest of the 
landlord and tenant will be alike affected by making rights of oceupancy under the rent law 
transferable. 1 do not see how the matter is any way improved by making occupancy rights 
transferable in a restricted sense (t.¢.) to a dond fde cultivator.. The object of such restriction 
is, perhaps, to keep away mahajans, ticcadars and indige-planters from buying; but, in Behar, 
all these classes cultivate on their own account. 

The proposed transferability of the right of occupancy created by Act X of 1859 will be 
considered by the zemindars as further encroachment on their rights, and at the same time it 
will not be so beneficial to the ryots, inasmuch as their lands will pass into the hands of monied 
men, such as usurers or indigo-planters. . 

A misunderstanding of the character of the guzáshta tenures of Shahabad seems the cause 
of many influential authorities recommending the transferability of occupancy rights in Behar. 
The guzishta tenure had been recognized by custom and local usage in Northern Shahabad 
long before the date of Act X of 1859 came into operation, while the right of occupancy came 
to exist with the promulgation of the Act. The mere right of occupancy is not thus possessed 
of the necessary substance that enabled guzáshta tenures to find a consideration and regard 
with the landlords of higher rank. Inheritance of tenures held by khoodkhasht (resident) 
ryots from a very ancient date contemporary with the commencement of the permanent settle- 
ment at a fixed uniform rate, is a qualification wanting in the mere right of occupancy of the 
present day. All attempts at the promotion of occupancy right to the rank of a guzdshtadar 
tenure ‘have met with failures wherever judicial courts have taken up the careful sifting of 
the question on proper objections advanced against such an undue recognition. In face of the 
authority of the Mitakebara law that commands such an extensive and deep-cherished respect 
of the Hindu families in the province of Behar, no recognition of the transferability is likely 
to take place without a lengthy and expensive litigation leading to no good to the ryot. 
Existence of numerous instances carrying testimony to the fact of actual transfer of guzdsh- 
tadari tenures from the possession of men devoted to land cultivation to that of men of pro- 
fessionally carrying on money transactions, called usurers, can be proved. 

As to the question of sub-letting, I am still strongly of opinion that the law should be 
left as it is. If the zemindar be bound to recognize such sub-leases, there is not much differ- 
ence between transfer by sub-lease and transfer by sale. The result under both conditions will 
be alike injurious to the zemindars. They cannot of course object to the law ag it exists at 

resent, allowing a ryot of occupancy right te cultivate himself or left others to cultivate under 
fin. The evils of sub-infeudation have already been discussed under the Bengal Rent Bill. 

The difficulty of the zemindare in matters of realization of rents will inerease, because 
the ryote selected by them before Act X of 1859 came inte operation, or at the time of the 
temporary settlement as peaceful tenants may change hands by bringing an obnoxious or too 
poor sub-tenant. In case of the tenant’s dying without an heir, which empowers the zemindar 
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to resume the lands, he may find difficulty in ousting the sub-tenant whom he has already 
been recognizing. i . : 

8. Head VII, paragraphs 19 and 20.—1 beg to dissent from the proposal of the Com- 
mittee that distraint should be abolished altogether or initiated in a court of justice. The 

wer of distraint is only efficacious because at present the initiative is in the zemindar’s own 
Eds, and in order to take that initiative he has not to resort toa distraint court. The 
existence of the right in such form serves the purpose of inducing the ryot in many cases to 
pay his rents promptly. In Behar the right is but scarcely exercised: witness the paucity of 
distraint cases in courts. 

The right to act promptly gives whatever advantage the zemindar enjoys under this 
power, and the delay that would result from the new provisions makes the right of no value. 
Under the proposal, distraint ie attachment on application te court, thus giving the ryot Full 
opportunity of removing his crops before the attachment order can reach the village. The 
produce of the land has always been considered to be hypothecated in the rent; the abolition 
of the power of distraint will therefore seriously affect the interests of the zemindars, and no 
summary procedure can afford any similar facility. Promptitude, which is so essential in all 
pecuniary transactions, is equally ne in the realization of rent. 

7. Head VIII, paragraph 21.—To sib-elanses (a) and (4) of clause (a) I would add the 
following sub-clause (c), “ or on proof of payment of enhanced rate of rent by production of 
counterfoils for the preceding years.” I hold sub-clause (a) alone not sufficient. In cases 
when the enhancement has been agreed to by the ryot, and payment of rent made by him at 
enhanced rates, there does not appear to be any reason why the proof of the fact of such pay-. 
ment for the preceding year shall not entitle the zemindar to a decree for enhanced rate of rent 
for subsequent years, In many cases it will be very troublesome and expensive to the 
parties to have their written engagements registered under the Registration Act. 

With reference to clause (4), it would be hard to deny the right to enhance to parties to 
whom the land with all interest has been transferred for a term of years by the person having 
a permanent interest, such as mortgagees and lessees. Tho reason of the rule is served by 
providing thus—(é) “that enhancement shall not be allowed, except with the consent of a 
person having a permanent interest in the land,” &e. 

‘With reference to clause (2), I am of opinion that it would be better to leave the phrase 
“ adjacent places” undefined, as it would enable the court to decide rate questions agreeably to 
the just requirement of. each particular case. 

I would remark on this head that, whilst seeking to limit the right of enhancement, regard 
should be had to the fact that the value of money has decreased and that of land produce 
increased in these days of scarcity and exportation, whilst the rates of rent sought to be 
enhanced were fixed 12 years ago on the current value of money and grain. 

8. Head XI, paragraph 26.—I respectfully beg to submit that neither.the Bengal Bill 
nor Mr. Browne’s proposal will facilitate realization of rent. My objections are these: fref, 
the procedure on comparison with the present will be found not more calculated for despatch 
of busitess. Secondly, Mr. Browne’s procedure is not, of course, liable to objection on this 
score, but it makes the zemindara undergo the expenses of two suts in place of one. The 
troubles and expense involved in this will scarcely be compensated by the little expedition 
(perhaps nominal} gained with respect to arrears of undisputed rates. The zemindars of the 
North-Western Provinces have not so severe a law for the recovery of arrears of Government 
revenue, nor are their tenants so better-off as in Behar; still there is section 35 of the North- 
Western Provinces Rent Act XVIII of 1878, as an object of terror for the defaulting ryote. 

9. Head XIII, paragraph 28, clause 2.—There does not appear to be any reason why the 
landlord or his representatives should be debarred from the right af measuring the lands 
excepting at the end of 10 years. It will be found that 10 yeare is a very long period 
in ease of alluvion and diluvion, Bal or Panchait lands, or lands held under bhaoli tenures, 
which require yearly measurement. 

Clause 4.—I dissent from the recommendations contained herein. It would be practi- 
cally placing the landlords at the mercy of their ryote. Some party, whether rightly or 
wrongly, must be always in possession, and the ryots are bound to pay him rent. By such 
payment they are also exonerated for all time to come, and the rightful claimant can only 
recover mesne profits from the party in possession to whom the ryots have paid. A dispute as 
regards the zemindari title is thus never prejudicial to the ryot’s interest! it is sometimes 

advantageous to him. Greater indulgence is not required to be shown to him by the necessities 
of the case. Itis positively mischievous with respect to the zemindars, for, under this proposal, 
even in case of secure possession, the ryots, specially the inimically inclined or gained over 
by the zemindar’s enemies, may trump out a dispute and cease to pay rent under the protection 
of law, thus possibly bringing on a sale of the zemindar’e property and his ultimate ruin. 
, In conclusion, I beg leave to state that the present time is inopportune for new legislative 
action for landlord and tenant. No radical alteration in the substantive law is needed. The 
abuses that are represented to exist are the result of want of knowledge in the tenantry; but 
then, it has been admitted by competent authority that the tenantry of Behar are awakening 
toa knowledge of their rights; with the spread of this knowledge the existing law is suffi- 
cient to protect the interests of both parties, and the abuses complained of will find check in 
administrative reform in the improvement of the putwaree’s as well as the zemindar’s accounts, 
and in the increase of the strength of the existing machinery of justice: From the papers 
before the Commission. and from my own experience, I can say that Shahabad tenants, from 
their daring and turbulent habits, have wrestcd from their landlorda more rights and advant- 
ages than the law had conferred upon them. In most instances the zemindare have suffered 
from the energetic combined resistance arising from the village commission system which pre- 
vails among the tenants of the Rajpoot and Brahmin castes in the district. "r 
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(2) This definition is taken from section S, clause 2, 
ot the North-W esteru Provinces Bent Act XVIII 
of 1873, 


{8) This definition for the most part corresponds to 
that given iu section 8, clause (8) of the land Regis- 
tration Act, 1876; but the latter has been altered so 
as to exclude a sharer in a joint undivided estate. 


(5) This definion which is taken from the North- 
‘Western Provinces’ Act, section 8, clause (3), seems 
referable to the definition in Baboo Kristodas Pal's 
ill, which would include an unrecorded proprietor 
(vide section 78 of Land Registration Act). 
® So far ns his relations with tenants are concerned, 
such a sharer is to all intenta and purposes a 16- 
auns proprietor, 


(6) It is necessary to use both words “ estate” and 
“village” in this definition, because in some districts 
estates are much larger than villages, while in others, 
owing to the effects of the Butwarra Law, estates 
are being daily sub-divided, and s village often con- 
tains twenty separate estates, 
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A 
BILL 
TO 


Amend the law relating to the recovery of Rent 
in the Province of Behar. 


Wuenras it is expedient to amend the provi- 
sions of. the Rent Law in the Province of Behar 
relative to the rights of ryots with respect to the 
delivery of pottahs and the occupancy of land; to 
the prevention of illegal exaction and extortion in 
connection with demands of rent; and to other 
questions connected with the same; to provide a 
summary procedure for the trial of certain classes 
of cases; to extend the jurisdiction of Collectors ; 
and to amend the law relating to distraint: It is 
enacted as follows: i 


CHAPTER ĮI.—PRELIMINARY. 


l. This Act may be called “The Behar Rent 
Act, 1879;” and it shall take effect in the Prov- 
ince of Behar from the date which the Lieute- 
nant-Governor of Bengal shall fix by an order 
published in the Calcutta Gazette. 

2. When, and so soon, as this Act shall com- 
mence and take effect “The Landlord and Tenant 
Procedure Act, 1869,” shall cease to have opera- 
tion or effect in the Province of Beliar, save so far 
as it repeals or modifies any other Regulations or 
Acts, and save so far as regards suits or proceed- 
ings which before the time of the commencement 
of this Act shall have been instituted before any 


art. 

8. In this Act, unless there be something 
repugnant in the subject or context— 

(1} “ Province of Behar” means all the districts 
of the Patna Division, and includes any distriet or 
districts in the Bhagulpore Division to which the 
Lieutenant-Governor of Bengal may, by notifica- 
tion.in the Caleutia Gazette, be pleased to extend 
this Act: : 

-(2) “ Rent” means whatever is to be paid, 
delivered or rendered by a tenant on account of his 
holding, use or occupation of land : 

(3) “ Proprietor” means a person or body of 
persons being in possession of an estate or revenue- 
free property as owner or owners thereof ; 

(4) “Co-sharer” means. sny person being in 
possession of an undivided share in an estate or 
revenue-free property as owner thereof : 

(5) “ Landholder” means the person to whom a 
tenant is liable to pay rent® and includes a sharer 
or body of sharers being in possession of separate 
lands held in severalty, or of certain specific 
mouzahs or lands forming part of an estate or 
revente-free property, under such circumstances as 
are described in sections 12 and 9 (4) of “ The 
Estates Partition Act, 1876,” and section 11 of 
Act XI of 1859: 

(6) “ Resident-ryot” means a cultivator whose 
homestead is situated in the same estate or village 
in which he holds lands and,* whose father or 
other relative, from whom he has inherited, resided. 
and held land in the said same estate or village: 
provided that the aggregate period for which such 
ryot and his father, or such ryot and his other 
relative aforesaid, may have so resided and held 
land shall have been not less than twelve years : 
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(7) “Non-resident ryot” means a cultivator 
who holds land in an estate or village other than 
that in which his homestead is situated : 

(8) “Month” means a month of the Fusli 

ear : 
z (9) “ Year” means the Fusli year : 

(10) “The Court” means the Civil Court hav- 
ing jurisdiction in any suit or matter : 

4. In the construction of this Act the word 
* Collector’ shall include a Deputy Collector in 
charge of a sub-division, or other officer exercising 
the powers of a Collector of a district, or of a De- 
puty Collector in charge of a sub-division, by 
whatever designation such officer may be called. 


CHAPTER IT.—Ricuts AND LIABILITIES oF 
LANDHOLDERS AND TENANTS. 


5. No dependent talookdar or other person 
possessing a permanent transferable interest in 
land intermediate, between the proprietor of an 
estate and the ryot, who holds his talook or tenure 
(otherwise than under a terminable lease) at a fixed 
rent which has not been changed from the time of 
the permanent settlement, shall be liable to any 
enhancement of such rent, anything in section 51, 


Regulation VIII of 1793, or in any other law to- 


the contrary notwithstanding. 

6. Whenever in any suit under this Act, it 
shall be proved that the rent at which a talook 
or other tenure is held has not been changed for 
a period of twenty years before the commencement 
of the suit, it shall be presumed that such talook 
or tenure has been held at that rent from the time 
of the permanent settlement, unless the contrary 
be shown, or it be proved that such rent was fixed 
at some later period. 

7. Ryots who hold lands at fixed rates of rent, 
which shall have not been changed from the time 

“of the permanent settlement, shall continue to 
hold at sueh rates. Such ryots shall be called 
“ ryots at fixed rates.” Their tenures are herit- 
able and transferable. 

8. Whenever in any suit under this Act, it 
shall be proved that the rent at which land is held 
by a ryot has not been changed for a period of 
twenty years before the commencement of the suit, 
it shall be presumed that the land has been held 
at that rent from the time of the permanent 
settlement, unless the contrary be shown, or un- 
less it be proved that such rent was fixed at some 
later period. 

The presumption which in this section and sec- 
tion 6 arises from payment of rent at one uniform 
rate for twenty years is not rebutted by a tenant’s 
omission to plead specially that he bas held at the 
same rate from the time of the permanent settle- 
ment, nor by the production of a pottah dated 
subsequently to the permanent settlement, unless 
the tenant expressly admits that the tenancy or 
rate commenced from the date of such pottah. - 

9. Every ryot who shall have cultivated or 
held land for a period of twelve years shall have 
a right of occupancy in the land so cultivated or 
held by him, whether it be held under pottah or 
not, so long as he pays the rent payable on 
account of the same; but this rale does not apply 
to “ seer” or “ zera?” land belonging to the pro- 
prietor of the estate or tenure, and let by him on 
lease for a term, or year by year, nor (ag respects 
the actual cultivator) in land sublet for a term, or 
year by year, by a ryot having a right of occu- 
paney, nor to lands held by a tenant in lieu of wages. 


4, Taken verdatim from section 1 of Act VIII 
(B.C.) of 1869, 


‘6. Taken from section 16 of Act VIII (B.C.) of 
1869. 


6. Taken from section 17 of Act VIII (B.C.) of 
1869. 


7. Taken generally from section 3 of Act VIII 
(BC.) of 1869. The right “to recoive pottabs at 
those rates” may be more appropriately declared un- 
der the heading of ™ Leases,” 


8. The first clause of this section is taken from 
section 4 of Act VIII (B.C.) of 1869. ‘The second 
clause is new. and its enactment is rendered necesxary 
by certain rulings of the High Court, which are 
injurious to the interests of ignorant tenants. 


9. The provisions of this section are taken partly 
from section 6 of Act VIII (B.C.) of 1860, partly 
from section 8 of the North-Western Provinces Act, 
and in other respects they are new, “ZrRAT” lands 
in North Behar are so widely different from the ori- 


‘ginal “ nij-jote”’ and other private lands “ appropriat- 


ed by zemindars ta the subsistence of themseives and 
families” (vide section 89 of Regulation VIII of 
1793), and the extension of “ zerat” lands ia a mat- 
ter of such easy accomplishment in many estates 
that it seems necessary te define them for the pur- 
pose of this section with some precision. It ix in- 
expedient that land which-+to-day is “ ASS4MEEWAR” 
should to-morrow be recongnized as “ ZERAT” over 
which a right of occupancy could never be acquired 
by any ryet. The detivition of “zerat” ia taken 
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mainly from the North-Western Provinces Act, the 
words “last partition of the estate” in clause (a) 
having been substituted for “the last settlement 
of the dirtrict.’ Clause (4) will prevent “ RYoTTI” 
lands which have been or may be converted into 
“geeat’ by temporary lease-holders from being 
renognized as “ szER” lands over which the acuqisi- 
tion of a right of occupancy is prohibited by law. 

The clause respecting resident ryote is strongly 
approved by Sir S. Bayley and Mr. Secretary Mac- 
kenzie, and to show that my view of a resident ryot's 
righta is by no means unreasonable, I may quote the 
opinion of the late Legal Remembrancer, Mr. H. Ball. 
Tn pago 16 of his edition of the “Law of Landlord 
end Tenant,” Mr. Bell observes as follows :—“ It is 
generally assumed that a ryot must have been in 
possession of his holding for twelve years to acquire 
aright of occupancy, This, I think, isa very doubt- 
ful proposition, There is no magic in the number 
twelve; and it is submitted that a “ khoodkast’”” 
ryot, who settles and buitde his house upon the land, 
possesses from the commencement of his tenancy a 
right of occupaney in it. Tho law merely says that 
a ryot who has held land for twelve years shall have 
a right of occupancy in the land; but it does not 
aay that a ryot who has not held for twelve years 
shall not have a right of occupancy.” 


10. The nomenelature in this section and section 6 
is borrowed from the North-Western Provinces Act 
so far as regards the two higer classes of ryote. 
The term “ common ryots’’ is suggested as preferable 
to * tonante-at-will,” which latter expression is not 
suitable te ryote whom this Bill entitles to receive 
pottahs for five years. For brevity’s sake some short 
distinguishing names are requit 

11. This section, which is taken generally from 
the North-Western Provinces Act, is much needed. 
There are times when s ryot may be ina peculiarly 
favourable position for proving a right of oocu 
and of whieif he should be entitled to take advantage, 

It is also desirable that every reasonable facility 
should be afferded to a ryot of fing his class 
of tenure determined once for all. Marcover, 
as s proprietor by section $8 of Act FIII (B.C.) 
of 1869 and by section 44 of this Bill can cause the 
Collector “to asvertain, determine and record” 
tenures and under-tenures, and rates of rent, it is 
only reasonable that ryote should enjoy a correspond- 
ing privilege. 

13. This section contains so much of section 12 
of the North-Western Provinces Act as seems appli- 
cable to Bohar. 


13. Taken from section 18 of Act VIII (B.C.} 
af 1869, 


‘This proviso is new. Under the pressnt law there 
is no criterion by which “ fair and equitable rates” 
can be ascertained. Perguonah rates, to which 
“ khoodkast” ryote were entitled to appeal under 
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Every resident ryot shall be presumed to have 
a right of occupancy in all land which he holds in 
that estate or village with reference to which he 
is a resident ryot. 

Explanation I—The holding of the father or 
other person from whom a ryot inherits shall be 
deemed to be the holding of the ryot within the 
meaning of this section. 

Explanation II.—A right of occupancy is herit- 
able, and, so long as no decree is outstanding 
against the tenant for rent due on account 
of such tenure, it is also transferable with all 
liabilities. 

Explanation ITI.—The presumption created by 
this section in favour of a resident ryot may be 
rebutted in respect of any portion of his tenure 
by proof that such portion has been held for less 
than twelve years. 

Explanation IV.—For the purposes of this sec- 
tion ‘ seer” or “ zerat? land means— 

(a) land recorded.as “seer” or “ zerat” at the 
last partition of the estate in which itis situate 
and continuously so recorded since; ` 

{4} land continuously cultivated for twelve 
years by the proprietor or co-sharer himself with 
his own stock, or by his servants, or by hired 
labour; 

{c} land reeognized by village custom as the 
special holding of a co-sharer-and treated as such 
in the distribation of profits or charges among the 
¢o-sharers, 


` 10. Ryots having a right of occupancy shall 
be called “occupaney ryots,” and all ryots of 
inferior legal status shall be called “ eommon 
ryots.”” 


11. On the application of any ryot to have 
his class of tenure determined, the Court shall 
determine the class to which he belongs, namely, 

whether he is a ryot at fixed rates, 

or an occupancy ryot, resident or non-resident, 

or whether he is a common ryot. 


12. The rent paid by an occupancy ryot shall 
not be liable to enhancement, except— 

{a} by a written agreement registered under 

“ The Indian Registration Act, 1877 ;” or 

(8) by order under this Act. 

13. No oecupancy ryot shall be liable to an 
enhancement of the rent previously paid by him, 
except on some one of the following grounds, 
namely,— 

that the rate of rent paid by such ryot is below 

the prevailing rate payable by the same 
class of ryots for land of a similar descrip- 
tion and with similar advantages in the 
places adjacent; 

that the value of the produce or the productive 

powers of the land have been increased 
otherwise than by the agency or at the 
expense of the ryot; 

that the quantity of land held by the ryot 

has been proved by measurement to be 
greater than the quantity for which rent 
has been previously paid by him : 

Provided however (1) that when the rent is 
paid in money the Court shall in no case fiv a rate 
in excess of one-sixth part of the value of the 
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estimated average produce of the land; and (2} 
that the value of the produce shall be deemed to - 
be the average. price realizable for each kind of 
produce at the date of the instalment next follow- 
ing the time at which such produce is ordinarily 
reaped. 


14. No co-sharer shall ‘be entitled to enhance 
the rent of any ryot otherwise than through a 
manager authorised to collect the rents of the 
whole estate or revenue-property on behalf of all 
the co-sharers in the same. 

No landholder, not being a proprietor nor pos- 
sessing a permanent transferable interest in land, 
shall be entitled to enhance the rent of any ryot 
without the special sanction of the proprietor or 
his representative. Such sanction shail be accord- 
ed by a duly registered power-of-attorney, which 
may authorise the landholdor to take such legal 
steps as he may think proper for enhancing the 
rents of particular ryots of one estate or village 
named therein within six months from the date 
of its execution: fkrovided that no agreement 
made at any time between s proprietor or his 
representative and-such landholder, whereby the 
former may bind himself to authorise future 
enhancements of rent, whether conditionally or 
unconditionally, shall be enforeeable in any Court, 
and that breach of the same shall not constitute 
cause for any action whatsoever. 

15. The rent of an occupancy ryot shall not 
be liable to be enhanced or abated at any time 
during the continuance of such.ryot’s lease, nor, 
when such ryot holdsland without a written engage- 
ment, until the expiration of ten years from the 
date on which his rent was last fixed or enhanced. 

16, Subject to the provisions of section 15 of 
this Act, every occupancy ryot shall be entitled 
to claim an abatement of the rent previously paid 
by him, if the area of the land has been dimin- 

„ished by diluvion or otherwise, or if the value 
of the produce or the productive powers of the 
land have been decreased by any cause beyond 
the power of the ryot, or if the quantity of land 

- held by the ryot has been proved by measurement 
to be less than the quantity for which rent has 
been previously paid by him. 

17. Applications for enhancement or abate- 
ment of rent must be made in or before the month 
of Jeyt next before the year commencing on the 
first day of the month of Assin from which the 
rent is to be enhanced or abated, , 

and all orders for enhancement or abatement 
shall take effect from the first day of the month 
of Assin next following the date of the application. 

18. In determining, under this chapter, the 
rate of rent payable by any ryot, his caste shall 
not be taken into consideration, unless it is proved 
that by local custom caste is taken into account 
in determining such rate; ` 


APPENDIX TO THE 


the carly Regulations, have never been determined 
and recorded, and it seems necessary to proposar sume- 
thing in their place. The provision in the North. 
‘Western Provinces Act (section 14) that the rent of 
an ex-proprietary tenant (a species of occupancy ryot} 
shall be four annas in the rupee below the prevailing 
rate paid by tenante-at-will, seems objectionable in 
principle, aa it subjecta the former, though ine 
slightly modified degree, to the competition and rack- 
renting endured by ryote of far inferior status, By 
limiting the landholder'’s demand to one-sixth of the 
value of the produce, we shall give him a direct in- 
terest in making improvement, and shall at the same 
time partislty revive the ancient principle, according 
to which one-sixth of the rel uc was ordinarily 
taken by the sovercign (vide Mill's History of India, 
Vol. I, page 205, Wilson's edition). Where occu. 
pancy ryote are already paying more than such 
proportion as rent, the Court should be bound to 
recognise the rate, and such ryote should not be 
entitled to claim any abatement under this section. 
I would merely prohibit the Courts from fixing or 
enhancing the rent of an occupancy ryot abote one- 
sixth part of the value of the produce. In this 
district the Government (on the average) recoives 
from the zemindars only one-sixth part of what they 
collect ag rent from ryote. 

14, This provision is analoj to the proviso in 
section 68 of Act VIII (B.C.) of 1869. It seems 
desirable to restrict individual action on the part of 
a co-sharer in every legitimate way. 

The second clause is new, and is designed to rem: 
the evil pointed out by Mr. Molony, who, in the 18t 
paragraph of his note, suggested that “it would be 
& desirable Improvement in the law if the power of 
enhancement wasaltogether withdrawn from tiscadars 
and others holding only a temporary interest in the 
land.” The suggestion is strongly approved by Sir 
8S. Bayley {cide paragraphs 32 and 83 of his note), 
but it seems to mo that some modification of the 
proposal is required in the interests of zemindars. 

t is generally agreed that the present syatem of 
short Jeases in Behar ought te be replaced by one 
of long leases, but such a change is not likely to be 
promoted by a provision which absolutely prohibita 
the enhancement of rents during the currency of a 
tiecadar’s lease. It must not be forgetten that under 
tiecadars holding for 20 years er upwards without 
the power of enhancing rents, ryote will become 
entitled to the presumption created by section 8. 
For my own part I should like to see zomindars pro- 
hibited from temporarily leasing their right or 
ayything except specific landa, 


15. This provision is approved by Mr. Dampier 
{vide paragraph 11 of bis note), It is also ly 
supported by sections 18 (a) and 22 of the North- 
Western Provinces Act, and by section 9 of Act 
VILI (B.C.) of 1859, which last allows the Court, in 
case of disagreement between a landholder and tenant, 
to grant a potieh for a term not exceeding ten 

Care, 
16. This section correaponds generally to section 
19 of Act VIII (B.C.) of 1869. 


17. This section is taken, mutatie mutandis, from 
eection 19 of the North-Western Provinces Act. 


18. This section is taken for the most part from 
section 20 of the North-Westera Provinces Act. - 
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19. This section is partly taken from section 14 of 
Act VIII (B.C.) of 1869, but the last clause of it is 
new and should be read with section 27 under the 
head of “ Leases.” . 


20. This section ds generally to the latter 
half of section 14 of Act VITT (B.C,) of 1869, 


21, This section is taken from section 16 of Act 
VILE (B.C) of 1869. 


This EXPLNATION embodies some rematks made b 
Bir B. Peacock, C. J., in caso Bakranath Mundie, Í. 
B. L. B. (F. B.), 25. Though I rather dislike leav- 
ing it to the Civil Courts to act on their own disore- 
tion in such a matter, I do not see what other course 
cas be adopted, unless the provisions applicable to 
occupancy ryote in respect of enhancement ars ex- 
tended to common ryots with some such modifica- 
cations as these, namely,— x 

(3) when rent is paid in kind, the Court shall in 
no oso PIX à proportion in excess of one-half of the 
produce ; 


(2) when rent ia paidin money, the Court shall 
in no case FIx thesmount in excess of one-fourth of 
the value of the estimated average produce. 


tg, TIE" # need bere in tho sams sonse as in section 


and whenever it is found that, by local custom 
or practice, any class of persons, by reason of 
their having formerly been proprietors of the soil, 
or of their being resident ryote or otherwise, hold 
land at favourable rates of rent, the rate shall 
be determined in accordance with such custom 
or practice. z 

.19. No common ryot who holds land under 
a written engagement for a specified term shall 
be liable to an enhancement of rent during the 
eontinuace of such engagement; and no com- 
mon ryot who has held land without a written 
engagement for more than twelve months other- 
wise than under the circumstances described in 
section 27, or under a written engagement not 
specifying the period, of such engagement, or 
whose engagement has expired or. has become 
cancelled in consequence of the sale for arrears 
of rent or revenue of the tenure or estate in 
which the land held by him is situate, shall be 
liable to pay any higher rent or rate for such 
land than the rent or rate payable for the previous 
year, unless a written notice shall have been 
served on such ryot in or before the month of 
Jeyt, specifying the rent to which he will be 
subject for the ensuing year, and the ground on 
which an enhancement of rent is claimed. 

In the case of a common ryot who has pre- 
viously held land under a written engagement 
for a specified term, and whose engagement has 
expired by effluxion of time, the notice for 
enhancement of rent shall be served at any time 
within the six months next following the date of 
expiration of the, said engagement; and the 


. enhanced rent if agreed to by the ryot or sanc- 


tioned by the Court, shall be deemed to. have 
payable on account of the instalment next- 

following the date of the service of such notice. 

20. Such notice shall be served by order of 
the Collector in whose jurisdiction the lands are 
situate, on-the application (which may be on plain 
paper) of the proprietor or other empowered per- 
son; and shall, if practicable, be served personally 
upon the ryot. Jf for any reason the notice can- 
not be served personally upon the ryot, it shall be 
affixed at his usual place of residence; or, if he 
have no such place of residence in the districtin 
which the land is situate, the mode of service of 
such notice thall be by affixing it at the mal- 
eutcherry of such land or other conspicuous place 
thereon, or at the village chowri or chowpal, or 
at some other conspicuous place in the village in 
which the land is situate. i 

21. Any ryoton whom such notice as afore- 
said has been served may contest his liability 
to pay the enhanced rent demanded of him, 
either by complaint of excessive demand of rent, 
or in answer to any suit preferred against him 
for recovery of arrears of the enhanced rent. 

Explanation-~As the rent even of a common 
ryot cannot be enhanced by the Court unless the 
grounds of enhancement are duly stated, it will be 
for the Court to determine, in case of dispute, 
whether those grounds exist, and whether they are 
such as to justify the enhancement. 
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(4) — Leases: 


© 82. Every ryot is entitled to receive from the 
landholder s pottah or. lease containing the fol- 
lowing particulars :—~ . 

(a) the quantity and boundaries of the land, 
and, where fields have been numbered in a Govern- 
ment survey, the number of each field; i" 

(2) the length of the “lagee,” or measuring 
rod, with reference to which the quantity of the 
land has been computed ; ; 

(e) the amount of annual rent payable for such 


land ; 

(d) the instalments in which, and the dates on 
which, such rent is to be paid ; 

(e) any special conditions of the lease not incon- 
sistent with the clauses of this section; i 

(/) if the rent is payable in kind, or is caleu- 
lated on a valuation of the produce, the proportion 
of prodgece to be delivered, the mode of valuation, 
and the time, manner and place of delivery. 

23. No lease shall contain any stipulation 
barring the acquisition of a right of occupancy, nor 
shall the acceptance of any lease prejudice any 
right, or create a presumption against the existence 
of any right which a ryot may claim irrespectively 
of such lease. 

24. Inthe absence of any written specification 
of the times of payment, the dates on which rent 
shall become payable are as follows :— 


On last day of Poos ... ... $ the rent. 
Ditto of Chyet ... 4 ditto. 
Ditto: of Assin... ... $ ditto. 
25. Ryots at fixed rates are entitled to receive 
- perpetual leases at such rates. 


26. Occupancy ryote are entitled to receive 
potiahs for a term not exceeding ten years at fair 
and equitable rates. In case of dispute, the rate 
previously paid by the ryot shall be deemed . to be 
fair and equitable, unless the contrary be shown in 

_a suit by either party under the provisions of this 
Act. 

27. Common ryots are entitled to. receive 
leases for any term not exceeding five years at the 
rates hitherto paid by them; provided that no 
such ryot ‘shall be entitled to receive second and 
auecessive leases at the rate hitherto paid by him 
until twelve months after the expiration of his last 
lease. If within such period the landholder shalt 
not have ejected such ryot or have obtained an 
order under this Act for the enhancement of his 
rent, or if the parties shall not have entered intoa 
new engagement, such ryot shall be entitled to 
receive another lease for a term not exceeding five 
years at the rate hitherto paid by him. 

Jf the Court, in a suit for enhanced rent, shall 
have decreed a higher rate than that previously 
paid by him, such ryot shal] be entitled to receive 
a lease for a term not exceeding five years at the 
said higher rate. . 

28, Every landholder who grants a lease is en- 
titled to receive, from the person to whom the lease 
is granted, a kabuliyat or counterpart engagement 
in conformity with the terms of the lease. The 
tender to any ryot of a lease, such as the ryot is 
entitled to receive, shall be held to entitle the land- 
holder to receive a kabuliyat from such ryot. 

29. If, on the trial of a suit for the delivery of 
a lease instituted by a ryot, the parties do not agree 
as to the term for which the lease is to be granted, 


the Court shall, subject to the limits imposed by. 
sections 26 and 27, fix such term as under the 
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23. This section is taken mostly from section 2 of 
Act VILI (3.C.}, 1869, and section 24 of the North- 
‘Western Provinces Act. 


(3) This clause is new. Ry eection 3 of Reguis- 
tion II, 1795 (for the vinoe of Benares), “the 
denomination and length of the rod” wera required 
to be interested in pottahs, and the provision waa at 
excellent one. Imay slso mention that in half of 
the villages in which land bas recently been taken up 
in Mozufferpore district for the Tirhoot State Rail- 
way it has been found that the proprictore have 

uoed the 64 cubita rod, used in the original settle- 
ment proceedings and in their own butwara cases, to 
one of 64 cubits only for measuring ryoti lands. 


23. . Thib section cancels section 7 of Act VIII 
{B.C.) of 1869. The latter section has been one of 
the chief obstacles in the way of a free interchange 
of pottahs and kabsliyats. and Ican see no valid 
reason for its retention. The acquisition of a right of 
ocoupancy under certain conditions presoribed by the 
law is the natura) priviloge of a ryot, and no contract | 
intended to nullify the law should ba permitted. 

24, Fixed dates are here substituted for“ estab. 
lished usage’ (vide section 21 of Act VIII (B.C.) of 
1869). This change is strongly approved of by 
Messrs. Dampier and Molony (cide paragraphs 12 
and 13 of thier respective notes). 


25. Token, with the exception of the word “ perpe- 
tual” from section 25 of the North-Western Pro- 
vinces Act. 

26. Taken frota section 5 of Act VIII (B.C) of 
1868, with the exception of the term of ten years, 


27. When I originally euggested (tide para, 11 of 
my demi-oficial letter dated Gth October 1877) that 
every ryot should be entitled to claim a pottah for 
five years at the rent hitherto paid by him, I thought 
more of present than of future requiremente. It is 
obvious, however, that unless this section is carefully 
worded, a ryot may continue to demand successive 
pottahs for terms of five years at a time, without 
interruption, and that in the end he may acquire a 
presumed right to hold at fixed rates without the 
proprietor having any voice in the matter, The 
provisions sugyested in this section will enable the 
pri nists protest iis own intereri. . 

e proposal regarding five yenı pottahs is ap- 
proved of both by Mr, Dampier and Sir, 8. Bayley 
(vids paras. 10 and 14 of their respective notes). 


28. Taken generally from section 10 of Act VIII 
{B.C,) of 1869, 


29. Adopted from section 9 of Act VII (B.C) 
of 1869, 
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80, Taken from section 26 of Act VIIE (B.C. of 
1869, : 


81, This section is taken from seotion 18 of the 
“Bill to provide for the more speedy realization of 
arrears of rent,” In paragraph 5 of Bengal Seo- 
retary's letter to the Government of India, No, 503, 
dated 22nd February 1878, it is remarked that “the 
registration will be an acknowledgement by the 
zomindar of the validity of the tenure, and if he 

- refuses to register, the law will enforce registration.” 


83. This section is new. 


34, This section corresponds generally to section 
20 of Aot VIII (B.C.) of 1869, The words “not 
holding under s lease” and “for the ensuing year” 
are new, boing taken from section 31 of the N.-W. P, 
Aot. A lease, I think, should be treated here as an 
ordinary contract, and a ryot relinquishing land, 
without notice, when he dosa not hold under a lease, 
should not be made lisble for rent for an indefinite 
period, The words “ or if he receive it but” are also 
taken from the N-W. P. Act, 
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eireumstanees of the ease may seem just and | 
proper: Provided that the term shall not, in 
estates not permanently settled, extend beyond 
the period for which the proprietor of the estate _ 
has engaged with Government: Provided also 
that, if the defendant be a farmer or other person 
having only a temporary interest in the land, the 
term of the lease shall not extend beyond the 
period of the continuance of such interest. 


(B)—Registry of Transfers. 
‘80. All dependent talookdars.and other per- 


. Sons possessing. a permanent transferable interest 


in land, intermediate between the proprictor and 
the cultivator, are required to register, in the 
serishtah of the proprietor or ‘superior tenant, 
to whom the rents of their talooke or tenures are 
payable, all transfers of such talooks or tenures, 
or portions of them, by sale, gift or otherwise, 
as well as all successions. thereto, and divisions 
among heirs in cases of inheritance. And every 
proprietor or superior tenant is required to admit 
to registry and otherwise give effect to all. such 
transfers when made in good faith, and. allt 
such successions and divisions; Provided that no 
proprietor or superior tenant shall be required to 
admit to registry or give effect to any division or 
distribution of the rent payable on account of any 
such tenure, nor shall any such division or distri- 
bution of rent be valid and binding without the 
consent in writing. of the proprietor or superior 
tenant. . 
_ 81. All occupancy ryots are required to regis- 
ter in the serishtah of the proprietor or superior 
tenant, to whom the rents of their lands are pay- 
able, all transfers of their tenures by sale, agree- 
ment or otherwise, which have been made after 
the commencement of this Act.' Every proprietor 
or superior tenant is required to admit to registry 
and otherwise give effect to all transfers of whole 
tenures when madé in guod faith. And no ryot 
claiming a right of occupancy which bas accrued 
by transfer after the commencement of this Act 
shall be entitled to prefer his claim unless the 
transfer of the tenure has been registered under 
this section. i 

32. Fees at the rate of two per cent. on the 
annual rent of the interest transferred may be 
levied by the proprietor or superior. tenant on 
the registry under this Act of any transfer: - 
provided that- no fee shall exceed one hundred 
rupees. f 

33. Every tenant or ryot, whose tenure has 
been admitted to registry under section $1 or 32, 
is entitled to receive a copy of the entry under the 
signature of the proprietor or superior tenant. 


(C)—Relinguishment and ejectment. 


84, Every ryot not holding under a lease, 
who desires to relinquish the land held by him, 
shall be. at liberty te do so, provided he gives 
notice of his intention, in writing, to the land- 
holder or his authorised agent in or before the 
month of Jeyt of the year preceding that ia 
which the relinquishment is to have effect. IF 
he fail to give such notice, and the land is not 
let to any other person, he shali continue liable 
for the rent of the land for the ensuing year, If 
the landholder or his agent refuse to receive such. 
notice, or if he receive it but refuse to sign a 
receipt for the same, the ryot may make an 
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application on plain to the Collector in 
age isdi ba the “Jande are situate, who 
ehall thereupon cause the notice to be served on 
such landholder or agent in the manner provided 
in section 20. , ? 

85. Any instalment of rent which is not paid 
on or before the day when the same is payable 
according to the lease or engagement, or if there 
be no written specification of the time of pay- 
ment, on or before the date fixed by section 24, 
shall be held to be an arrear of rent, and shall 
be liable to interest at twelve per cent. per 
annum. : ; 

$6. When an arrear of rent remains due 
from any ryat at the end of the month of Jeyt, 
such ryot shall be liable to be ejected from the 
land in respect of which the arrear is due: pro- 
vided that no ryot at fixed rates or occupancy 
_ryot, or ryot holding under a lease the term of 
which has not expired, shall be ejected otherwise 
-than in execution of a decree or order under the 
provisions of this Act. 

87. When an arrear of rent shall be ad- 
judged: to be due from any farmer or other 

lease-holder not having a permanent or transfer- 

able interest in the land, the lease of such lease- 
holder shall be liable te be cancelled and the 
lease-holder to be ejected: provided that no such 
lease shall be cancelled, nor the Jease-holder 
ejected, otherwise than in: execution of a decree 
or order under this Act. : 

88. No ejectment of a ryot or forfeiture of a 
lease shali’ be decreed on account of any act or 
omission of the ryot— 

(1) which is not detrimental to the land in 
his cecupation, or inconsistent with the purpose 
for which the land was let ; or : 

{2} which by law,.custom, or special agreement 
does-not involve the forfeiture of the lease. 

39. If the landholder desire to eject an oc- 
cupancy ryot, or a common ryot holding under 
an unexpired lease, against whom a decree has 
been passed and remains unsatisfied, he may at 
the end of the month of Jeyt apply to the Court 
to eject the ryot. ` ; 

Such Court, on receiving such, application, 
shall (subject to the provisions regarding limit- 
ation) cause a notice to be served on the ryot, 
stating the amount due under the decree, and 
informing him that if he does not pay such 
amount into Conrt within fifteen days from 
receipt of the notice he will be ejected from his 
land. 


If such amount be not so paid, the Court may 
eject the ryot. ` ; 

40. If the landholder` desire to eject a com- 
mon ryot, or any other tenant holding only for a 
limited period, after the determination of : his 
tenancy, he may cause a written notice of eject- 
ment to be served on such tenant, specifying the 
land from which the tenant is to be ejected, and 
informing him that he must vacate such land on 
or before the last day of the month of Jeyt next 
following, or that, if he means to contest the right 
to eject him, he must apply to the Court for that 
purpose on or before that date. 

Fhe notice shall be written in the vernacular 
language and character of the district, and shall 
be issued and served on or before the first day 
of the month of Cheyt through the office of the 
Collector, and the landholder shall pay the cost 
of service. It shall be served in the manner 
prescribed by section 20. 
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85, Transcribed with the necessary alterations 
from section 21 of Act VILE (B.C.) of 1889. 


$6. Taken generally from section 22 of Act VIH 
B.C.) of 1869. 


in Taken from section 23 of Act VIII (B.C.) of 


88. Taken from section $4 {c)-of the North- 
‘Western Provinces Act. 


89. Taken generally from section 35 of the North- 
Western Provinces Act. Gn further consideration I 
think there is no sufficient necesaity for sanctioning 
the ejectment of ryote at any time of the year when 
decrees are not satisfied promptly (ride paragraph 6 
of my letter dated 9th ber 1877). Under such 
a rule proprietors might take unfair advantage of 
the failure of a single harvest, and bring suits and 
eject ryote ata time when they had no means of 
paying their rente. But by the oud of Jeyta ryot 
has reaped all three principal harvoste of the year, 
and his omission to pay his rent by that time cannot 
be attributed to bad Jurk. Though, strictly «prak- 
ing, an oceupaney ryot only possesses bis right of - 
occupancy 80 LONG 48 he pays his rent, he ought not 
to be placed in s less favourable position than com- 
mon ryote with respect to liability for ejectment for 
arrears, 


40. Taken generally from sections 37, 38, 39 snd 
40 of the North-Western Provinces Act, 
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41, This section is taken from section 48 of the 
North-Western Provinces Act. It is specially needed 
in South Behar (vide paragrapha 22, 86, and 89, res- 
pey, of Mr. pier’sang Sir 8. Bayley’s notes.) 

‘ne latter remarks thet in this, as in the case'of 
digtraint, the Collector should be the exeoutive 
officer to whom application should be made, 

The knowledge that there is an authority to which 
reference can bo made in case of dispute will no 
doubt tend to discourage unfair dealings between 
jandholder and ryot, and to check frivolous disputes. 


42, Taken generally from sootion 25 of Aot VIII 
(B.C) of 1869. 


43. Tukon from section 37 of Act VIII (B.C) 
of 1869, 
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The tenant on whom ‘such notice has been 
served may, on or before the last day of the 
month of Jeyt next after the service, make an 
application to the Court contesting his liability 
to be ejected. 

‘When such an application is made, the Court 
shall proceed to determine the question between 
the parties. 

If no such application is made, the tenancy of 
the land in respect of which the notice has been 
served shall be held to cease on the last day of 
the month of Jeyt next after the service. The 
Court, if necessary, shall enforce the ejectment : 

Provided that no such application for the eject- 
ment of a farmer on the determination of a lease 
shall be received if the lease be of a kind in which 
an advance has been made by the lease-holder, 
and the proprietor’s or Jand-holder’s right of re- 
entry at the end of the term is contingent on the 
re-payment of such advance either in money or 
by the usufruct of the land. In all such cases 
the landholder must proceed by suit in the Coart. 

41. Wherever rent is taken by the division of 
the produce in kind or by estimate or appraise- 
ment of the standing crop, or other procedure 
of alike nature, requiring the presence both of 
the ryot and landholder either personally or by 
agent, if either landholder, or ryot, personally or 
by agent, neglect to attend at the proper time, or 
if there is a dispute as to the amount or value of 
the crop 

An application may be presented by either party 
to the Collector requesting that a proper officer 
be deputed to make the division, estimate, or 
appraisement. 

On receiving such application, the Collector shall 
issue & written notice to the opposite party or 
his agent to attend on the date and at the time 
specified in the notice, and shall depute an officer 
before whom such division, estimate, or appraise- 
ment shall be made. 

If, on or before the date appointed, the dispute 
has not been amicably adjusted, three residents of 
the village shall be appointed assessors—one by 
each of the parties, and one by the officer deputed to 
divide the grain or estimate or appraise the crops ; 
and the officer deputed shall decide the amount 
of rent payable by their award, and shall give to 
the party applying a written authority to divide 
the grain or cut the crops: 

Provided that if either party fail to attend, 
the officer deputed shail nominate an assessor on 
his behalf. 

The officer deputed shall report his proceed- 
ings to the Collector, who shall determine the 
amount of costs properly incurred under this 
section, and the share of the costs to be paid by 
either party. 


(D)—Measurement of lands. | 


42, Every proprietor of an estate or owner 
of a tenure, or landholder entitled to receive the 
whole rents of an estate or tenure, has the right 
of making a general survey and measurement of 
the lands comprised in such estate or tenure, or 
any part thereof, unless restrained from doing so 
by express engagement with the occupants of 
the lands. i 

43. If any person intending to measure any 
land which be has right to measure, is opposed 
_in making such measurement by the occupant of 
the land; or if any under-tenant or ryot having 
received notice of the intended measurement of 
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land held by him, which is liable to euch measure- 
ment, refuses to attend and point out such land, 
the person claiming the right to measure such 
land may apply to establish his right to measure 
such land in the Court which would bave juris- 
diction in case such suit had beer brought for the 
recovery of such land, and such Court shall hear 
and determine the right to make such measure- 
ment, and, if the ease shall so require, shall make 
an order enjoining or excusing the attendance of 
any such under-tenant or ryot. If any under- 
tenant or ryot, after the issue of an order enjoin- 
ing his attendance, neglects to attend and to 

oint out the land, it shall not be competent to 
Fim to contest the correctness of the measure- 
ment made, or any of the proceedings held, in 
his absence. 

44, I£ the proprietor of an estate or owner 
of atenure, or other person entitled to receive 
the rents of an estate or tenure, is unable te 
measure the jands comprised in such estate or 
tenure, or any part thereof, by reason that he 
cannot ascertain who are the persone liable to pay 
rent in respect of the lands, or any. part of the 
lands comprised therein, such proprietor or other 
person may apply to the Court which would have 
~ had jurisdiction in case a suit had been brought 
for the recovery of such lands, and such Court 
thereupon, and on the necessary costs being de- 
posited therein by the applicant, shal} order such 
lands to be measured, and shall eause a copy. of 
such order to be transmitted to the Collector in 
whose jurisdiction the lands are situate, together 
with the sum so deposited for costs, and the Collect- 
or shall thereupon proceed to measure such lands, 
and shall ascertain and record the names of the 
persons in occupation of the same, or, on the 
special application of the proprietor or other person 
aforesaid, but not otherwise, shall proceed to as- 
certain, determine and record the tenures and 
under-tenures, the tates of rent payable in respect 
of such lands, and the persons by whom respect- 
ively the rents are payable. If after due enquiry 
the Collector shall be unable to cause such lands 
to be measured, or to ascertain or record the names 
of the persons in occupation of the same, or if he 
shall {in any ease in which such special applica- 
tion shall have been made as aforesaid) be unable 
to ascertain who are the persoris having tenures or 
under-tenures in such land, or any part thereof, 
then, and in any such case, such Collector may 
declare the same to have lapsed to the party on 
whose application such enquiry may have been 
made. If any person, within fifteen days after 
such Collector shall have recorded the name of 
such person as being in occupation of such land, 
or any part thereof, or shall have declared a 
tenure to have lapsed, shall appear and show 
good and sufficient cause for his previous non- 
appearance, and satisfy such Collector that there 
has been a failure of justice, such Collector may, 
upon such terms or conditions as may seem fit, 
alter or rescind such order according to the justice 
of the case. 

45. The Collector shall, as soon as conveni- 
ently may be after he shall have finally completed 
any such measurement and record, return a copy 
thereof to the Court by which such measurement 
had been ordered, and such Court shall receive 
aud record the same; and every decision of the 
Collector made in pursuance of section 44 shall 
be appealable as if the same had been an order of 
the Court into which such copy had been returned, 


44, Taken from section 88 of Act VIII (B.0.) 
of 1869. 


45. Taken from section 89 of Act VIII (B.C.) 
2869. 
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46, Taken from section 40 of Act VIII (B.C.) 
of 1869. 


47, The firet half of this section is taken from 
section 41 of Act VIII (B.C.) of 1869; the latter 
half is new—“ The Collector,” observed L, S. Jack- 
son, J., “is the depository of the standard pole 
of each pnah, and it is exclasively within his 
province to declare what the standard of each pole 
is” (Tarnkvath Mookerjes, 5 W. R. 17); but this 
rulfog has heen set aside by Ping pener decision of 
the High Court, and the Civil Court now decides 
every euch question, It seems to me that the Col- 
lector is the most competent to exercise this power. 


48. Sections 48-51 are taken from sections 44-47 
of the North-Western Provinces Act— 

“The Land Improvement Act, 1871,” allows the 
Collector to make advances to tenante for making 
improvements, and, by the rules framed under the 
said Aot, the Collector is required to provide for 
the proper inspection of works constructed with such 
advances, for the keeping of accounts connected 
therewith, &c. Again, the Opium Department is in 
the habit of making yearly advances to ryote for the 
construction of wells, and registers of such advances 
are regularly kept up. It seems therefore quite 
reasonable to make provision for awarding compen- 
sation for impropements in the manner proposed, and 
there can be little doubt that the revenue authori- 
ties are best qualified and have most facilities for 
determining such compensation, 
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made upon the day on which such copy was so 
returned ; but, save as aforesaid, every decision of 
such Collector made in pursuance of the provi- 
sions of section 44 shall be final. 

46, The provisions of any Act or Acts for the 
time being in force in Civil Courts in Bengal, re- 
lating to the evidence of witnesses, to procuring 
the attendance of witnesses and the production of 
documents, and to the examination, remuneration, 
and punishment of witnesses, shall apply to all 
ptoceedings before any Collector under section 44; 
and for the purposes aforesaid, the Collector shall 
have all the powers and authorities in and by such 
Acts orany of them conferred upon the Court. 

47. All measurements made under this Act 
shall be made according to the standard pole of 
the pergunnah in which the land is situated, and, 
in ease of dispute, the Collector shall determine 
what the standard of each pole is. 


(£)—Compensation for improvements made by ryote. 


48. If any ryot, or any person from whom he 
has inherited or purchased, make any such im- 
provements on the land in his possession as are 
hereinafter mentioned, neither he nor his represen- 
tative shall be ejected from the same land with- 


_out payment of compensation for such improve- 


ments. 

Ezplanation.—The word “improvements” as 
used in this section means works by which the 
annual letting value of the land has been, and at 
the time of demaading compensation continues to - 
be, increased, and comprises— 

{a} tanks, wells, and other works for the stor- 
age, supply, or distribution of water for agricul- 
tural 


purposes ; 

(2} works for the drainage of land, or for the 
protection of land from floods, or from erosion or 
other damage by water; 

(c) the reclaiming, clearing, or enclosing of 
lands for agricultural purposes ; 

(d) the renewal or re-construction of any of the 
foregoing works, or alterations therein, or addi- 
tions thereto. 

49, Such compensation may at the option of 
the landholder or his representative be made— 

(1s¢) by payment in money ; ; 

(2nd) by a rent to be charged on the land ; 

(3rd) by the grant of a beneficial lease of the 

land, by the landholder or his represen- 
tative, to the ryot or his representative ; 

(4¢4) partly by one or by any two of the said 

ways, and partly by the others or other 
of the same ways, 

50. In case of differences as to the amount 
or value of the compensation tendered, either party 
may apply to the Collector stating the matter in 
dispute, and requesting a determination thereof. 

On reeeiving such application, the Collector 
shall— 

(a) cause notice thereof to be served on the other 


party ; g 

(4) take such evidence as the parties or either of 
them may adduce ; í 

(c) make such further enquiry as the Collector 
may deem necessary; and 

(d) determine the amount of the payment in 
money, and the amount and incidence of the rent 
charge, and the terms of the lease or any of such 
matters. 
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51. In determining the amount of value men- 
tioned in section 50, or the terms of such lease, 
the Collector shall take into account any assistance 
given to the ryot by the landholder either directly 
in money, material, or labour for the purpose of 
making such improvements, or indireetly by allow- 
ing the ryot to hold at-a favourable rate of rent. 

The provisions of section 46 shall apply to 
all proceedings before any Collector under section 
50. 


(F)—Compensation for wrongful acts and omissions, 


52. Every ryot from whom any sum is 
exacted in excess of the rent specified in his lease, 
or payable under the provisions of this Act, 
whether as abwab or under any other pretext ; and 
every ryot from whom a receipt is withheld for 
any sum of money paid by him as rent, shall be 
entitled to recover from the landholder compensa- 
tion not exceeding five times the amount so exact- 
ed or paid. $ 

Receipts for rent shall specify the period or erop 
on account of which the rent is acknowledged to 
have been paid, and counterfoils of the same shall 
be kept in the cutcherry of the landholder. Such 
receipts and counterfoils shall bear consecutive 
numbers, and shall be bound together in books of 
not less than fifty receipts each. Neglect or 
refusal to give such a receipt shall be deemed to be 
a withholding of a receipt. f 

53. IE payment of rent, whether the same be 
legally due or not, is extorted from any ryot by 
illegal confinement or other daress, he shall be 

» entitled to recover from the person guilty of such 
extortion such further compensation, not exceeding 
the sum of two hundred rupees, as the Court may 
think reasonable. 

An award of compensation under this section 
shall not bar or affect any penalty or punishment 
to which the person guilty of such extortion may 
be subject under the Indian Penal Code. 


(G)—Deposit of Rent with the Collector. 


64, If any ryot shall at the maleutcherry for 
the receipt of rents or other place where the rents 
of the land or other immoveable property held by 
him are usually payable, tender payment of what 
he shall consider to be the full amount of rent due 
from him at the date of the tender, to the land- 
holder or his agent; and if the amount so tendered 
shall not be accepted, and a receipt in full shall 
not be forthwith granted, it shall be lawful for the 
ryot, without any suit having been instituted 
against him, to deposit within ten days from the 
date of the tender such amount with the Collector 
to the credit of the landholder ; and such deposit 
shall, so far as the ryot and all. persone claiming 
through or under him are concerned, in all respects 
operate as, and have the full effect of, a payment 
then made by the ryot of the amount deposited to 
such landholder. i 

55. Such deposit shall be received by the 
Collector on the application of the ryot, or his 
agent, making a declaration in the form, or as 
nearly as circumstances will admit, in the form 
set forth in the Schedule (A) hereto annexed, and 
the Collector shall give a receipt for the same 
under his seal. If the declaration shall contain 
any averment which the person making the 
declaration shall know or believe to be false, or 
shall not know or believe to be true, such person 
shall be subject to punishment according to the 
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51. This clause is new. 


62. Taken generally from section 11 of Act VIII 
(B.C. of 1869, and ‘section 48 of North-Western 
Provinces Act, but the amount of compensation bas 
boon raised from “double” to “five timos tho 
amount exacted or paid.” It ia scarcely reasonable 
to suppose that a ryot from whom Hs. 2 or Bs. 8 
may have been exacted as ceasce will bring a suit in 
the oo Court in the hope of recovering Re. 4 or 


The latter portion of the second clause of thia 
section is takon from section & of “tho Bill for the 
More speedy realization of arrears of rent.” 


53, Taken from section 18 of Act VIIT (BC) of 
1869, and section 49 of the North-Western Pro- 
vincea Act. 


64, Sections 54-55 are taken, with a few verbal 
alterations, from sections 46-47, Act VIIE (B.C.) of 
1869, as proposed to be amended by section 16 of 
“the Bill tor the more epeedy realization of arrears 
of rent.” The amendment consists in substitutin 
the agency of the Collector for that of the Civi 
Court. 


REPORT OF THE RENT LAW COMMISSION. 


66-67. These sections contain the provisions, with 
one or two verbal alterations, of the law ss set forth 
in ection 112 of Act X, 1859, section 68 of Act 
VIIE (B.C) of 1869, ond sections 66-27 of the 
North-Western Provinces Act. 

The enactment of proviso (c) is rendered necessary 
by sections 78 and 78 of Act VII (B.C.} of 1876, 
which exempt ryote from paying rent to unrecorded 
proprietors, managers and mortagecs. 


58, Pide section 113 of Act X, 1859, section 69 of 
Act VIII (3.C.) of 1869, and scction 48 of the 
North-Western Provinces Act. Tho present term 
of “one year” hss been reduced to six months in 
accordance with the opinion of Sir S. Bayley {pura- 
graph 29 of his note). 


89, Tide section 114 of Act X, 1859, section 70 of 
Act VIII (B.C.) of 1869, and section 59 of the 
North-Western Provinces Act. 
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' Iaw for the time being in forces for the punishment 


of giving or fabricating false evidence. Upon 
pa the money so deposited, the Collector 
shall issue a notice to the person to whose credit 
it has been deposited in the form set forth in the 
Schedule (B) hereto annexed; and such notice 
shall be served by the Collector without the pay- 
ment of any fee, either upon the person to whom 
it is addressed, or upon his naib, gumashtah, or 
other agent; and, in the absence of any such 
agent, it shall be served by sticking up a copy 
of the same in the Collector’s Court, and another . 
copy upon the mAleutcherry for the receipt of 
rents, or other place where the rents are usually 

aid for the land in respect of which the money 
fas been deposited. If the person to whom such 
notice is issued, or his duly authorised agent 
shall appear, and apply that the money in. deposit 
bo paid to him, it shall be immediately made 
over to him. 


CHAPTER III.—Disrramr. 


56, The produce of all land in the occupation 
of a cultivator shall be deemed to be hypothe- 
cated for the rent payable in respect of such land ; 
and when an arrear of rent is due from any 
eultivator, the person entitled to receive not 
immediately from him, may, instead of suing for 
the arrear as hereinafter provided, recover the 
same by distraint and sale of the produce of the 
land in respect of which the arrear is due, under 
the rules contained in this chapter. 

57. Provided— 

(a) that when a cultivator has given security 
for the payment of his rent, the produce of the 
land for the rent of which security has been 
given, shall not be liable to be distfained : 

(é} that no co-sharer, or sharer in a dependent 
talook or other tenure in which a division of land 
has net been made amongst the sharers, shall 
exercise the power of distraint otherwise than 
through a manager authorised to collect the renis 
of the whole estate, revenue-free property, talook 
of tenure, on behalf of all the co-sharers or sharers 
in the same: 

(c) that no proprietor or manager or mortgagee 
shall exercise the power of distraint unless his 
name and the extent of his interest shall stand 
recorded in the Collector’s register under Act VII 
(B.C.) of 1876. : 


58. Distraint shall not be made for any arrear 


-which has been due for a longer period than six 


months ; nor for the recovery of any sum in excess 
of the rent payable for the same land in the pre- 
ceding year, unless the rent has been enhanced 
under a written engagement for the payment of 
the excess executed by the cultivator, or by an 
order under this Act. 

59. The power to distrain conferred by sec- 
tions 56 and 57 may be exercised by managers 
under the Court of Wards, and other persons 
lawfully entrusted with the charge of landed 
property ; 

and also by the agents employed by such per- 
sons as aforesaid, in the collection of rent, if 
expressly authorised by power-of-attorney in 
that behalf: 

Provided that, if any wrongful act is committed 
by any such agent under colour of the exercise of 
the said power, such agent and his principal shall 
be jointly and severally liable for any damages 
accruing by reason of such act. 
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60. When any person empowered to distrain 
property under section 56, section 57 or section 
59, employs a servant or other person to make the 
distress, he shall give him a written authority 
(which may be on plain paper) for the same, and 
the distress shall be made in the name of the 
person giving such authority. 

61. Standing crops and other ungathered pro- 
ducts of the earth, and erops or other products 
when reaped or gathered and deposited in any 
threshing-floor or place for treading out grain or 
the like, whether in the field or within a home- 
stead, may be distrained by persons invested with 
power to distrain under the provisions of this Act. 
‘But no such crops or products, other than the 

roduce of the land in respect of which an arrear 
is due, or of land held under the same engagement, 
and no grain or other produce after it has been 
stored by the cultivator, and no other property 
whatsoever, shall be liable to be distrained under 
this Act. 

62. Before or at the time when distraint is 
made under this Act, the distrainer shall cause the 
defaulter to be served with a written demand for 
the amount of the arrear, together with an account 
exhibiting the grounds on which the demand is 
made. The demand and account shall, if practic- 
able, be served personally on the defaulter; or, if 
he abscond or conceal himself so that they cannot 
be so served, shall be affixed at his usual place of 
residence. 


63. Unless the amount of the demand ‘is 

immediately paid or tendered, the distrainer may 
distrain property as aforesaid equal in value, as 
nearly as may be, to the amount of the arrear 
and the costs of the distress; and shall prepare 
a list or description of the said property, and 
deliver a copy of the same to the owner, or, if 
he be absent, affix it at his usual place of resi- 
dence. 
_ Within 24 hours after the service -of such copy 
the distrainer shall be legally bound to furnish the 
Collector with a copy of the said list or description 
of property on one-anna stamped paper. 

64. Standing crops and other ungathered 
products may, notwithstanding the distraint, be 
reaped and gathered by the cultivator, and he 
may store the same in such granaries or other 
places as are commonly used by him for the pur- 


pose. 


If the cultivator neglect to do so, the distrainer _ 


shall cause the said crops or products to be reaped 
or gathered, and in such ease shall store the same 
either in such granaries or other places as afore- 
said, or in, some other convenient place in the 
neighbourhood. In either case the distrained 
property shall be placed in the charge of some 
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60. Vide section 120 of Act X, 1859, section 76 of 
Act VIII (B.C.) of 1869, and section 60 of the 
North-Western Provinces Act.. 


81, Pide section 115 of Act X, 1860, section 71 of 
Act VIII (B.C) of 1899, and section 61 of North- 
‘Western Provinces Act. 


62, Fide section 116 of Act X, 1859, section 72 
of Act VIII (B.C) of 1869, and section 62 of the 
North-Western Provinces Act. 

The amended sections 72-76, a8 proposed in Mr. 
MacDonnell’s draft Bill, though approved by 
Mr. Dampier and Sir 8, Hayley (vide sections 16—16 
and 29 of their Notes, respectively) do not at alt 
commend themselves tome. Mr. MacDonnell cone 
domns the existing law of distraint as being “ un- 
workable,” but I am not aware on what grounds he 
has formed his judgment. The facta that the 
zemindars of Behar prefer a cheap and high-handed 
mode of procedure to that prescribed by law, and 
that the ryote owing to their weakness and poverty 
rarely resist them in the Civil Court, do not prove 
thatthe law is workable. It seems to me that the 
ery for amendment in this respect should first come 
from Lower Bengal or the North-Western Provinces, 
where the ryots will not tolerate illegal distraint, 
and that if the gsemindars of those provinces oan 
obtain sufficient assistance from the existing law, 
there is no reason why the zemindars of Behar should 
find the law unworkable. 

Neither zemindars nor putwaris as a body are ft 
to exercise the large powers with which Mr. Mac- 
Donnell proposes to invest them in the matter of 
distraint ; and if summary jurisdiction in certain 
cases {as hercinafter proposed) is conferred on the 
Civil Courte, there should be less necessity than ever 
for resorting to distraint. So far aa this district is 
concerned, neither the number of rent cases, nor the 
number of legal distraint cases, shows that the 
zemindars have any difficulty in collecting their just 
rente. 

63. The first clause of this section contsins the 
provisions of seotion 117 of Act X, 1860, section 78 
of Act VIII (B.C.), of 1869, and section 68 of the 
North-Western Provinces Act. 

The second clause is new, aud is absolutely required 
if a stop is to bo put to ilegal distraint. 

Intentions] omission to furnish the Collector with 
& copy of the list will of course subject the dintrainer 
tothe penalties provided by section 176, Indian 
Penal Code. 


. 


64, Vide section 118 of Act X of 1859, section 74 
of Act VIII (B.C.) of 1869, and section 64 of the 
North-Western Provinces Act. 
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85. Taken from section 65 of the North-Western 
Provinces Act. Et differs from section 119 of Act X 
of 1859, and section 7 of Act VIII (B.C.) of 1869, in 
respect of the authority to which application may be 
made. The substitution of the “Collector” for the 
“ Civil Court” is strongly advocated by Mr. Dampier 
and Sir S. Bayley {vide paragraphs 17 and 81 of 
their Notes respectively). * 7 

68, Vide section 12! of Act X of 1859, section 77 
of Act VIF (B.C.} of 1869, and section 66 of the 
North-Western Provinces Act. . 


67. Vide sevtion 122 of Act X of 1859, section 78 
of Act VIII (B.C.} of 1869, and section 67 of the 
North-Western Pravinces Act. If the Government 
would adopt my proposal to appoint a superior clase 
of Rural istrars and to make the Rural Registrar 
of each thana the canoongoe or supervisor of put- 
waris in that thana, no fitter or handier officer for 
selling dietrained property could be selected. 


68, Fide section 183 of Act X of 1858, section 79 
of Act VIII (B.C.) of 1869, and section 63 of the 
North- Western Provinoes Act. 


69. Tide section 124 of Act X of 1859, section 80 
of Act VIII (B.C.} of 1869, and sevtion 69 of the 
North-Western Provinces Aot. 


70, Vide section 125 of Aot X ‘of 1859, section 
81 of Act VIII (B.C.) of 1869, and section 70 of the 
orth- Western Provinces Act. 


303 


person appointed by the distrainer for the purpose. 
Crops or producte which, from their nature, do not 
admit of being stored, may be sold before they are 
reaped or gathered under the rules hereinafter 
provided; but in such case the distraint shall be 
made at least 20 days before the time when the 
crops, or products, or any part of the same, are fit 
for reaping or gathering. : 

65. Lf a distrainer is opposed or apprehends 
resistance, and desires .to obtain the assistance of 
a public officer, he may apply to the Collector, 
who may, if he thinks necessary, depute an officer . 
to assist the distrainer in making the distraint. 


66. If at any time after property has been 
distrained and before the day fixed for putting it 
up to sale as hereinafter provided, the owner of 
the property tenders payment of the arrear 
demanded of him, and of the expenses of the dis- 
tress, the distrainer shall receive the same, and 
shall forthwith withdraw the distress. 

67. Within five days from the time of the 
storing of any distrained crops or products, or if 
the crops or products do not from their nature 
admit of being stored, within five days from the 
time of making the distress, the distrainer shall 
apply for sale of the same to the officer for the 
time being authorised by the local Government 


` to sell distrained property within the thana in 


which they are situate. 

68. The application shall be in- writing, and 
shall contain— 

(2) an inventory or description of the property 
distrained ; 

(4) the name of the defaulter, and his place of 
residence ; > 

(e) the amount due, and the date of the dis- 
tress; and 
_ (2) the place in which the distrained property 
is, 
Together with the application, the distrainer 
shall deliver to the said officer the fee for the 
service of a notice upon the defaulter as herein- 
after provided. 

69, Immediately on receipt of the applica- 
tion, the said officer shall send a copy of it to the 
Collector ; 

and shall serve a notice in the Schedule (C) 
hereto annexed, or to the like effect, on the person 
whose property has been distrained, requiring him 
either to pay the amount demanded or to institute 
a suit to contest the demand before the Court, 
within the period of 15 days from the receipt of 
the notice. 

He shall at the same time send to the Collector, 
for the purpose of being put up in his office, a 

roclamation fixing a: day for the sale of the 
Jistrained property, which shall not be less than 
20 days from the date of the application ; and shalt 
deliver a copy of the proclamation to the ‘peon 
charged with the service of the notice, to be put 
up by him in the place where the distrained 
property is deposited. 

The proclamation shal] contain— 

(aj a description of the property, eed shall 


if : 
PO) Tne demand for which it is to be sold, and 

(c) the place where the sale is to be held. 

70. If a suit is instituted in pursuance of the 
aforesaid notice, the Court shall transmit to the 
officer referred to in section 67, or, if so requested, 
shall deliver to the owner of the distrained pro- 
perty a certificate to the institution of such suit; 
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and on such certificate being received by, or pre- 
sented to, the said officer, he shall suspend the sale. 

71. A person whose property has been dis- 
trained in the manner hereinbefore provided, ma 
immediately after the distress, and before the 
issue of notice of sale, institute a suit to contest 
the demand of the distrainer. 

When such suit is instituted, the Court shall 
send immediate information of such institution 
to the Collector, who shall proceed in the manner 
prescribed in the last preceding section. 

If, thereafter, application for the sale of the 
property is made to the officer referred to in 
section 67, he shall send a copy of the application 
to the Collector and suspend further proceedings, 
pending the decision of the case. 

72. The person whose property has been 
distrained may, at the time of instituting any 
such suit as aforesaid, or at any subsequent period, 
execute a bond with a surety, binding himself to 
pay whatever sum may be adjudged to be due 
from him, with interest and costs of suit; 

and when such bond is executed, the Court 
shall give to the owner of the property a certificate 
to that effect, and, if so requested, shall direct the 
Collector to serve the distrainer with notice of 
the same; 

and upos such certificate being presented to 
the distrainer by the owner of the property, or 
served on him by order of the Collector, the pro- 
perty shall be released from distraint. 

73. If the institution of a suit to-contest the 
demand of the distrainer has not been certified 
in the manner hereinbefore provided to the said 
officer, on or before the day fixed in the procla- 
mation of sale, he shall, unless the said demand, 
with such costs of the distress ag are allowed by 
him, be discharged in full, proceed in manner 
hereinafter mentioned to sell the property or 
such part of it as may be necessary to satisfy 
the demand with the costs of distress and sale. 

74. The sale shall be held at the place where 
the distrained property is, or at the nearest 
place of public resort, if the said officer is of 
opinion that it is ‘likely to sell there to better 
advantage. 

The property shall be sold by public auction, 
in one or more lots, as-the officer holding the 
sale may think advisable ; 

and if the demand, with the costs of distress 
and sale, be satisfied by the sale of a portion of 
the property, the distress shall be immediately 
withdrawn with respect to the remainder. 

75. If, on the property being put up for 
sale, a fair price (in the estimation of the officer 
holding the sale) be not offered for it, and if 
the owner of the property or some person author- 
ised to act on his behalf apply to have the sale 
postponed until the next day, or if a market be 

eld at the place of sale the next market day, the 
sale shall be postponed until such day, and shall 
be then completed, whatever price may be offered 
for the property. 

76. The price of every lot shall be paid for 
in ready money at the time of sale, or as soon 
thereafter as the officer holding the sale thinks 
necessary ; A 

and in default of such payment, the property 
shall be put up again and sold. 

When the purchase-money has been paid in 
full, the officer holding the sale shall give the 
purchaser a certifieate describing the property 
purchased by him and the price paid. š 


TL. Pide section 126 of Act X of 1859, section R3 
of Act VHI (B.C.} of 1869, and section 71 of the 
North-Western Provinces Act., 


72. Tide section 127 of Act X of 1859, section 
84 of Act XII} (B.C.} of 1869, and section 74 of 
North-Western Provinces Act. 


73. Vide section 128 of Act X of 1858, section 85 
of Act VIII (B.C) of 1869, and section 73 of 
North-Western Provinces Act. 


94, Vide section 129 of Act X of 1859, section 88 
of Act VIII (B.C.) of 1869, and section 74 of the 
North-Western Provinces Act. 


75. Vide section 130 of Act X of 1859, section 87 
of Act VIII (B.C.) of 1868, and section 75 of 
North-Western Provinces Act. 


76. Vide section 131 of Act X of 1859, section 88 
of Act VILI (B.C.) of 1869, and section 76 of the 
North-Western Provinces Act. 
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77. Vide section 132 of Act X of 1859, section 89 
of Act VIL (B.C.) of 1869, and section 77 of the 
orth- Western Provinces Act, 


78. Vide section 183 of Act X of 1859, section 90 
of Act VIIL (B.C.} of 1869, and section 78 of the 
North-Western Provinces Act. 


79, Vide section 13408 Act X of 1859, section 91 
of Act VIII (B.C.} of 1369, and section 79 of the 
North-Western Provinces Act. 


80. Fide section 135 of Act X of 1859, section 92 
of Act VILI (B.C) of 1869, and section 80 of the 
North- Western Provinces Act. 


B1. Tida section 137 of Act X of 1859, section 94 
of Act VIII (B.C.) of 1869, and section 81 of the 
North-Western Provinces Aot, 


77. From the proceeds of every sale of dis- 
trained property under this Act the officer hold- 
ing the saleshall make a deduction at the rate of 
one anna inthe rupee on account of the costs of 
the sale, and shall send the amount so deducted 
to the Collector in order that it may be credited 
to Government. 

He shall then pay to the distrainer the expenses 
incurred by the distrainer on account of the 
distress, and of the issue of the notice and pro- 
elamation of sale prescribed in section 69, to such 
amount as, after examining the statement -of 
expenses furnished by the distrainer, he thinke 
proper to allow. 

The remainder shall be applied to the discharge 
of the arrear for which the distress was made, 
with interest thereon up to the day of sale; : 

and the surplus {if any) shall be delivered to 
the person whose property has been sold. 

78. Officers holding sales of property under 
this Act, and all persons employed by, or subor- 
dinate to, such officers are prohibited from pur- 
chasing, either directly or indirectly, any pro- 
perty sold by such officers. 

79. Officers holding sales under this chapter 
are required to bring to the notice of the Collec- 


_tor any material irregularities committed by dis- 


trainers under colour of this Act ; 

and if, in any case on proceeding to hold any 
such sale, the officer holding it find that the 
owner of the property distrained has not received 
due notice of the distress and intended sale, he 
shall postpone the sale and report the case to the 
Collector, who shall thereupon direct the issue 
of another notice and proclamation of sale under 
section 69, or pass such other order as he thinks fit. 

80. When an officer goes to any place for the 

purpose of holding a sale, and no sale takes 
place, either for the reason stated in section 79, 
or because the demand of the distrainer has been 
previously satisfied, no intimatign of such satis- 
faction having been given by the distrainer to 
such officer, the charge of one anna in the rupee 
on account of expenses shall be leviable, and shall 
be calculated on the estimated value of the dis- 
trained property. 
- Jf the distrainer’s demand be not satisfied until 
the day fixed for the sale, the charge for expenses 
shall be paid by the owner of the property, and 
may be recovered by the sale of such portion there- 
of as may be necessary. ; 

In every other case it shall be paid by the dis- 
trainer, and may be recovered by attachment and 
sale of his property under the warrant of the 
Collector : 

Provided that in no case shall a larger amount 
than ten rupees be recoverable under this section. 

8l. When a suit has been instituted to con- 
test the demand of a distrainer, and the dis- 
trained property has not been released on secu- 
rity, if the demand or any portion of it is adjudged 
ne due, the Collector shall issue an order to the 
officer authorising the sale of such property ; 

and on the application of the distrainer within 
five days from the receipt of such order by the 
officer, such officer shall publish a second pro- 
elamation in the manner prescribed in section 69, 
fixing another day for the sale of the distrained 
property, which shall not be less than five nor 
more than ten days from the date of the procla- 
mation ; 

and unless the amount adjudged to be due 
with the costs of distress be paid, shall proceed 


4s 
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tosell the property in the manner hereinbefore 
rovided. 


52. In all suite instituted to contest the dis- 
trainer's demand, the distrainer shall be required 
to prove the arrear inthe same manner as if he 
had himself brought a suit for the amount under 
the provisions hereinafter contained. 

If the demand or any part thereof is found te 
be due, the Court shall make a decree for the 
amount in favour of the distrainer, together with 
such costs of suit as to such Court may seem 
proper, and the amount may be recovered by sale 
of the property, as provided in the last preceding 
section, if the distress has not been withdrawn ; 

. and, if any balance remain due after such sale, 
by execution of the decree against the person and 
any other property of the defaulter ; 

or, if the property have been released on secur- 
ity, by execution of the decree against the per- 
son and property of the defaulter and of his 
surety. 

lf the distraint is adjudged to be vexatious or 
groundless, the Court, besides directing the release 
of the distrained property, may award such com- 
pensation to the plaintiff as the circumstances of 
the case may require. 

83. If any person claim as his own property 
which has been distrained for arrears of rent 
alleged to be due from any other person, the 
claimant may institute a suit against the dis- 
trainer and suck other person to try the right 
to the property, in the same manner and under 
the same conditions as to the time of instituting 
the suit and to the consequent postponement of 
sale, asa person whose property has been dis- 
trained for an arrear of rent alleged to be due 
from him may institute a suit to contest the 
demand. 

When any such suit is instituted,the property 
may be released upon security being given for the 
value of the same. 

If the claim is dismissed, the Court shall make 
an order for the sale of the property, or for the 
recovery of the value thereof, as the case may be, 
for the benefit of the distrainer. 

If the claim is upheld, the Court shall decree 
the release of the distrained property with costs, 
and such damages (if any) as the circumstances of 
the case require : : 

Provided that no claim to any produce of land 
liable to distraint under this Act, which at the 
time of the distress may have been found in the 
possession of a defaulting cultivator, shall bar the 
prior claim of the person entitled to the rent of 
the land; nor shall any attachment in execution 
of a judgment or decree of any Court prevail 
against such prior claim. 

84. If, in any case in which property has been 
distrained for an arrear of rent, and a suit has been 
instituted to contest the demand, the right to 
distrain for such arrear is claimed by, or on lf 
of, any person other than the distrainer, on the 
ground of such other person being actually and in 
good faith in the receipt and enjoyment of the 
rent of the land, such other person shall be made 
a party to the suit, and the question of the actual 
receipt and enjoyment of the rent by him before 
and up te the time of the commencement of the 
suit shall be enquired into, and the suit shall be 
decided according to the result of such enquiry. 

85. If any person whose property has been dis- 
trained for the recovery of a demand not justly 
due, or of a demand due or alleged to be due from 


82. Fide section 138 of Act X of 1859, ection 04 
of Act VIIT (B.C) of 1869, and section BY of the 
North-Western Provinces Act. 


88, Fide section 189 of Act X of 1859, section 98 
of Act VIII (B.C.) of 1869, and section &3 of the 
North-Western Provinces Act. 


84, Tide section 140 0f Act X of 1869, and section 
84 of the North-Western Provinces Act. No corre- 
sponding section is found in Act VII (B.C.) of 1669. 
The proviso in the two former Acts has been omitted, 
as the Civil Court in this Act is the authority which 
would try the suit, 


85. Fide section 141 of Act X of 1859, section 97 
of Act VIH (B.C. of 1869, and section 36 of the 
North-Western Provinces Act. 
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86, Taken, with the exception of the proviso, from 
section 142 of Act X of 1859, section 98 of Act VALI 
B.C.) of 1889, and section 86 of the North. Western 
vincos Act. The proviso, in my opinion, ja strong- 
ly needed. The existing law provides heavy punish- 
ment for unlawful distraint made by persons “ not 
empowered to distrain ;' but it affords no remedy 
except a civil euit (which is practically bo remedy at 
ull) to ryote who have suffered from the wrongful and 
oppressive acts of persons “empowered to distrain.” 
Moreover, even in a civil suit, the plaintif can only 
recover damayes for any actual injury he may have 
sustained. Oppressive landholders are thus directly 
encouraged to abuse their powers of distraint. By 
requiring the sanction of the Collector to the insti- 
tution of a complaint for mischief, the law will pro- 
tect distrainers from unfounded or vexatious prose- 
cution. The necessity of the provision is admitted 
by Sir S. Bayley (vide paragraphs 30 and 31 of his 
Note). , 


87. Tide section 148 of Act- X of 1859, section 90 
of Act VILI (B.C.) of 1869, and section 87 of the 

` North-Weatern Provinces Act. 

Ia Aot VIII (B.C,) of 1869 the offender here de- 
soribed ig made linble to punishment by fine of 
Ra. 800, when his sot does not amount te criminal 
trespass; but the other two Acta declare that he 
“shall be held to have committed criminal trespass.” 
Sir 8. Bayley thinks that ™ it is not desirable to make 
separate ision for what are already offences under 
the Penal Code,” but my experience leads me to 
think the contrary in respect of matters of this kind. 
A Divisional Bench of the High Courtactually ruled 
in a case of this district that the word “intent” in 
section 441, Indian Penal Code (defining criminal 
trespass), was used in the narrow and restricted sense 
of “express purpose,” and the difficulty of proving 
express purpose to injure another when a man is 
acting solely in his own selfish interests may be Siy 
imagined. Moreover, where the law wishes to punia! 
a person for oriminal trespass under ciroumetances in 
which thore muy be room for doubt, whether his act 
technivally amounts to criminal trespass or not, it is 
usuel to ennot that he shall be held to have commit- 
ted the offence, e.g., in section 6 of Aot No. I (B.C.) 
of 1866 it is declared that, whoever “shall, except 
with the muction of the Magistrate of the district, 
keep a ferry-boat for the purpose of plying for hire 
within o distance of two miles above or below the 

lace whore such public ferry is established, shall be 
isble to the punishment provided by section 447 of 
the Indian Penal Code.” 

88. Fidesection 1440f Act X of 1859, section 100 
of Act VIII (B.C.} of 1869, and section 48 of the 
North-Western Provinces Act. 


89. This ecotion is suggested in liou of the provi- 
sions contained in section 146 of Aot X of 1859, 
section 10} of Aot VIII {B.C.) of 1869, and section 
BA of tho North-Western Provinces Ast. Under 
the existing law an offender, as here described, 
cannot be adequately punished ; but if the proposed 
provisions be made law, the Criminal Court will be 
able both te punish the offender summarily by im- 
prisonment, and also to award compensation to the 
freka uader section 308, Code of Criminal Pro- 

ure, 
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some other person, is prevented by any sufficient 
cause from bringing a suit to contest the demand 
or to try the right to the property, as the case 
may be, within the period allowed by section 71 or 
83, and his property is in consequence brought to 
sale, he may, nevertheless, institute a suit under- 
this Act to recover damages for the illegal distress 
and sale of his property. 

86. If any person empowered to distrain pro- 
perty, or employed for the purpose under a written 
authority by a person 6o empowered, distrain or 
sell, or cause to be sold, any property fur the re- 
covery of an arrear of rent alleged to be due, other- 
wise than according to the provisions of this Act ; 

or if any distrained property is lost, damaged, or 
destroyed by reason of the distrainer not having 
taken proper precautions for the due keeping and 
preservation thereof ; 

or if the distraint is not immediately withdrawn 
when it is required to be withdrawn by any provi- 
sion of this Act; 

. the owner of the property may institute a suit 
under this Act to recover damages for any injury 
which he may have thereby sustained : 

Provided, however, that if any act or omission 
mentioned in this section shall have been occasioned 
bya wantof due care and attention on the part of 
the distrainer, such: distrainer shall be held to have 
committed “mischief,” and shall be subject to 
the penalties provided for that offence; but no 
complaint of such offence shall be entertained in the 
Criminal Court without the sanction of the Col- 
lector. 

87. If any person not empowered to distrain 
property under sections 58, 57, or 59, nor employ- 
ed fur the purpose under a written authority by à 
person so empowered, wrongfully distrains or sells, 
or causes to be sold, any property under colour of 
this Act, the owner yf the property so distrained 
er sold may institute a suit under this Act to re- 
cover damages from such person for any injury 
which the plaintiff has sustained from the distraint 
or sale. 

And such person shall be held to have commit- 
ted “criminal trespass,” and shall be subject to 
the penalties provided for that offence, in addition 
to any damages which may be awarded against 
him in such suit. 


88. Provided that every suit instituted under 
any of the three last preceding sections shalt be 
commenced within the period allowed by section 
100. 

89. If any person resists a distraint of property 
duly made under this Act, he shall be held to have 
committed “ assault,” and shall be subject to the 
penalties provided for that offence. 

If any person forcibly or clandestinely removes 
any property legally distrained under this Act, he 
shall be held to have committed “ mischief,’ and 
shall be subject te the penalties provided for that 
offence. 

No complaint of assault or mischief on account 
of any act mentioned in this section shall be enter. 
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tained in the Criminal Court without the sanction 
of the Collector. 

JE the offender be not the owner of the property 

concerned, he shall also make good to the distrainer 
the value of the same, 
. 90. Notwithstanding anything contained in 
this Act, all crops and products declared liable to 
distraint under this Act shall be Hable to distraint 
whether they belong to the person from whom the 
arrear of rent is due or to any under-tenant of 
such person, and no such under-tenant shall insti- 
tute a suit to try the right to the possession of 
such crops and products, or to recover damages for 
the distress and sale of the same under this Act; 
but such under-tenant may deduct the value of 
the crops and products belonging to him which 
have been so distrained from the rent due from him 
to such person as aforesaid, or may recover the 
same by suit from such person. 

91. The estimated value of the claim made in 
any suit filed under the provisions of sections 69, 
71, and 83 shall be deemed to be the amount of 
arrears of rent for which the distraint shall have 
been made. 

92. All proceedings of officers -distraining, or 
assisting distrainers, or holding sales, under this 
chapter shall be subject te the revision and orders 
of the Collector. 


CHAPTER IV.— Process (or Revenve Courts). 


98. Every process issued by a Collector ander 
this Act shall be under his seal and signature, and 
shall be served or executed by the nazir, or by such 
other officer as the Collector may direct, at the 
cost of the party at whose instance it is issued. 
The amonnt of such cost, and, in the case of sum- 
mons to a witness, the sum required for his travel- 
ling expenses, shall be deposited in Court before 
the process is issued: Provided that, if in any 
case the Collector is satisfied that a party is unable 
to pay the cost of any necessary process, he may 
direct such process to be served free of charge. 

94, Any resistance or opposition to the lawful 
process of a Collector under this Act may be pun- 
ished by the Collector according to the provisions 
of the law for the time being in force for the 
punishment of resistance or opposition to the 
process of the courts of civil justice. When in any 
such case the offender is not present, the Collector 
may summon him to answer to the charge, and if, 
after due service of the summons, he fail to attend, 
may issue a warrant for his apprehension. 


CHAPTER V.—Jonispiction or Counts. 


95. Save as in this Act is otherwise provided, 
all suits brought for any cause of action arising 
under this Act shall be cognizable by the Civil 
Courts according to their several jurisdictions ; and 
such suits, and all proceedings therein, shal] be 
regulated by the Code of Civil Procedure, and by 
such further and other enactments of the Governor 
General in Council in relation to Civil Procedure 
as now are, or from time to time may be, in force; 
.and all the provisions of the said Code of Civil 
Procedure and of such other enactments shall apply 
‘to such suits. 

96. The cause of action in suits brought for 
the delivery of any pottah or kabuliyat, or for the 
cancelment of any lease; for the determination of 
rates of rent; for illegal exactions of rent, cess, 
or impost ; for refusal of receipts for rent paid; 
for extertion of rent; for excessive demand of 


D0. This section is taken from section 20 of the 
“ Bill for the mare speedy realization of arrears of 
rent.” : 


91. Taken from section 84 of Act VIH (B.C.} of 
1869. 


92. Fide section 136 of Act X of 1869, sectinn 93 
of Act VIII (B.C.) of 1469, and section Ov of the 
North-Western Provinces Act. 


93.94. These two sections correspond to sections 
146-147 of Act X,and to sections 91-92 of the North- 
Western Provinces Act. 


95. This section corresponds to sections 33 and 34 
of Act VIII (B.C.) of 1869. 


wt Taken from section 35 of Act VIT (B.C) of 
869. 
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i 7. Taken from section 36 of Act VIII (B.C.) of 
869. 


98, Tukon from section 42 of Act VILI {B.C.) of 


A 99, Taken from section 24 of Act VIII (B.C.) of 
869. J 


100. Taken from sections 27 and 100 of Aot VIII 
(B.C.) of 1869. Los 


101. Fide seotion 28 of Act VII (B.C.} of 1869, 


i an. Taken from section 29 of Act VIII (B.C.} of 


rent; for abatement of rent; for arrears of rent, 
and for refusing te register transfers, successions, 
or divisions under sections 80‘and 31, shall be 
deemed to have arisen within the jurisdiction of 
the Court which would have had jurisdiction to 
entertain a suit for the recovery of the land, or 
other immovable property in relation to which the 
cause of action arose, and shall be brought in such 
Court and in no other Court. i 

97. If the land, which by the provisions of the 
next preceding section, determines the place in 
which the cause of action in the suits in thé 
said section mentioned shall be deemed to have 
arisen, be situate within the jurisdiction of differ- 
ent Courts, the provisions of section 19 of the 
Code of Civil Procedure shall apply to such suits 
as if the same had been suits for the recovery of 
such land. 

98. All suits brought under any of the pro- 
visions of this Act shall be entered in a special - 
register of the Court kept for that purpose. 

-99. All suits which under the provisions of 
this Act may be brought by or against proprietors 
or other persons in the receipt of the rent of the 
land, may be brought by or against serburakars or 
tehsildars of estates held under khas management, 
whether such estates are the property of Govern- 
ment or of individuals. 

100. AJ suits instituted fow the recovery of 
damages on account of the illegal exaction of rent, 
or of any unauthorized cess or impost, or on ac- 
count of the refusal of receipts for rent paid, or on 
account of the extortion of rent by confinement or ` 


` other duress, or on account of the excessive demand - 


of rent, and all suits for abatement of rent, and all 
suite to eject any ryot or to cancel any lease on 
account of the non-payment of arrears of rent, or 
of the breach of the conditions of any contract by 
which a ryot may be liable to be ejected, or a lease 
may be liable to be cancelled, and all suits to re- 
cover the occupancy of any land, farm, or tenure 
from which aryot, farmer, or tenant has been ille- 
gally ejected by the person entitled to receive rent 
for the same, and all suits arising out of the exer- 
cise of the power of distraint for arrears of rent 
conferred on landholders and others, by this or 
any other Act, or out of any acts done under co- 
lour of the exercise of the said power, shall be 
commenced within the period of one year from the 
date of the accruing of the cause of action, and 
not afterwards: 

Provided that any suits which may be instituted 
under sections 85, 86 or 87 shall be commenced 
within three months from the date of the occur- 
rence of the cause of action. $ 

101. Spits for the delivery of pottabs or ka- ` 
buliyats, and for the determination of the rates of 
rent at which such pottahs or kabuliyats are to be 
delivered, may be instituted st any time during 
the tenancy, subject, however, to the restrictions 
contained in section 27. 

102. Suits for the recovery of arrears of rent 
shal! be instituted within three years from the last 
day of the month of Jeyt of the year in which 
the arrear claimed shall have become due: Provided . 
that if the suit be for the recovery of rent at 
s higher rate than was payable in the previous 
year, such rent having been enhanced after issue 
of notice under the provisions hereinbefore enact- 
ed, and the enhancement not having been con- 
firmed by any competent Court, the suit shall be 
instituted within three months from the end of the 
month of Jeyt of. the year on account of which 
such enhanced rent is claimed. f 


. 
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103. Suits for the recovery of money in the 
hands of an agent, or for the delivery of accounts 
or papers by an agent, may be brought at any 
time during the agency, or within one year 
after the determination of the agency of such 
agent: Provided that if the pereon having the 
right to sue shall, by means of fraud, have been 
kept from the knowledge of the receipt of auy 
such money by the agent, or if any fraudulent ac- 
count shall have been rendered by the agent, the 
suit may be brought within one year from the time 
when the fraud shall have been first known to 
such person, but no such suit shall in any case be 
brought st any time exceeding three years from 
the termination of the agency, ~ 

104. Whenever a deposit on account of rent 
shall have been made under the provisions of this 
Act, no suit shall be brought against the person 
making the deposit, or his representatives, on ac- 
count of any rent which accrued due prior to the 
date of the deposit, unless such suit be institut- 
ed within six months from the date of the service 
of the notice in section 55 of this Act mentioned. 


105. Every naib or gomashtah hereto specially 
authorised by any writing under the hand of his 
employer, shall, for the purposes of all suits for 
any of the causes of action mentioned in section 
100, 101 or 103 of this Act be deemed to be the 
recognised agent®of such employer within the 
meaning of section 37 of the Code of Civil Pro- 
cedure, though such employer may be within the 
jurisdiction of the Court in which such naib or 
gomashtah may appear or make any application. 


CHAPTER VI.—PROCEDURE IN svirs up To 
JUDGMENT. 


106. In any suit hereafter to be brought for 
the recovery of an arrear of rent, the plaint shall 
specify the name of the village and estate and of 
the pergunnah or other local division in which the 
land is situate, the yearly rent of the land, the 
amount (if any) received on account of the year 
for which the claim is made, the amount in arrear, 
and the time in respect of which it is alleged to be 
due. If the arrear is alleged to be due from any 

ot, the plaint shall further specify the quantity 
RS land; and where fields have been numbered ir 
a Government survey, the number {if it be possible 
to give it) of such field. 

Provided that no plaint for arrears of rent, or 
for ejectment on gccount of non-payment of rent, 
shall be received, unless it be accompanied by 
the zemindari accounts or other decumentary evi« 
dence on which itis based ; such zemindari accounts 
or other documentary evidence being in the form 
prescribed by the orders of the local Government 
at the time in force, and being authenticated by 
the registered putwari. - ` 

107. In every suit for the delivery of pottahs 
or kabuliyats, and for the determination of the 
rates of rent at which such pottahs or kabuliyats 
are to be delivered ; in every suit for the recovery 
of damages on account of the illegal exaction of 
rent or of any- unanthorised cess or impost, or on 
account of the refusal of receipts for rent paid, or 
on account of the extortion of rent by confinement 
or other duress; in every suit‘on account .of the 
excessive demand of rent, and in every suit for 
abatement of rent, in every suit for the recovery of 
arrears of rent; and in every suit for the determi- 

nation of elass of tenure, any number of ryote or 
other tenants may be sued or may sue collectively ; 


inn” ‘Taken from section 30 of Act VIII {B.C) of 


sor Taken from section $1 of Act VEIT (B.C.) of 


105. Taken from section 32 of Act VIII (B.C.) of 
1869, 


106. The first clause of this section ia taken from 
section 48 of Act VIIL (B.C.), 1869. 

The proviso is adopted from the Collector of Dur- 
bhunga’s draft Bill, aud is approved by Sir S. Bayloy | 
(vide paragraph 10 of his Note). 


107-109, These three sections sre based on rer- 
tions 16 and 17 of the “Agrarian Disputes Act” 
g H B.C. of 1876). Kida also the Collector of Dur- 

unga’s draft Bill, and ph 11 of my letter 
dated Oth October 1877, aes g 
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110-116. These sections have been transcribed 
from sections 4-11 of the“ Bill for the more speed, 
realization of arrearsof rent,” in accordance wi! 
the views expressed by Sir 8. Bayley in paragraph Mot 
his Note, Section 12 of that Bill I have not repro- 
duced ax section $. Explanation II of the present 
Bill proposes to make a right of occupancy transfer- 
able only so long as no decree is outstanding against 
the tenant for rent due on scoonnt of such tenure, 
When a decree for such rent is not satisfied (under 
certain circumstances) within 15 days, it is proposed 
ta make the oceupancy right resumable by the zemin- 
dar as FORFEIT. Consequently such a right will 
never be sold under the circumstances contemplated 
in section 12 of the Bengal Bill. When writing ih 
paragraph 40, “ I have alse a strong opinion as to the 
expediency of section 12 empowering the decreeboid- 
er to sell up right of occupancy in execution,” Sir 
N. Bayley seems to pave halen me eny of the, 
opinion expressed in his 26th paragraph aa follows :— 

“J would also adopt Mr. Worsley't subsidiary pro- 
poeals, making occupanoy rights transferstle by sale 
eo iong aa there is no outstanding decree-of rent ; 
and I would make them resumable by a zemindaras 
FouFSIT when rent is not paid within 15 days of 
deeree.” ` 

The words “ on registered engagements or at rates 
previously sanctioned by the Court’ are new, and 
their substance is generally approved by the highest 
authority (vide paragraph 11 of Mr. Secretary Mac- 
kenzie’s Note), 


to hear the application or plaint that such ryots or 
other tenants are wrongly joined as defendants or 
plaintiffs : Provided that the suit by or against all 
the tenants be of the same nature, and be on ac- 
count of lands situate in the same estate, or where 
the estate consists of more than one village, in the 
same village, having one registered putwari. 

108. No order shall be passed in any suit under 
section 107, anless the officer making such order 
is satisfied that all parties bave had an opportunity 
to appear and make objection to any claims pre- 
ferred against them ; 

and if at any time it shall appear to the Court 
that the question between any two of the parties of 
whom one is so joined with others cannot conveni- 
ently be so jointly tried, the Court may order a 
separate trial to be held. 

109. Every order passed in any such case as is 
mentioned in section 107 shall specify the extent to 
which each of the ryots or other tenants named in 
the order shall be affected thereby. 

110. From and after the commencement of 
this Act all suits for arrears of rent brought on 
registered engagements or at rates previously 
sanctioned by the Court, and within 12 months 
after such arrears have become due, may, in case 
the plaintiff shall so desire, be commenced as 
hereinafter is mentioned (that is to say), the plaint 
shall be in the form prescribed by law, but the 
summons shall be in the Schedule (D) annexed to 
this Act; and in any case in whieh the plaintand 
summons shall be in such forms respectively, it 
shall not be lawful for the defendant to appear to 
defend the suit unless he shall obtain leave from a 
Judge, as hereinafter mentioned, so to appear and. 
defend ; and in default of his obtaining such leave 
orof ap; ce and defence in pursuance thereof, 
the plaintiff shall be entitled to a decree for any 
sum mentioned in the summons, and interest on 
the same at the rate of 12 per cent. per annum to 
the date of decree, together with a eum for coste 
which shall be ascertained in the usual way, and 
such decree shall be enforced forthwith. 

111. The Court shall, upon application within 
the. period of 14 days from the service of such 
summons, give leave to appear and to defend the 
suit upon the defendant paying into Court the sum 
mentioned in the summons, or upon his satisfying 
the Court by his examination upon oath or affirm- 


-ation that he has a defence, or can adduce such 


facts as the Court may deem sufficient to support 
the application, and on such terms as to security, 
framing, and recording of issues or otherwise, aa to 
the Court may seem fit. 

112, After deeree the Court may, under special 
circumstances, set aside the decree, and, if neces- 
sary, stay or set aside execution, and may give 
leave to appear to the summons and to defend the 
suit if it shall seem reasonable to the Court so to 
do, and on such terms as to the Court may seem 
just. 

118. No appeal shall be from any decree of the 
Court under section 110 unless the judgment- 
debtor deposit the amount of the decree with costs 
in such Court to the credit of the person who has 
obtained the decree. 

114. On the application of the person who has 
obtained the decree, the money in deposit shall be 
paid to him; butif the judgment-debtor appeal, 
and the appeal is decreed in his favour in whole or 
in part, notice shall be served un the original 
decree-holder requiring him to pay the money 
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aforesaid, or such portion of it as may be ordered 
to be refunded, into the public treasury within 14 
days from the service on him of such notice. 

' 115. Indefault of compliance with such notice, 
the sum referred to therein shall be deemed a de- 
inand under Bengal Act VII of 1868, and shall be 

‘recoverable from the decree-holder aforesaid as 
such. 

136. No sait shall-be entertained under section 
110, except where it shall be shown to the satisfac- 
tion of the Court that rent at the same rate as 
that alleged to be due has been paid in respect of 
the holding for which it ia claimed for the year 
immediately preceding the period during which it 

‘is claimed, or that the tenant has agreed by a 
written engagement, which is still in force, to pay 
rent at the rate claimed. 

Nothing in section 110 shall be deemed to apply 

` to suits for rent at enhanced rates. 

117. In any suit hereafter to be brought for 
rent under the provisions of this Act, if it shall 

„appear to the Court that the defendant has, withoyt 
reasonable or probable cause, neglected or refused to 
pay the amount due by him, and that he has not, 
before the institution of the suit, tendered such 
amount to the plaintiff or his duly authorized agent, 
or, in case of the refusal of the plaintiff or such 
agent to receive the amount tendered, has not de- 
posited such amount with the Collector before the 
institation of the suit in the manner mentioned in 
sections 54 and 55, it shall be lawful for the Court 
to award to the plaintiff, in addition to the amount 
decreed for rent and costs, such damages, not 
exceeding’ 25 per centum on the amount of rent 
decreed, as the Court may think ft. These dam- 
ages, if awarded, as well as the amount of rent and 
costs decreed in the suit, shall carry interest at the 
rate of 12 per eentum per annum from the date of 
decree until payment thereof. z 

118. In any suit hereafter to be brought for 
vent under the provisions of thie Act, if it shall 
appear to the Court that the plaintiff has instituted 
the suit against the defendant without reasonable 
or probable cause; or that the defendant had before 

_the institution of the suit duly deposited with the 
Collector, in the manner mentioned in sections 54 

-and 55, the full amount which the Court shall find 
to have been due to the plaintiff at the date of such 
deposit, it shall be lawful for the Court to award to 
the defendant, by way of compensation, such sum, 
not exceeding 25 percentum on the whole amount 
elaimed by the plaintiff, as the Court may think 
fit; and such sums, with interest at the rate 
of 12 per centum per annum until payment thereof, 
shall be recoverable from the plaintiff in like man- 

ener as sum ordered to be pad by deerees of such 


Court : 8 2 

Provided that, for the purposes of this. section 
and section 117, each of the ryote or tenants, who 
may be joined together in any suit as one party 
under the provisions of section 104, shall, when so 
joined with others, be deemed to be a single defend- 
ant. 

119, The defendant in any suit instituted under 
any of the provisions of this-Act may, if he have 
“duly tendered the same to the plaintiff before the 
institution of the suit, pay inte Court such sum of 
money as such defendant may consider to be due to 
the plaintiff, without paying in any costs incurred by 
the plaintiff up to the time of such payment, and 
such sum shall be immediately paid out of Court to 
the plaintiff. If after such payment the plaintiff 
elects to proceed in the suit and ultimately recovers 
no further sum than shall have been paid into 


117-118, Taken from sections 44 and 45 of Act 
VIL (B.C.) of 1889 as modified by the Bengal Bill. 


This proviso ia new and will be required if section 
104 becomes law. The principle involved is distinct- 
ly recognized in section 209, of Criminal Pro- 

ure, 


129. Taken from section 48of Act VHI (B.C,) 
of 1869. 
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120, Taken from section 49 of Act VIII (B. C.) 
of 1869. 


181. Taken from section 60 of Act VITI (B. C} 
of 1869, with an addition reapoctinga tenure beld 
under a right of occupancy. 


382. Taken from section B1 of Act VIII (B. C.) 
of 1869. 


128. Taken, with the exception of the proviso at 
the beginning, from section 62 of Act VIII (B. C.) 
of 1869. 


Section 10 of the Bengal Act proposes to make 
Tyots liable to ejectment under decrees for arrears 
of rent at any time of the year, but, for the reasons 
given in my Notes against section 39 of the present 
Bil, I think such an ensctment would he unfair 
towards the ryota. 


124. Taken generally from section 53 of Act VIII 
(B. C.) of 1869. 


Court, the plaintiff shall be charged with the 
whole costs of the suit incurred by the defendant ; 


: but if the plaintiff ultimately recovers a further 


sum than shall have been paid into Court, the 
defendant shall be charged with the whole costs of 
the suit. ` 

120. The defendant in any snit. instituted 
under any of the provisions of this Act may, 


‘without having made any tender before action 


brought, pay inte Court such sum of money as 
he shall consider to be due to the plaintiff together 
with the costs (to be fixed by the Court, if neces- 
sary, as of a suit originally instituted for the 
amount so paid into Court) incurred by the plaintiff 
up to the time of such payment, and such mm 
shall be immediately paid out of Court to the 
plaintiff. If after such payment the plaintiff 
elects to proceed in the suit and ultimately re- 
covers no further sum than shall have been paid 
into Court, he shall be charged with all costs in- 
curred by the defendant subsequently to such pay- 
ment; but if the plaintiff ultimately recovers a 
further sum than shall have been paid into Court, 
the defendant shall be charged with costs as 
upon a suit originally instituted for the whole 
amount for which the plaintiff ultimately ob- 
tains a decree, but shall have credit thereout for 
the amount of costs paid into Court by him in 
the first instance. 

121. No warrant of arrest before judgment 
shall be issued in a suit for arrears of rent-due in 
respect of a dependent talook or other transferable 
tenure which may he liable to sale in execution of 
any decree which may be passed in the case, or 
in respect of a tenure held under a right of 
ocenpancy. 

122. I¢ shall be lawful for any person entitled 
to recover the possession of land under any of the 
provisions of this Act to include in his plaint a 
claim for the mesne profits of the land. _ 

123. Subject to the provisions of sections 89 
and 40, any person desiring to eject a ryot or to 
cancel a Jease on account of non-payment of 
arrears, may sue for such ejectment or cancelment, 
and for recovery of the arrear in the same action 
or may addace any unexecuted decree for arrears, 
of rent as evidence of the existence of such arrear 
in a suit for such ejectment er cancelment. In all 
cases of such suits for the ejectment of a ryot or 
the cancelment of a lease, the decree shall specify 
the amount of the arrears, and if such amount 
together with interest and costs of suit be paid: 
into Court within 15 days from the date of the 
deoree execution shall be stayed. 

124, Whenever in any suit brought by any 
landholder or other person in receipt of the rent of 
land to eject any cultivator not having a right of 
occupancy, or to eject any farmer or other ten-. 
ant holding only for a limited period, after the de- 
termination of his lease or tenancy, or any agent 
after the determination of his agency, or to èn- 
force any attachment or ejectment expressly 
authorised by any Regulation or Act, the Oourt 
shall pass a decree in favour of the plantiff; no 
application in the form provided in section 235 of 
the Code of Civil Procedure shall be necessary, but 
the Court shall forthwith, upon the plaintiff depo- 
siting in Court the necessary expenses, make an 
order for delivery of possession in execution of 
the decree: Provided, however, that no such order 
shall be made etherwise than in accordance with 


the provisions of sections 89 and 40. 
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125. It shall not be lawful for any Court to 
entertain any application rere exces df 
any such order pending any ap and no person 
zs shall hava been evicted under any such order 
shall be restored to possession so long as the 
decree under which such order was issued shall 
xemain unreversed. 


CHAPTER VII.—Procepvre IN EXECUTION oF 
DECREES IN SUITS. 


126. ‘When the decree is given for the delivery 
of a pottah, if the person required by the decree to 
grant such pottah refuse or delay to grant the 
same, the Court may grant pottah in conformity 
with the terms of the decrees under the signature 
and seal of such Court, and such pottah shall be 
of the same force and effect as if granted by the 
person aforesaid. 

127. When a decree ‘is given for the delivery 
of a kabuliyat, if the person required by the 
decree to execute such kabuliyat shall refuse to 
execute the same, the decree shall be evidence of 
the amount of rent claimable from such person, 
and copy of the decree under the signature and 
seal of the Court shall be of the same force 
and effect as a kabuliyat executed by the said 
person. 

` 128. Process of execution in any suit instituted 
under this Act may be issned against either the 
‘person or the property of a judement-debtor, 
‘but process shall not be issued simultaneously 
against both the person and property. . 

129. No process of execution of any descrip- 
tion whatsoever shall be issued.on a judgment in 
any suit for any of the causes of action mentioned 
in section 100, 101, 102, or 103 of this Act, after 
the lapse of three years from the date of such 
judgment, unless the judgment be for a sum ex- 
ceeding 500 rupees, in which case the period 
within which execution may be had shal] be regu- 
lated by the general rules in force in respect to 
the period allowed for the execution of decrees of 
the Court. . 

130. Whenever a decree may be passed for an 
arrear of rent due in respect of an under-tenure 

‘which by the title-deeds or this Act of the custom. 
of the country (not inconsistent with any provi- 
sion of this Act) is transferable by sale, and the 
judgment-ereditor shall make application for the 
attachment and sale of such under-tenure, the 
Court shall, so soon as such under-tenure shall 
have been ordered to be sold, cause to be hung up 
in some conspicuous part of the building in which 
such Court sits and of the offices of the Collector 
~and Judge of the District, within which the land 
comprised in such under-tenure is situate, and 
to be affixed on some conspicuous place in the 
town or village in or nearest to which such land 
is situate, a notice for the sale of such under- 
tenure on some fixed date not less than 20 days 
from the hanging up of such notice in such 
Court. 

181. Every such notice shall specify in the 
words used in the plaint in the suit in which the 
decree was made, the name of the village estate 
and pergunnah or other local division in which the 
land comprised in the said under-tenure is situ- 


ated, the yearly rent payable under the said under- - 


tenure, and the gross amount recoverable under 
the said decree. . ; 

132. No order for the sale of any such under- 
tenure shall be made in execution of a decree for 


125. Taken from section B4 of Act YIII (B.C) 
of 1868. 


328. Taken from section 55o? Act VILI (B. C.) 
of 1869. 


127. Taken from section 56 of Act VII (B, C.) 
of 1869. . 


128. Taken from section 87 of Act VII (B. C.) 
of 1869. 


129. Taken from section 68 of Act Vill (B. C.) 
of 1869. 


180. Taken from section 69 of Act VITI (B. C} 
of 1862, with a slight modification designed to meet 
the requirementa of the latter part of section 7 and 
Explanation U of section 9 of the present Bill. 


131. Taken’ from section 60 of Act VIII (B. C.) 
of 1869. 


182. Taken from section 61 of Act VIII (B, C) 
of 1869. 
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139, Taken from section 88 of Act VILI (B.C} tf 
3880. 


184. Taken from section 63 of Act VIII(B.C.) of - 
1869. : é 


186, Taken frow section 6¢ of Act VITI (B.C.} of 
3889. 


1386. Taken from section 65 of Act VITI (B.C.) of 
1862, 


187. ‘Taken trom section 66 of Act VIH (B.C) of 
lade. 


reco of arrears of rent payable in rés 

thereof when a warrant of. execution has fae 
previously issued against the person or movable 
property of the judgment-debtor, so long as such 
warrant remains in force. If, after sale of any 
such under-tenure in execution of such decree, any 
portion of the amount decreed remains due, process 
may be applied for, and issued against, any other 
property, movable or immovable, belonging to the 

tor. j 

133. If the sum due under the decree, together 
with interest to date of payment, and all costs 
of process, be paid into Court at any time before 
the sale commences, whether by the defaulting 
holder of the under-tenure, or any one on his 
behalf, or any one interested in the protéction of 
the under-tenure, such sale shall not take place ; 
and the provisions of section 18 of Regulation 
VIII of 1819 for the recovery of sums paid by. 
person other than the defaulting holder of the 
under-tenure, to stay the sale of the under-tenure, 
shall be applicable to all similar payments made 
under this section. 

134. If, after attachment and before sale of 
any such under-tenure as aforesaid in execution of 
a decree for arrears of rent due in respect of such 
nfider-tenure, any third party may prefer a claim 
alleging that such third party and not the person 
against whom the decree has been obtained is the 
proprietor of such under-tenure, and was in lawful 

ion of the same at the time when such 

was obtained, the Court shall not postpone 
such sele, unless and until such third party shall 
have deposited in Court the amount of the deeree, 
or given sufficient security for the same: Pro- 
vided that no transfer of an under-tenure which, 
by the provisions of this Act or any other law for 
the time being in force, is required to be register. 
edin the serishtah of the proprietor or superior 
tenant, shall be recognised unless it has been so 
registered, or unless sufficient cause. for non- 
registration be shown to the satisfaction of the 
Court. 

135. Ifa decree be given in favour of a sharer 
in a joint undivided estate, dependent talook, or 
ether similar tenure, for money due to him on 
account of his share of the rent of an under- 
tenure situate in such undivided estate, talook, 
or tenure, no order for the sale of such under- 
tenure in execution of such decree shall be made 
unless and until all movable property (if any) 
which such judgment-debtor may possess within 


-the jurisdiction of the Court.in which the suit 


waa instituted sball have proved insufficient to 
satisfy the judgment. In such case such under- 
tenure, if of the nature described iù section 180, 
may be seized and sold in execution of such decree, 
according to the ordinary procedure of the Court, 
and not in the manner provided in the said section, 
and every such sale shail have such and the same 
effect as the sale of any immovable property sold 
in execution of a decree not being for arrears of 
rent payable in respect: thereof. 

136. In the execution of any decree for the 
payment of any money under this Act, not being 
money due as arrears of rent of a saleable under. 
tenure, if satisfaction of the judgment cannot be 
obtained by execution against the person or 
movable rroperty of the debtor within the district 
in which the suit was instituted, the judgment. 
ereditor may apply for execution against any im- 


* movable property belonging to such debtor. 


137. e purchaser of an ander-tenure under 
the provisions of sections 130 and 131 of this Act 


316 APPENDIX TO THB 


shall acquire it free of all incumbrances which 
may have accrued thereon by any act of any 
holder of the gaid under-tenure, his representa- 
tives or assignees, unless the right of making such 
ineumbrances shall have been expressly vested in 
the holder by the written engagement under which 
the under-tenure was created, or by the subsequent 
written authority of the person who created it, 
his representatives or assignees: provided that 
nothing herein contained shall be held to entitle 
the person to eject resident ryots or occupan 
ryots, nor to cancel dond fide engagementa m: 
with such ryots by any holder of the under- 
tenure or his representatives, except it be proved 
in a regular suit to be brought by such purchaser 
for the adjustment of his rent, that a higher rent 
would have been demandable at the time such 
engagements were contracted by his predecessor. 
Nothing in this section shall be held to apply to 
the purchase of a tenure by the previous. holder 
thereof, through whose default the tenure was 
brought to sale. 

138. The purchaser of an under-tenure sold 


under this Act shall apply to the proprietor or. 


other landholder within 15 days from the day 
of sale to have his name registered in the pro~ 
prietor or other landholder’s books as the purchasér, 
and shall execute a kabuliyat on the same terms 
and conditions on which the under-tenure was 
held by the defaulter; and-if such application be 
not made within 15 days, it shall be lawful for the 
proprietor or other landholder to sue the said pur- 
chaser for the delivery of a kabuliyat. 


‘CHAPTER VIII.—Misce.Lanzovs. 


189. Nothing in this Act contained shall be 
deemed to confer any power of appeal in any suit 
tried and decided by 2 District Judge, originally or 
in appeal, if the amount sued for, or the value of 
the property claimed, does not exceed 100 rupees, 
in which suit a question of right to enhance or vary 
the rent of a ryot or tenant, or any question re- 
lating to a title to land or to some interest in land 
as between parties having conflicting claims there- 
to, has not been determined by the judgment. 

140. No application for a review of any 
judgment or order passed in any suit brought 
under the provisions of this Act shall be received 
by any Court after the expiration of 80 days fram 
the date of such order or judgment, but nothing in 
this section contained shall be deemed to apply to 
High Court of. Judicature at Fort William in 

engal. 


14. Nothing in this Act contained shall be- 


deemed to confer upon any Court, sitting as a Court 
of Small Causes cognisance of suit brought 
under the provisions of this Act, of which it 
would not have had cognizance if this Act had 
not been passed. 

142. H in any case the Court is satisfied that 
a party is unable to pay the ‘cost of any 
necessary process in any suit under this Act, it 
may direct such process to be served free of 

rge. 

143. Every order passed any officer 
subordinate to the Collector re district shall 
be subject: to revision and modification by the 
Collector ; but every order passed by the Collector 
except under sections 44 and 94 shall be final, and 
not open to revision or modification by any supe- 
Tior revenue authority. 


The words “resident ryote or ocenpancy ryote” 
have been substituted for * khoodkhast ryote or. real- 
dent and hereditary cultivators.” 


188. Taken from section 67 of Act VIII (B. C.) 
of 1869. 


189. Taken feom section 102 of Ast VIII (B. C.) 
of 166%.” 


- 140. Taken from section 108 of Act VIII (B.C) 
of 1869. ` 


141. Takan from section 104 of Act VIII (B.C.) 
of 1869. 


142. Taken from section 105 of Act VIII (B.C.) 


148. This section is new. Tt sceme undesirable 
that in the purely executive matters with which 
revenue officers are empowered to deal s system of 
appeals should be allowed. The delay and expenses 
involved by such a system would defeat moet of the 
objecte of the law. At the same time, I think, the 
Collector of a district should have power to interfere 
when necessary. 
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‘Explanation. —" The Collector” in this section 
means the chief officer in charge of the revenue 
administration of a district. 

144, All power at any time heretofore vested 
in zemindars and other landholders of compelling 
the attendance of their tenants for the adjust- 
ment of their rents or for any other purpose is 
withdrawn; and all such persons are prohibited 
from adopting any means of compulsion for en- 
+e forcing payment of the rents due to them, other 

than by suit or distress or otherwise under the 
provisions of this Act. 


joan Taken from section 12 of Act VIII (B.C.) of 


SCHEDULE A (referred to in section 55). 
I, A.B., of, &., do solemnly declare that I did personally (or by my Agent, C. D.) on the 
day of ; tender payment to E.F. at his mál cutcherry (or 
) the place where the rent of the lands at held or 
cultivated by me under or from the said E. F. is usually payable of the sum of Rupees 
as and for the whole amount due from me in respect of the 
rent of the said lands from the month of to the month of 
both inclusive, I further declare that/the ssid E. F. refused to accept the said sum so tendered 
or to give me a receipt in full forthwith for the same ; and I do declare that, to the best of my 
belief, the sum of Rupees so tendered, and which I now desire to 
deposit with the Collector, is the full amount which I owe the said E. F. on account of the 
tent of the said lands from the month of to the month of 
both inclusive, and that I owe the said # F. no further sum on account of the rent of the 


said lands. 


SCHEDULE B (referred to in section 55). 
Court oF 
Dated the day of 187 . 
To E. F. of, &. 


Wrra reference to the written declaration, you are hereby informed that the sum of Rupees 
therein mentioned is now in deposit in this Court, and that the above. 

sum will be paid to you or to your duly authorized agent on application ; and take notice that 
if you have any further claim or demand whatsoever to make against the said A. B. in respect 
of the rent of the said lands, you must institute a suit in the Civil Court for the establishment 
of such claim or demand within six calendar months from this date, otherwise your claim will 


be for ever barred. F 
(Copy of declaration in Schedule A to be annexed). 


SCHEDULE C (referred to in section 69). 

FORM OF NOTICE TO OWNER OF DISTRAINED PROPERTY. 
Count (or Orrice) oF 
4, B. DISTRAINER. 

(Name, description, and address of the owner of the property). 


Waanrnas the said A. B. has applied to have the distrained property specified below sold for the 
recovery of all to be due to him as arrears of rent, you 
are hereby required either to pay the said sum to the said A. B,, or to institute a suit in the 
Civil Court of to contest the demand within 15 days from the receipt of 


this notice, failing which the property will be sold. 
i Dated this P day of 187 
SCHEDULE D Caria to in section 110). 
NUMBER OF SUIT. 
In THE Count oF AT 
Plaintif. 
Defendant. 
To z 
Wusreras (here enter plaintiff’s name, description, and address) has instituted a suit in this 
Court inst you under Bengal Act > 1879, for Rs, , principal and 
interest due to him as arrears of rent of the lands measuring , Situate in y 
held or cultivated by you under or from the said (here enter plaintiff’s name) from the month of 
to the month of , both inclusive, at a rental of Rs, per annum, 


‘ou are hereby summoned to obtain leave from this Court within 14 days from the service 
ereot, inelusive of the day of such service, to appear and defend the suit, and within such time 
to cause an appearance to be entered for you. In default whereof the plaintiff will be entitled 
to obtain æ decree for any amount not exceeding the sum of Rs. fhere state 
the sum claimed) and the sum of Rs. for costs. 

41 
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Leave to appear may be otbained on its being shown to the eatisfaction of the Court that 
there is a defence to the suit on the merits, or that it is reasonable that you should be allowed 
to appear in the suit, i 


MEMORANDUM. 

My principal object in framing this Bill has been to bring together in a convenient shape 
and under their proper heads the most approved suggestions which have been made for the 
amendment of the Rent Law in Behar, and thus to provide some solid basis for discussion by 
the Rent Committee at their meetings. In pursuing this object I have not hesitated to discard 
the awkward intermixture of subjects displayed in the Bengal Acts, and to adopt the scientific 
and lucid arrangement of the North-Western Provinces Rent Act. Ihave also gladly availed 
myself of such provisions of this excellent Act as seem well-suited to Behar, and have further 
ventured. to insert several propositions which have suggested themselves to me in the course of 
my labours. Much of my work has been mere transcribing of sections, but if we are to have 
(as we want) a complete Rent Act for Behar, such work cannot be omitted by the Committee. 

Some of the points enumerated in Government letter No. 2122, dated 7th September 1878, 
I have treated very briefly. The questions of improving the system of keeping village accounts 
and of cheapening registration are matters which can be better dealt with executively than by 
the Legislature, and section 106 of the Bill enables the Government to take action in the one 
case while section 78 of the Indian Registration Act, 1877, empowers the Government to pres- 
cribe and alter from time to time the fees for registration. On these two points, therefore, it 
seems to me that an expression of their opinion by the Committee will be sufficient. On all 
other points definite provisions will be found in the Bill. 

I may say here that, in my opinion, the replacement of Rural Registrars by Deputy or 
Sub-Deputy Collectors in every thana jurisdiction would be the very best measure that could 
be adopted by the Government. Local supervisi@n of putwaris, the sale of distrained property, 
and the valuation of crops under the Batai or Danabundi_ system could ba most efficiently 
carried out by such officers. Nothing is more needed in Behar than the creation of appoint- 
ments corresponding in some degree to those of tehsildars in the North-Western Provinces. 

The provisions regarding occupancy rights, enhancement of rents, leases for common 
ryots valuation of crops, joinder of plaintiffs, or defendants exercise of distraint, and summary 
trials, deserve the most careful consideration. 

MOZUFFERPORE, 
The 16th October 1878. 


C. F. WORSLEY. 


ACT No. VIII or 1869. 


PASSED BY THE LrgvTenant-Governor or BEN- 
GAL IN Counciz. 


The Bekar Rent Act, 1878. 


(Received the assent of the Lieutenant-Governor 
on the 21st August 1869, and of the Governor 
General on the 15th October 1869, 


An Act to amend the procedure in suite between 
Landlords and Tenants. . 
‘Wuenrzas it is expedient to amend the pro- 


f n Warrras it is expedient to amend and 
Púa cedure in suits between 


Preamble. consolidate the proce- 


landlords and tenants in 

the provinces subject to the Lieutenant-Gov- 

ernor of Bengal; It is enacted as follows ;— 
1: In the construction of this Act the word 


p “Collector” shall include 
I terpretation of *Col- 
lector’? 


a Deputy Collector in 

charge of a sub-division or 
other officer exercising the powers of a Collector 
of a district or of a Deputy Collector in charge 
of a sub-division by whatever designation such 
officer may be called. 


dure between landlords 
or other persons in receipt of rent and tenants 
in Behar ; It is enacted as follows :-— 

Section 1— 

In the construction of this Aot the word 

. (2) “Collector” shall 
Mere secluded a Deputy Col- 
lector in charge of a sub-division, or other 
officer exercising the powers of a Collector of 
a district or of a Deputy Collector in charge 
of a sub-division, by whatever designation 
such officer may be called. 

(6) Except where the context especiall 
denotes the contrary, the eingular shall re 
elude the plural. 

(e) “Rent” means whatever is to be paid, 
delivered, or tendered by a tenant on account 
of his holding, use, or occupation of land, 

(@) “Landlord or proprietor” means any 
person having a permanent transferable in- 
terest in any land and recorded as s pro- 
prietor in the Collector’s registers under the 
provisions of the Registration of Estates 
Act, 1876. 3 
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2. Eve ‘ot is entitled to receive, from! 
See the person to whom the 
rent of the land held or 
P cultivated by him is pay- 
able, a pottah containing the following parti- 
culars :— 

The quantity and boundaries of the land; 
and, where fields have been numbered in a Gov- 
ernment survey, the number of each field. 


Ryots entitled to e 
ottah. 


The amount of annual rent. 


The instalments in which the same is to be 
paid. 


If the rent is payable in kind, the proportion 
of produce to be delivered and the time and 
manner of delivery. f 

„And any special conditions of the lease. 


319. 


{e) “Person in receipt of rent” means a 
landlord or proprietor or the lawful assignee 
of a landlord or proprietor. 

Explanation—A thikadar is a “person in 
receipt of rent” within the meaning of this 
section : provided the right te collect rents has 
been lawfully assigned to such thikadar, and 
provided the assigning proprietor had himself, 
at the time of assignation, the right to collect 
such rents, 

(f) “Person in receipt of rent” includes 
a partnership or number of persons in receipt 
of rent. 

(g) “Kist or instalment of rent” means 
the entirety of the quota of rent due on any 
specified date in respect of the whole of the 
land occupied. 

(4) “Khamar,” “ nij-jote,” “ sir land” or 
“ sirat” means land continuously cultivated 
for 12 years by the proprietor or other 
in receipt of rent, with his own stock, or by 
his servants, or by hired labour at his expense : 

or land recognized by village custom as 
the special holding of a zemindary co-sharer, 
and treated as such in the distribution of pro- 
fits and charges among the co-s 

“ Middleman or thikadar ” means any per- 
son to whom a landlord or proprietor of an 
estate, or part of an estate, leases out for a 
limited period, the right to collect rents from 
the cultivating ryots of such estate or part 


- of an estate, whether the consideration for 


such lease be a bonus, salamee or zurpeshgi, 
or any other consideration. 

Section 2 (amended)— 

Every ryot is entitled to receive, from the 
person to whom the rent of the land held or 
cultivated by him is payable, a pottah con- 
taining the following particulars :— 

(a) The quantity and boundaries of the 
land held'by him, and of each field therein, 
and where fields have been numbered in a 
Government or other survey the index num- 
ber of each field. 

(4) The amount of the annual rent of the 
entire holding and of each field therein, the 
rate per local heegha, and the length of the 
measuring pole expressed in cubits and also 
in feet or inches. 

(c) The proportion which each instalment 
of rent shall bear to the whole rent, and the 
date m which esch instalment shall be due. 

d) Tf the rent is payable in kind, the pro- 
portion of the produce to te delivered and 
the term and manner of delivery. 

(e) Any special conditions of the lease. 

Eaplanation.—A pottah which in addition 
to the particulars specified in clauses a, 6, ¢, 
snd d of this section also defines the status of ` 
the ryot’s holding, or which sets forth any 
special conditions of the lease, may be called 
a “complete pottsh.” A complete pottah 
may be executed on such conditions as the 
parties may have voluntarily arranged among 
themselves, or on such conditions a9 may 
have been determined by a competent court 
in regular suit, 

Section 2 (A}— 

Every person claiming the right to receive 
rent shall be bound to tender to every ryot 
from whom he claims rent a “ chitta or memo- 
randum of tenure” containing not less than 
the particulars specified in clauses a, 3, ¢, and 
@ of section 2. 
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8. Ryots who, in „y province i EET 
i at Act may apply, ho! se 

Piarre prec a at fixed ae of rent, 
pottahs. which shall not have been 
changed from the time of the Permanent Settle- 
ment of such province, are entitled to receive 
pottahs at those rates. 

4. Whenever, in any suit ander this Act, it 

Presumption if rentof Shall be proved that the 
land- be not changed for, rent at which land is held 
20 years, by a ryot in any such 
province has not been changed for a period of 
20 years before the commencement of the suit, 
it shall be presumed that the land has been 
held at that rent from the time of the Perma- 
nent Settlement, unless the contrary be shown, 
or unless it be proved that such rent was fixed 
at some later period. 

5. Ryots having nen oF očonpaney, but not 

ie olding at fixed rates 

cone hee ttle as described in the two 
ing at fixed rates, to re- preceding sections, are 
ceive pottahs. entitled to receive pottahs 
at fair and equitablé rates. In case of dispute, 
the rate previously paid by the ryot shall be 
deemed to be fair and equitable, unless the con- 
trary be shown in a suit by either party under 
the provisions of this Act. 

6. Every ryot who shall have cultivated or 

Bight of occu of held land for a period of 
ryot cultivating of hold- 12 years shall have a 
ing land for 12 years. right of occupancy in the 
land so cultivated or held by him, whether it 
be held under Larges or not, so long as he pays 
the rent payable on account of the same ; but 
this rale does not apply to khamar, nij-jote, or 
sir land belonging to the proprietor of the 
estate or tenure and Jet by him on a lease for a 
term, or year by year, nor (as respects the 
notia cn tivator) to iin sublet for a vig or 
year by year, by a ryot having a right of occu- 
pancy. The holding of ie. father or other 
person from whom a ryot inherits shall be deemed 
to be the holding of the ryot within the mean- 
ing of this section, 


TO THE 


Explanation. —Chittas under this section 
may be called incomplete pottahs, and are re- 
quired in all instances in which complete pot- 
tas have not been tendered and accepted. 

Section 2 (B)— 

Every person claiming any share in the 
rent payable bys cultivating ryot is bound 
te ensure such ryot in ble possession 
of the whole of his holding throughout the 

riod in repect of which rent is claimed un- 

isturbed by force, or show of force, on the 
part of the rent claimant himself, or on the 
part of a arrival rent claimant, or on the part 
of any person claiming possession through 
such rent claimant or rival rent claimant. 

Section 3 C 

Any rent claimant who fails to ensure a 
ryot in peaceable possession of his holding as 
preseribed in section 2 (B) shall, in addition 
to any other penalty to which he may be 
liable, forfeit all claim te the rent of such 
holding in respect of the year in which the 
ryot’s possession in the whole or any part of 
his holding was disturbed. 

Explanation.—N othing in thissection shall 
affect the right of distraint as defined in 
sections to of this Act. 


Section 6 (A)— i ik 
An occupancy right is ‘perpetual i- 
tary, and transferable. , 
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Section 6 (B)— 

Every khoodkhasht resident ryot who has 
enltivated or-held any land continuously for 
12 years in any village or estate shall be pre- 
sumed, till the contrary is proved, to have 
occupancy rights in the whole of the land 
which he occupies in that village or estate. 
The holding and: residence of a father or 
other person from whom aryot inherits shall 
be deemed to be the holding and residence of 
the ryot within the meaning of this section. 

Section 6 (C)— 

Every thikadar, middleman, or other per- 
son who contracts for the pst to co 
rents in any village or part of a village for 
è limited term of years shall be bound, on 
the expiration of such term, to surrender to 
his lessor all lands, whether ryotti or nij-jote 
or zirat, acquired in such leased village, or 
leased part of a village, during the currency 
of the lease, otherwise than by purchase at 
sale in execution of a decree. On refusal to 
surrender such lands to his lessor at the 
expiry of his lease, the ex-thikadar may be 
treated as a trespasser, 

7. Nothing in the last four preceding sections 
r “6k ad shall be tied to affect the 
rove) terms of any written con- 
Een eae tract for the cultivation 
of land entered into between a landholder and a 
iyot, when it contains any express stipulation 
contrary thereto. < 
8. Ryots not having rights of occupancy are 
Pottahs to which ryote entitled to pottahs only 
not having rightecfcccu» at such rates as may be 
Panoy are entitled. agreed on between them 
and the persons to whom the rent is payable. 
9. If, on the trial of a suit for the delivery 
If, on triel of suit for of a pottah instituted by 
aclivery of pottah, parties a ryot having a right of 
go not saree the peti cccupancy the parties do 
is granted, Court to fix not agree as to the term 
the time, for which the pottah is to 
be granted, the Court shall fix such term as 
Provis under the circumstances 
D à. 
of the case may seem just 
and proper: provided that the term shall not 
in any case be longer than ten years, and, in 
estates not permanently settled, shall not extend 
beyond the period for which the proprietor of 
the estate has engaged with Government: pro- 
vided also that, if the defendant be a farmer or 
other person having only a temporary interest 
in the land, the term of the pottah shall not 
extend beyond the period of the continuance 
of such interest. For cultivators not having a 
right of occupancy, the term of pottah shall be 
exclusively in the discretion of the person ene _ 
titled to the rent of the land. 
10. Every. person who grants a pottah is 
Persons granting entitled to receive, from 
pottah entitled to a the person to whom the 
counterpart engagement. pottah is granted, a kabu- 
liyat or counterpart engagement in conformity 
with the terms of the pottah. The tender to 
any ryot of a pottah such as the ryot is entitled 
to receive shall be held to entitle the person to 
whom the rent is payable to receive a kabuliyat 
from such ryot. p 
Expianation.— A kabuliyat shall be deemed 
- a complete or incomplete kabuliyat accord- 
ing as the pottah of which it is a counterpart 


4x 
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11. Every under-tenant or ryot, from whom 
” Damages £ ‘actions ®3Y sum js exacted in 
gaat ee te excess of the rent speci- 
receipt withheld. fed in his pottah, or pay- 
Form of receipts. ableunder the provisions of 
this Act, whether as abwab or under any other 


is a complete or incomplete pottah as defined 
in sections 2 and 2 (A). 

Section 10 (A). 

Every ryot to whom a chitta has been 
tendered in accordance with the provisions of 
section 2(A) shall be bound to give a counter- 
part in conformity with the terms of the 
chitta : Provided 

firstly, that no ryoteeshall be bound to 
accept a chitta or to give a counterpart other. 
wise than in accordance with a decree of the 
Court if such chitta or counterpart contain 
any conditions or particulars other than those 
specified in section 2 (A) and this section 
respectively :—~ 

secondly, that no occupancy ryot shall be 
bound, otherwise than in accordance with a 
decree of the Court, to accept a chitta or 
give a counterpart at rates higher than those 
paid by him in the previous year : 

thirdly, that no non-oceupancy ryot shall 
be bound otherwise than in accordamce with 
a decree of the Court to accept a ehitta or 
give a counterpari at rates higher than thoes 
previously paid by him, except after notice 

enhancement served in writing in the 
manner provided in section 14 of this Act! 

Sourthly, provided also that the tender and 
acceptance of a chitta and the giving of a 
counterpart shall not affect the status and 
rights of the ryot in or ageaet other than 
those expressly set forth in the chitta and 
Gounterpart. 

Section 10 (B)— 

If any ryot, to whom a chitta has been 
tendered | in accordance with the provisions of 
section 2 (A), refuse to give such counter. 
part as under the provisions.of the last pre- 
ceding section he is bound to give the pro- 
prietor or other person in receipt of rent, shall 
serve notice of such refueal on the Court in 
the form prescribed in the Appendix [A]. 

Section 10 (C)— 

The Court, on receipt of such notice, shalt 
eall npon the ryot or under-tenant to show 
eause why he should not accept the chitta 
tendered, and give a counterpart in confor- 
mity with the terms thereof. If the ryot 
or under-tenant fail to show cause, the Court 
shall grant a counterpart under its seal and 
signature. Such counterpart shall have the 
same force and effect as if executed by the 
ryot or under-tenant himself. The chitta 
of which the Court has executed the counter- 
part kabuliyat under this section, shall be 
filed in the Court, and shall have the same 
force and effect as if it had been accepted by 
the ryot. 

Explanation (1).—No ryot is bound, under 
section 10 (A), 19 (B), or 10 (C) to give a 
kabuliyat other than an incomplete (or pro- 
visional) kabuliyat. 

Explanation (2).—Notbing in section 
10(A), 10(B), or 10(C) shall affect the right 
of a zemindar or other person in receipt of 
rent to obtain, by a regular suit, a complete 
kabuliyat, or shall affect the right of a ryot to 
obtain, by a regular suit, a complete pottah. 

Section 11(A)— 

Tenders of rent may be made in the form 
given in Section 11 (B)—in the Appen- 
dix [B]. 

Receipts shal! be in eounterfoil in the 
form prescribed in Appendix [C] to this 
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pretext, and every under-tenant, ryot, or culti- 
vator from whom a receipt is withheld for any 
sum of money paid by him as rent, shall be 
entitled to recover from the person receiving such 
rent damages not exceeding double the amount 
so exacted or paid. Receipts for rent shall 
specify the year or years on account on which 
the rent is acknowledged to have been paid ; 
and any refusal to make such specificatiqn shall 
be held to be a withholding of a receipt. 


12. All power at any time heretofore vested 


cldernottocom. i zemindars and other 
E rearea often. landholders of compelling 
ant for adjustment of the attendance of their 
rent or for any other tenants for the adjustment 
peer : of their rents or for any 
other purpose is withdrawn, and all such persons 
Payment of rent tobo are prohibited from adopt- 
enforced ander this Act. ing any means of com- 
pulsion for enforcing payment of the rents due 
to them, other than by suit or distress, or other- 
wise under the provisions of this Act. 
13. If payment of rent, whether the same be 


Damages for extorting legally due or not, is ex- 
paymout of rent bydu- torfed from any under- 
Yess. 


tenant or ryot by illegal 
confinement or other duress, such under-tenant 
orryot shall be entitled to revover such damages, 
not exceeding in any case the sum of two hun- 
dred rupees, as may be deemed a reasonable com- 
pensation for the injury done him by such extor- 
tion. Anaward of compensation under this 
section shall not bar or affect any penalty or 
punishment to which the peno practising such 
extortion may be subject by law. | 
14. No under-tenant or ryot, who holds or 
Enhancomont of rent CUitivates land without a 
of ryot holding without written engagement, or 
or after expiry, &o, of. under a written engage- 
written engagements. ` ment not specifying the 
iod of such engagement, or whose engage- 
Tent has expired or has become cancelled in 
consequence of the sale for arrears of rent or 
revenue of the tenure or estate in which the 
land held or cultivated by him is situate, and 
has not been renewed, shall be liable to pay any 
higher rent for such land than the rent payable 
for the previous year, unless a written notice 
shall have been served on such undertenant or 
rvot, in districts or parts of districts where the 
Fusli year prevails, in or before the month of Jeyt, 
and in districts or parts of districts where the 
Bengali year prevails, in or before the month of. 
Pous, specifying the rent to which ke wiil be 


823 
Act. Such receipts shall bear serial num- 
bers for each year in respect ef each separate 


estate ; or where an estate comprises two or 
more villages, serial numbers for each village, 


-the accounts of which are kept by one regis- 


tered putwari ; such receipts shall be signed 
by the putwari and also by the landlord or his 
agent. The counterfoil part shall be signed 
by the putwari and may be signed by the’ 
ryot. The refusal or neglect on the part 
of the landlord or his agent to comply with 
the foregoing provisions shall be deemed to 
be a withholding of a receipt. No document 
purporting to be a receipt or counterfoil 
receipt shall be admissible in evidence, except 
such document is drawn up in conformity 
with the requirements of this section. 

Section 11 (C)— 

Loose sheet of paper produced from the 
putwari’s or zemindar’s office, and purporting 
to be counterfoil receipts, or to be yumma- 
bundies or jumma-wastl-bakees, or other papers 
of the kind not being written in bound 
volumes, are not books kept in the regular 
course of business as defined in section 32 or 
34 of the Evidence Act. Such loose sheets 
shall not be admissible in evidence in any 
suit under this Act, except with the consent- 
of both of the parties to the suit. 


Section 14 (amended)— 

No under-tenant or ryot, who holds or cul- 
tivates land without a 
written engagement,or 
undera written engage- 
ment not specifying the. 
period of such engage- 
ment, or whose engagement has expired or 
has become cancelled in consequence of the. 
sale for arrears of reut or revenue of the tenure 
or estate in which the land held or cultivated. 
by him is situate, and has not been renewed, 
shall be liable to pay any higher rent for such 
land than the rent payable for the previous 
year, unless a written notice shall be served 
on such under-tenant or ryot in districts or 
parts of districts where the Fusli year pre- 
vails in or before the month of Jeyt, and, in 
districts where the Bengali year prevails, in 


Enhencement of rent 
of ryot holding without, 
or after expiry, &c., of 
written engagements, 
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ject for the enauing year, and the ground on 
week 4 ccleaner rent is claimed. Such 
notice shall be eerved by order of the Collector 
in whose jurisdiction the lands are situate, on 
the application (which may be on plain paper) 
of the person to whom the rent is payable ; and 
shall, if practicable, be served personally upon 
the under-tenant or ryot. If forany reason the 
notice cannot be served personally upon the 
under-tenant or ryot, it shall be affixed at his 
usual place of residence ; or if he have no such 
place of residence in the district in which the 
land is situate, the mode of service of such 
notice shall be by affixing it at the mal-cutcherry 
of such land or other conspicuous place thereon, 
or at the village chowrie or chowpal, or at some 
other conspicuons place in the village in which 
the land is situate. 


15. Any undertenant or ryot, on whom such 
notice as aforesaid has 
been served, may contest 
: his liability to pay the 
enhanced rent demanded of him either by com- 
plaint of excessive demand of rent as herein- 
after provided, or in answer to any suit preferred 
against him for recovery of arrears of the en- 
hanced rent. 
18. No dependent talookdar, or other person 
possessing permanent 
ee Gite bai aoe transferable interest in 
rent withoubcbangesines land intermediate between 
Permanent Settlement the proprietor of an estate 
not [inble to enhancement and the ryot who, in any 
province to which the pro- 
visions of this Act may apply, holds his talook 
or tenure (otherwise than under a terminable 
lease) at a fixed rent which bas not been changed 
from the time of the Permanent Settlement, 
shall be liable to any enhancement of such rent, 
anything in section 51, Regulation VIII of 
1793, or in any other law, to the contrary note 
withstaning. g 
17. Whenever in any suit under this Act, 
it sball be proved that the 
Weda arr rent at which a talook or 
to be primé facie evi- other tenure is held in the 
dence of occupancy at said provinces bas not 
that rent since thewPer~ been changed for a period 
of 20 years before thecome 
mencement of the suit, it shall be presumed 
that such talook or tenure has been held at that 
rent from the time of the Permanent Settlement, 
unleas the contrary be shown, or it be proved 
that such rent was fixed at some later period. 


18. No ryot having a right of occupancy 
. Grounds on which ryot Shall be liable fo an en- 
having rizhtof occupancy hancement of the rent 
is Hable to enhanced rent, previously paid- by him, 
except on some one of the following grounds, 
namely— 

That the rate of rent paid by such ryot is 
v below the prevailing rate 
hig how eat payable by the same class 
ing in adjacent place, Of ryots for land of a simi- 
lar description and with 

similar advantages in the places adjacent, 


Mode of contesting en- 
hancement of rent. 


"That the rate paid by 
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or before the month of Pous, specifying the 
rent to which $e wiii be subject after the 
next enauing year, the ground or grounds on 
which an enhancement of rent is claimed, and 
the particulars alleged in support of the same. 
The notice required under this section must 
be served at least 12 months before the date 
from which the enhancement is to take effect. 
Such notice shall be served by the Civil 
Court in the same way aa a summons under 
the Civil Procedure Code. The provisions 
of sections 72 to 92 of the Civil Procedure 
Code shall govern service of notice under this 
section. 


Section 14 (A)— 

Every application to the Court for service 
of notice under the last section shali bear 
court fees as in a civil suit, Such fees shall 
be.assessed on the capitalized value of the 
proposed enhancement. 

Section 15 (amended) — 

Any under-tenant or ryot on whom such 
notice as aforesaid has been served may within 
three months of the service of notice contest 
his liability to day the enhanced rent de- 
manded of him. In the event of the under- 
tenant or ryot failing to contest the demand, 
the Court may, on satisfactory proof of the 
service of notice, proceed to enquire into the 
grounds of enhancement with reference to 
section 18 of this Act, and if satisfied thereon 
may decree prospectively at such rates aa to 
the Court may seem proper. 


Section 18 (amended) — 

No ryot having a right of occupancy shali 

Ground on which ryot be liable to an enhance- 
having right of ocenpan-- ment of the rent pe 
ey is lisble to enhanced viously paid by him 
a except on some one of 
the following grounds, namely;— > 

That the rate of rent paid by such ryot is 
below the prevailing 
bim is below that prevail- rate payable by thesame 
ing in adjacevt places. elass of ryote for land 
of a similar description and with similar ad¢ 
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That the value of the produce or the prodaot. 
ive powers of the lani 

ino ae rele: f ts have been increased other- 

independently of the ryot, wise than by the agency or 

at the expense of the ryot. 


That the quantity of land held by the ryot has 
been proved dy masure- 
ment to be greater than 
the. quantity for which 
rent has been previously 
paid by him. a 


That tho quantity of 
land held by the ryot is 
greater than he bas paid 
Font for. 


19. Every ryot having a right of occu 


shall be entitled to claim- 


abe enzo: may claim an abatement of the rent 
previously paid by him, 
if the area of the land has been diminished by 
avion or otherwise, or if the value of the 
produce or.the productive powers of land have 
beon decreased by any cause beyond the power 
of the ryot, or if the quantity of land held by 
the ryot has been proved by measurement to be 
less than the quantity for which rent has been 
previously paid by him. ; 
20. Any ryot, who desires to relinquish the 
land held or cultivated by 
him, shall be at liberty to 
do so : provided he gives 
. notice of his intention, in 
writing, to the person entitled to the rent 
of the land or his authorized agent, in districts 
or parts of districts where the Fusli year 
prevails, in or before the month of Jeyt, and 
in districts or parts of districts where the 
Bengali year prevails, in or before the 
month of Pous, of the year preceding that 
in which the relinquishment is to have effect. 
If he fail to give such notice, snd the land is 
not let to any other person, he shall continue 
liable for the rent of the land. If the person 
entitled to the rent of the land, or his agent, 
refuse to receive any such notice, and to sign a 
receipt for the same, the ryot may make an 
application on plain paper to the Collector in 
whose jurisdiction the lands are situate, who 


Relinguishment of land 
.ryot after notice 
given, 
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vantages in the same village, or sm a village 
immediately bounding that 1s which the land 
is situated, 

That the value of the produce or. the pro- 
` «ductive powers of the 
land have been increas- 
ed otherwise than by - 
the agency or at the 
expense of the ryot. 

That the quantity of land held by the ryot - 
` That the quantity of has been proved by. 
land held by the ryotis measurement’ with the 
greater than he has paid game standard to be 
set ee greater than the quan- 
tity ue which rent has been proviously paid 

m. 


b 
T ection 18 (A)— 

Any rate of rent decreed after enhancement 
suit and any measurement of land accepted 
by both parties shall be binding on such 
parties for not less than ten years, and shall 
not be liable to revision during that period. 

Section 18 (B)— 

No ryot’s rent shall be liable to enhance- 
ment except at the suit of a landlord or other 
persou having a permanent transferable inter- 
est in the land, the rent of which it is songht | 
toenhance—(SirS.Bayley’s recommendation). 

Section 18 (C()R— 

If any landlord or other person with a 


That the value of the 
land, &., has increased 
independently of 
ryot, 


_ permanent transferable interest in land to 


whom the rent of such land is payable shall 
lease out the right to collect rent to a thikadar 
or other lessee for a limited period, the 
landlord or other person aforesaid shali not 
be entitled during the term of the lease to 
sue under this Act any ryot or under-tenent, 
the right to collect whose rent he has leased 
out to a thikadar or other person as aforesaid 
—(Sir S. Bayley.) . 
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shall thereupon cause the notice to be served on 
such person or his agent in the manner pro- 

- vided in section 14. 

21. Any instalment of rent which is not 


iad wots assed paid on or before the day 


m when the same is payable 
he of reenter Es according to the pottah or 


engagement, or if there be 
no written specification of the time of payment, 
at or before the time when such instalment is 
payable according to established usage, shall be 


held to be an arrear of rent under this Act, and. 


unless otherwise provided by written agreement: 
shall be liable to interest at 12 per centum per 
annum. 


"TO THE : 


Section 21 (amended)— 

All rent of land payable by any ryot or 
under-tenant shall, for the purposes of this 
Act, be deemed to be due on the dates 
specified below, that is to say— 

First— 

When the ryot and the person in receipt 
of rent have ‘voluntarily entered into an 
agreement in writing specifying the amount 
of each instalment, and the date on which 
such instalment is due the dates so agreed 
upon shall be the due dates. 

Second— 

When no such agreement in writing has 
been made, rent shall be deemed to be due in 
three instalments to be fixed by the Collector 
for each pergunnah of the district after local 
inquiry with reference to the custom of the 
pergunnah and crops grown. 

The Collector in determining the proportion 
of instalments under this section shall take the 
following circumstances into consideration :—~ 

(a) the average amount and value of the 
crops at each harvest ; 

(4) the average amount and value of the 
produce which the tenant retains for 
his own consumption at each harvest 
period ; 

(e) the average amount and value of the 
produce which the tenant disposes of 
in the market at each harvest period ; 

(@ the expenditure in cash or grain which 
the tenant is obliged to incur at or 
about each harvest period. 

The Collector, in fixing the dates on which 
each instalment shall be due, shall take the 
following cireumstances into consideration, 
namely, -+ 

(a) the time of harvesting the bhadoi 
crops; 

(2) the time of harvesting the rubbee 
crops j“ 

(c) the time of harvesting the aghani 
crops ; 

(d) the time of harvesting any special 
crops, such as sugarcane, indigo, &e. 

The Collector, in fixing the dates on which 
instalments of rent shall be due, shall allow 
not less than 15 (or 30) days between the 
usual harvesting time of the bhadoi, rubbee, 
and aghani or other crops, !and the due dates 
of the instalments ordinarily liquidated from 
these crops respectively. 

The proportion and due date of each instal- 
ment as fixed by the Collector shall be 
published by him by notification in the 
Caleutta Gazette and by notices to be posted 
up at the court or office of the Judge, Magis- 
trate, the Collector of the district ; also— 

At the court or office of every Moonsiff, 
Sub-Divisional officer, and Sub-Registrar of 
Assurances in such district and at every 
police-station in such district, and by beat 
of drum in the head-quarters of each district 
and sub-division of a district. It shall be 
also announced to such persons and in such 
other manner as may be prescribed by the 
Lieutenant-Governor of Bengal. i 

Ali rent which shall be due and shall re- 
main unpaid by sunset on any of the said due 
dates shall be deemed to be an arrear of rent, - 
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and interest on the same at the rate of 12 
per cent. per annum may be awarded by any 
court giving a decree for the principal 
amount of the arrear in a suit on application 
under this Aet: provided that no ryot shall 
under any circumstances be liable to pay 
compound interest on an arrear of rent under 
this Act. (N.~W. P. and Oudh Acts.) 

Section 21 (A)}— x , 

te Any proprietor or other person in receipt 
of rent who demands an instalment or part 
of an instalment of rent before the due date, - 
shall be Hable to refund such instalment or 
part of instalment, if realized, and shall be 
5 also liable to pay interest thereon at 12 per 
22. When an arrear of rent romains dne cent. per annum. 
Zae from any ryot at the eni 
Liability of ryot to be of the . 
; engali: year, or 
betel at the end of the month 
of Jeyt of the Fusli or ynne year, as 
the case may be, such ryot shall be liable to be 
ejected from the land in respect of which the 
arrear is due: Provided that no ryot having a 
right of occupancy, or holding under a pottah 
the term of which has not expired, shall be 
ejected otherwise than in execution of a decree 
or order under the provisions of this Act. 

Section 22 (A}— 

If any landlord or other person in receipt 
of rent desire to eject a tenant not having a 

- right of occupancy, he shall cause a written 
notice of ejectment to be served on . such 
tenant under the provisions of this Act. 

Section 22 (B)— 

Such notice of ejectment shall be written 
in the vernacular language and character of 
the district. It shall specify the land from 
which the tenant is to be ejected, and it shall 
inform such tenant that he must evacute 
such land on or before the first day of the 
next ensuing Fusli year or Bengali year, as 
the case may be, and that if he means to 
contest the right to eject, he must apply to 
the Court for- that purpose on or before 
thet date. ` - i : 

Section 22 (C)— 

_ The notice shall be issued and served 
through the Court not less than three months 
before the beginning of the Fusli or Bengali 
year, as the case may be, and the landlord or 
other person seeking to eject shall pay the 
cost of service. The notice shall be served 

rsonally on the tenant if practicable; but 
if he cannot be found, service may be made 
by affixing the notice to his usual place of 
residence. 

Section 22 (D)— . 

(a) the tenant on whom such notice has 
been served may, at any time within two 
months of receipt of such notice, make an 
application to the Court contesting his lia. 
bility to be ejected ; 

(6) when such application has been made 
the Court shall proceed to determine the 
question between the parties ; 

fe) if no such application has been made, 
the tenancy of the land in respect of which 
the notice has been served, shall be held ta 
“cease on the first day of the Fusli or Bengali 
year, as the case may be, next after the ser- 
vice of notice ; unless subsequently to such 
service the landlord or other persog in receipt 
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of rent authores the tenant to continue in 
the occupation of the land. 

Section 22 (E)— 

T£ a landlord or other person in receipt of 
rent require assistance to eject a ryot or 
under-tenant whose tenancy has ce under 
the provisions of this Act, he may apply for 
guch assistance to the Court, and the Court 
ehall order the ejectment of such tenant if 
it be satisfied— 

(a) that notice of ejectment was duly 


served ; 

(©) that the tenant has not been authorized 
by the landlord or other pereon in receipt of 
rent to continue in occupation of the land 
after service of notice ; 

(c) that the tenant has not made the ap- 
plication mentioned in sectign 22 (D); 

(d) that if such application haa been made 
the question has been determined adversely 
to the tenant, 

Explanation (1).—Nothing in this section 
shall apply to a thikadar or farmer on the 
determination of a lease if the lease be of s 
kind in which an advance has been made by 
the’ leaseholder, and the lessor’s right of 
re-entry on the determination of the lease is 
contingent on the re-payment of such ad- 
vance. In all such, cases the lessor must 
proceed by regular suit in the Civil Court. 

Explanation (2}.-—Landlords or other per- 
sons on receipt of rent are not entitled to 
eject non-oceupancy ryots otherwise than in 
compliance with the foregoing provisions. 

Section 22 (F)—., 

I£ the landlord or other person in receipt 
of rent expressly authorize the tenant on 
whom notice of ejectment has been served, or 
against whom any proceedings in ejectment 
have been taken, to remain in occupation of 
the land, the proceedings shall thereupon 
become void. 

_ Section 22 (G)— 

(a) Any tenant ejected in accordance with 
the provisions of this Act shall be entitled 
to any growing crops or other way-going 
producte of the earth growing on the land at 
the time of his ejectment, and to use. the 
land for the purpose of gathering in such 


-crops or products, paying adequate rent there- 


for: 

(6) Provided that if the landlord or other 
person in receipt of rent desire to purchase 
such crops or products, he may tender their 
price to the tenant, and thereupon the right 
of the tenant to such crops or other products 
and to the use of the land shall cease : 

(e) In case of a dispute under this section, 
the Court may, on the application of the 
landlord or other person in receipt of rent or 
of the tenant, award the rent and price so 
payable. The amount of such award or of 
any tender accepted under this section shall 
be recoverable in the same manner as an 
arrear of rent. - 

(d) The rent (if any) payable to the land- 
lord or other person in receipt of rent may be 
set off against the price of the said crops or 
products. . 

Section 22 (H)\— f 

(a) Wherever rent is payable by division 
of the produce in kind or by estimate or 
appraisement of the standing erop, or other 
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procedure of a like nature requiring the pre- 
sence both of the cultivator and of the 
person in receipt of rent, either personally 
or by agent~ . 

If either the enltivator or the person in 
receipt of rent personally or by agent neg- 
lect to attend at the proper time, or if there 
is a dispute as to the amount of value of the 

t. erop, a 

an application may be presented by either 
party to the Court (or to the Collector of 
the district or 8ub-Divisional Officer) request- 
ing that a proper officer be deputed to make 
the division, estimate, or appraisement. 

(2) On receipt of such application the 
Court (or Collector or 8ub-Divisional Officer) 
shall issue a written notice to the opposite 
party to attend on the date and at the time 
and place specified in the notice, and shall 
depute an officer before whom such division, 
estimate, or appraisement shall be made. 

(c) If onor before the date appointed 
the dispute has not been amicably settled, 
three residents of the villiage or neighbour- 
hood shall be appointed assessors. One shall 
be nominated by each of the parties, and one 
by the officer deputed to divide the grain, 
or estimate or appraise the crops; the officer 
deputed shall decide the amount of rent 
payable by their award, and shall give te 

‘the party applying a written authority to 
divide the grain or cut the crops. 

(d) I£ either party fail to attend, the 
officer deputed shall nominate an assessor on 
his behalf. 

{e) The officer deputed shall report his 
proceedings to the Court (or Collector or Sub- 
Divisional Officer) which {or who?) shall 
confirm or modify such order in such manner 
as to it (or him) may seem fit. 

{f} _ The Court (or Collector) shall deter- 
mine the amount of costs properly incurred 
ander this section, and the share of the 
costs to be paid by either party. 

Section 22 (I)h— - 

Orders passed by the Court (or by the 
Collector or Sub-Divisional Officer) shall be 
final, Nothing done by the Court (er Col- 
lector or Sub-Divisional Officer) or by any 
person deputed to divide, estimate, or appraisa 
crops under the provisions of the foregoing 

„section, shall render such Court (or Collector 
or 8ub-Divisional Officer) liable to a civil 
‘ suit for damages. 

Section 22 (J)— 

If any tenant, or any person from whom 
he has inherited or purchased, make any such 
improvements on the land in his possession 
as are hereinafter mentioned, neither he nor 
hie ra, or pp shall be ejected from the 
same land without payment of compensa- 
tion for such improvements. 

Explanation. —The word “improvements” 
as in this section means works by which 
the annual letting value of the land has been 
and continues increased at the time of de- 
manding compensation, and comprises— 

{e) Tanks, wells, or other worka for the 
soles supply or distribution of water for 

icuitural purposes ; ‘ 
a works for the drainage of land, or for 
the protection of land from floods, or from 
erosion or other damage by water ; 


áx 
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23. When an arrear of rent shall be adjudged 
Titans ee to be due from any farm- 
have bis Tease rie EEDE other leaseholder 
for arrear adjudged due, Dot having a permanent 
or transferable interest in 

the land, the lease of such leaseholder shall be 
liable to be cancelled, and the leaseholder to be 
= ` ejected : Provided that no 
bans such lease shall be can- 
celled nor the leaseholder ejected otherwise than 


in execution of a decree or order under the pro- . 


visions of this Act. 
24. AR suits oe ae the person of 
P . is Act, may be brought 
aiit. by ett byor against zemindars 
of estates held khas, or other persons in the 
: receipt of rent of land, 
may be brought by or against surburakars or 
tehsildars of estates held under khas m 
ment, whether such estates are the property of 
Government or of individuals. 
25. Every proprietor of an estate or ten- 
7 . ure or other person in 
one an ae receipt of the rents of 
estate. an estate or tenure has 
the right of making a 
general survey and measurement of the lands 
comprised in such estate or tenure, or any 


(c) the reclaiming, clearing, or epclosing 
of lands for agricultural purposes ; 

(d) the renewal or alteration or re-con- 
struction of any of the foregoing works in 
addition thereto. 

Section 22 (K)— 

In case of difference as to amount or value 
of the compensation to be paid under the 
provisions of the foregoing section, either 
party may apply to the Court stating the 
matter in dispute, and requesting a determi- 
nation thereof. 

On receiving such application the Court 
shatl— 

(a) cause notice thereof to be served on 
the other party ; 

(8) take such evidence as the parties may 


uce; 

(c) make such further enguiry as it may 
deem necessary ; 

(d) determine the amount of the compen- 
sation to be. paid. 

Section 22 (L)— 

Such amount shall, as nearly as may be, 
represent the capitalized unexhausted value 
of the improvement. 

Section 22 (M)— 

In determining the amount of compensa- 
tion to be paid under this section the Court 
shall take into account any assistance given 
to the tenant by the person in receipt of rent, 
either in money or otherwise, for the purpose 
of making such improvements. 

Section 22 (N)— 

-Every tenant (unless expressly restrained 
therefrom by written agreement} may make 
during his occupation of any land such im- 
provements as come within the provision uf 
the last preceding section, and may, on eject- 
ment, claim compensation for the unexhaust- 
ed value of such improvement: Provided that 
if any tenant under colour of this section 
execute any work by which the literal snnual 
value of the land is diminished, he shall be 
liable to pay damages therefor. 


[N.-W. P. and Oudh Acts.} 


€ 


Section 25 (amended)— 
Every proprietor of an estate or tenure, or 
g g -other person in receipt 
Aroer right w of the rents of an estate 
etat at memre bis or tenure, and repre- 
senting the entire pro- 
prìietary interest thereof, has the right of 
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pt thereof, unless restrained from doing so 
y express engagement with the oceupants of 
the lands. 


26, All dependant talookdara and other 
istry of tranators PCTSORS possessing a per- 
of talookdare, &o, 


manent transferable inter- 
est in land intermediate 
between the cemindar and the cultivator, are re- 
quired to register, in the serishtah of the 
zemindar or superior tenant to whom the 
rents of their talooks or tenures are payable, 
all transfers of such talooks or tenures, or 
portions of them, by sale, gift, or otherwise, 
as well as all successions thereto, and divisions 
among heirs in cases of inheritance. And 
every Zemindar or superior tenant is required 
to admit to registry and otherwise give effect 
to all such transfers when made in good faith, 
and all such successions and divisions: pro- 
vided that no zemindar or superior tenant shall 
be required to admit to registry or give effect 
to any division or distribution of the rent pay- 
able on account of any such tenure, nor shall 
any such division or distribution of rent be 
valid and binding without the consent, in 
writing, of the zemindar or superior tenant, 
27. All Sa for the recovery of 
am: 
a of certain illegal exaction of rent, 
or of any unauthorized 
cess or impost, or on account of the refusal of 
receipts for rent paid, or on account of the 
extortion of rent by confinement or other 


duress, or on account of the excessive demand _ 


of rent, and all suits for abatement of rent 
and all suits to eject any ryot or to cancel 
any lesse on account of the non-payment 
of arrears of rent, or the breach of the condi- 
tions of any contract by which a ryot may be 
liable to be ejected, or a lease may be liable to 
be cancelled, and all suits to recover the occu- 
pancy of any land, farm or tenure from which 
aryot, farmer, or tenant has been illegally 
ejected by the person entitled to receive rent 
for the same, and al! suits arising out of the 
exercise of the power of distraint for arrears 
of rent conferred on zemindars and others by 
this or any other act or out of any acts done 
under colour of the exercise of the said power, 
shall be commenced within the period of one 
year from the date of the acquiring of the 
cause of action, and not afterwards. 
28. Suits for the delivery of pottahs or 
$ kabuliyats and for the 
Limitin ot misto determination of the rates 
aaa of rent at which such 
ttahs or kabuliyats are to be delivered, may 
be instituted at any time during the tenancy. 
28, Suits for the recovery of arrears of rent 
i shall be instituted within 
Limitation of suitafor three years from the last 
arreara of rent, ° 
day of the Bengali year, 
or from the last day of the month of Jeyt of 
the Fusli or Willayutteea year in which the 
arrear claimed shall have become due: provided 
that if the suit be for the recovery of rent at a 
higher rate than was payable in the previous 
year, such rent having been enhanced after 
issue of notice under section 13 of Act X of 
1859, or under section 14 of this Act; and the 


es on account of the - 
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making a general survey and measurement 
of the lands comprised in such estate or ten- 
ure, or any part thereof, unless restrained 
from doing so by express engagement with 
the occupants of the lands, or dy the provi- 
sions of this Act. 
Section 26 (amended) — 
All persons. possessing a permanent treas 
X ferable interest in lan 
Pre ata Aad uten are required to register, 
; in the serishtah of the 
zemindar or superior tenant to whom the 
rents of their tenures are payable, all trans- 
fers of tenures, or portions of them, by sale, 
gift, or otherwise, as well aa all successions 
thereto, and divisions among heirs in cases of 
inheritance. And every zemindar or superior 
tenant is required to admit to registry and 
otherwise give effect to all such transfers 
when made in good faith, and all such suc- 
cessions and divisions: provided that no ze- 
mindar or superior tenant shall be required to 
admit to registry or give effect to any divi- 
sion’ or distribution of the rent payable on 
account of any such tenare, nor shall any 
such division or distribution of rent be valid 
and binding without the consent, in writing, 
of the zemindar or superior tenant. 


Section 28 (amended) — 
Suits for the Sene of pottahs or kabu- 
BJR iyats and for the de- 
pt pian fer termination of the rates 
of rent at which such 
pottabs or kabuliyats are to be delivered, may 
be instituted at any time during the tenancy, 
oid as otherwise specially provided in thie 
ct, 
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enhancement not having been confirmed by 
any competent court, the suit shall be insti- 
tuted within three months from the end of 
the Bengali year, or of the month of Jeyt 
of the Fusli or Willayuttee year, on account 
of which such enhanced rent is claimed. 

$0. Suite for the recovery of money in the 

pias Pecos hands of an agent or for 

ce the delivery of accounts 

nst te for 
pepers, or sccounts, for papers by an agent, 

i š may be brought at any 

time during the agency or within one year after 
the determination of the agency of such agent : 
provided that if the person having the right to 
sue shall, by means of fraud, have been kept 
from the knowledge of the receipt of any such 
money by the agent, or if any fraudulent ac- 
count shall have been rendered by the agent, 
- the suit may be brought within one year, from 
the time when the fraud shall have been first 
known to such person ; but no such suit shall 
in any case be brought at any time exceed- 
ing three years from the termination of the 
agency. 


81, Whenever a deposit on account of rent ` 


; shall have been made 
hanes ae mathor under the provisiong of 
within six montbs of this Act or of Act VI 
service of notice of -de- of 1862, passed by the 
posit. Lieutenant-Governor of 
Bengal in Council, no suit shall be brought 
against the person making the deposit, or 
his representatives, on account of any rent 
which accrued due prior to the date of the 
deposit, unless such suit be instituted with- 
in six months from the date of the service 
of the notice in section 5 of the said Act VI of 
1862, or in section 47 of this Act mentioned. 

32. Every naib or gomashtah eae pred spe- 

3 poma cially authorized by an 
ee ana in a writing under the hand 
eases authorized agente of his employer shall 
under Act VIII of 1859, for the purposes of all 
suits for any of the causes of action men- 
tioned in section 27, 28, 29, or 30 of this 
Act, be deemed to be the recognized agent of 
such employer within the meaning of sec- 
tion 17 of the said Act VIII of 1859, 
though such employer may be within the 
jurisdiction of the Court in which such naib 
or gomashtah may appear or make any appli- 
cation. 

83, From and after the time when this Act 

.,. Shall commence and take 

miei act." offect, in any place, the 
jurisdiction, save as re- 

any suits or proceedings then pending, 

of the Collectorate Courts in such place, under 
Act K of 1859 of the Governor General in 
Council, and Act VI of 1862 of the Council of 
the Lieutenant-Governor of Bengal, to entertain 
suits, shall cease ; apd all suits brought for 
any cause of action arising under either of 


those Acts or this Act shall, from such time . 


and in such place, be cognizable by the civil 
Courts according to their several jurisdictions, 
84. Save as in th ge is Oiherwine 

z rovided, suits evel 
Peai tp tere eepin brought for 
ivil Procedure. any cause of action arising 
under this Act and all pro- 
ceedings therein shall be regulated by the Code 
of Civil Procedure passed by Governor Gen- 


Section 38. 
From and after the time when this an 
: al commence a 
andor aac” 4 take effect in any place, 
. m : nine cop save : 
suits or proceediaga then pend- 
ing, of the Collectorate Courts in such place 
under Act X of 1859 of the Governor 
General in Council, and Act VI of 1862 of 
the Council of the Lieutenant-Governor of 
‘Bengal, to entertain suite, shall cease ; and 
all suits brought for any cause of action 
arising under either of those Acta or this 
Act shall, from such timd and in such place, 
be cognizable by the civil Courte according 
to their several jurisdictions, save as in thia 
Act may be otherwise provided. 
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eral in Council being Act No. VIII of 1858, 
and by such further and other enactments of 
the Governor General in Council in relation to 
Civil Procedure as now are, or from time to 
time may be, in force; and all the provisions 
of the said Act and of auch other enactments 
shall apply to such suit, : 
85. The cause of action in suits brought 
for the delivery of any 
ottah or kabuliyat, or 
or the canceiment of any 
lease, for the determination of rates of rent, 
for illegal exactions of rent, cess, or impost, 
for refusal of receipts for rent paid, for extortion 
of rent, for excessive demand of rent, for abate- 
ment of rent, for arrears of rent, and for refus- 
ing to register tranfers, successions, or divisions 
under section 26 shall be deemed to have arisen 
within the jurisdiction of the Court which would 
have had jurisdiction to entertain a suit for the 
recovery of the land or other immoveable pro- 
perty in relation to which the cause of action 
arose, and shall be brought in such Court and in 
no other Court. 


86. 1f the land which by the provisions of the 
Provision when cause ext preceding section de- 
of action arises in differ- termines the place in 
ant jurisdictions. which the cause of action 
in the suits in the said section mentioned 
shall be deemed to have arisen, be situate with- 
in the jurisdiction of different Courts, the provi- 
sions of sections li and 12 of the said Act VIII 
of 1859 shall apply to such suits as if the same 
had been suits for the recovery of such land. 
37. If any person intending to measure 
any land which he has 
Proosedinga m oae of a right to measure, is 
weeeromeatef aud, opposed in making such 
measurement by the occu- 
pant of the land;.or if any under-tenant or 
tyot, having received notice of the intended 
measurement of. land held or cultivated by him, 
which is liable to such measurement refuses to 
attend and point out such land, the person 
claiming the right to measure such land may 
apply to establish his right to measure such land 
in the Court which wola bave jursidiction in 
case such suit had been brought for the recovery 
of euch land, and such Court shall hear and 
determine the right to make such measure- 
ment, anà, if the case shall so require, shall 
make an order enjoining or excusing the at- 
tendance of any such under-tenant or ryot. 
If any under-tenant or ryot, after the issue of 
an order enjoining his attendance, neglects 
to attend and to point out the land, it shall 
not be competent to him to contest the correct- 
ness of the measurement made or any of the 
proceedings held, in his absence. 


Jurisdiction in certain 
suits, 
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Section 37 (amended). 

When any person or persons representing 
the entire proprietary interest in an estate 
which such person or partnership has a right 
te measure, intends to measure such estate, 
he or they shall give notice of such intention 
at least 15 days before the commencement of 
such measurement. Such notice may be 
served on the individual ryots or under- 
tenants whose land it is intended to measure, 
or it may be published by a general notice in 
writing at the mal cutcherry of the village,” 
together with proclamation by beat of drum 
in the village in which the land is situated. 
If after issue of such notice any such person 
or persons aforesaid is opposed in making such 
measurement, or if any under-tenant or ryot 
refuses to attend and point out_his land, 
the: person claiming the right to measure 
such land may apply to establish his right 
to measure to the Court which would have 
jurisdiction in case a suit had been brought 

‘or recovery of the rent of such land, and 
such Court shall forthwith hear and deter- 
mine the right to make such measurement, 
and if the ease shall so require, shall make 
an order enjoining or excusing the attendance 
of any such ryot or under-tenaut. Such 
order may be served on each individual ryot 
or under-tenant, or it may be addressed to the 
villagers generally. In the latter case a copy 
of the order shali be stuck up in the village 
cutcherry and in the Moonsif’s cutcherry, 
and in the nearest thana or police office, and 
shall be also proclaimed by beat of drum 
in the village in which the land is situated. 

When a ryot or under-tenant attends the 
measurement, whether of his own accord or 
in pursuance of an order of the Court enjoin- 
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38. If the proprietor of an estate or tnra 
or other person entit! 
a to receive the rents of an 
tained who are the per- estate or tenure, is un- 
sons liable to pay tent. able to measure the lands 
comprised in such estate or tenure, or any part 
thereof, by reason that he cannot ascertain who 
are the persons liable to pay rent in respect of 
the lands or any part. of the lands comprised 
therein, such proprietor or other person may 
apply to the Court which would have had ju- 
risdiction in case a suit had been brought for the 
recovery of such lands, and such Court there- 
upon, and on the necessary costs being deposit- 
ed therein by the applicant, shall order such 
lands to be measured, and shall eause a copy of 
such order to be transmitted to the Collector 
in whose jurisdiction the lands are situate, to- 
gether with the sum so deposited for costs, and 
the Collector shall thereupon proceed to mea- 
sure such lands, and shail ascertain and record 
the names of the persons in occupation of the 
same, or, op the special application of the pro- 
prietor or other person aforesaid, but not other- 
wise, shall proceed to ascertain, determine, and 
record the tenures and under-tenures, the rates 
of rent payable in respect of such lands, and 
the persons by whom respectively the rents are 
payable. If after due inquiry the Collector 
shall be unable to cause such lands to be mea- 
sured, or to ascertain or record the names of 
the persons in occupation of the same, or if he 
shall (in any case in which such special appli- 
cation shall have been made as aforesaid) be 
unable to-ascertain who are the persons having 
tenures or under-tenures in such lands, or an 
part thereof, then and in any such case sue! 
‘collector may declare the same to have lapsed 
to the party on whose application such enquiry 
may have been made. If any person, within 
fifteen days after such Collector shall have re- 
corded the name of such person as being in oc- 
eupation of such land, or any part thereof, or 
shail have declared a tenure to have lapsed, 
shall appear and show good and sufficient cause, 
for his previous non-appearence, and satisfy 
such Collector that there has been a failure of 
justice, such Collector may, upon such terms or 
conditions as may seem fit, alter or rescind such 
order according to the justice of the case. 


89. The Collector shall, as soon as conve- 

*  niently may be, after he 

Proceedings on com- shali have finally complet- 

pletion of such meseure- ed any such measurement 
ment. 

and record, return a copy 
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ing his attendance he shall be bound to sign 
the measurement papers in acknowledgment 
of his having witnessed the proceedings, or, 
if he have any objection as to the correctness 
of the measurement or otherwise, he ehall be 
bound to state his objection in writing, Such 
ebjection in writing may be filed in the Court 
within three months of the completion of the 
measurement, and shall also be filed in the 
office or cutcherry of the person who made 
the measurement or his local agent. 


If any under-tenant or ryot refuse or neg- 


‘lect to attend and point out his land after 


issue of an order from the Court enjoining 
his attendance, it shal) not be competent to 
him to contest the correctness of the mea- 
surement made or ofany proceedings held in 
his absence. 
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thereof to the Court by which such measure- 
ment had been ordered, and such Court shall 
-reeeive and record the same; and every decision 
of the Collector made in pursuance of the pro- 
visions of section 38 shall be appealable as if 
the same had been an order of the Court into 
which such copy had been returned, made upon 
the day on which such copy was so returned 
but eave as aforesaid, every decision of such 
Collector made in pursuance of the provisions of 
section $8 shall be final. 
40. The provisions o! the fyn A VII s 
Saga 59 and the Acts amend« 
Colioototti Den ing the same, or of any 
other Act or Acts for the time baing in force 
in Civil Courts in Bengal, relating to the evi- 
dence of witnesses, to procuring the attendance 
of witnesses and the production of documents, 
and to the examination, remuneration, and pun- 
ishment of witnesses, shall apply to all proceed- 


inge before any Collector under section 38, and . 


for the purposes aforesaid, the Collector shall 
“have all the powers and authorities in and by 
such Acts or any of them conferred upon the 
Court. 

4l, 
$ cing shell be 4 according 

custireraen) to the stan ole of 
made by pergunnah pole. ossurement of the per- 


gunnah in which the land is situated. 


42. All suits brought under any of the pro- ` 
visions of this Act shall © 


R Bozistor of. mila: be entered in a special re- 

gister of the Court kept for that purpose. 
43. In any suit hereafter to be brought for 
the recovery of an arrear 


Fors of pistat in suite of rent, the plaint shall” 


for arrears of reni 


specify the name of the 
village and estate, and of the pergunnah or 
other local division in which the land is situate, 
the yearly rent of the land, the amount (if any) 
received on account of the year for which the 
claim is made, the amount in arrear, and the 
time in respect of which it is alleged to be 
due. If the arrear is alleged to be due from 
any ryot, the plaint shall further specify the 
quantity of land ; and where fields have been 
numbered in a Government survey, the num- 
ber (if it be possible to give it) of each field. 
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All measurements made under this Act — 


Section 48 (amended) — 

In any suit hereafter to be brought for the 
recovery of an arrear of 
rent, the plaint shall spe- 
cify the name of the vil- 
lage and estate, and of the pergunnak or other 
local division in which the land is situate, 
the yearly rent of the land, the amount (if 
any) received on account of the year for 
which the claim is made, the amount in 
arrear and the time in respect of which it is 
alleged to be due. If the arrear is alleged . 
to be due from any ryot or under-tenant, the 
plaint shall further specify the total area of 
the land and the area and boundaries of each 
field therein, together with the rates paid for 
each field, and where fields have been num- 


Form of plaint in suits 
for arrears of rent, 


‘bered in a Government or other survey, the 


Rum ber (if it be possible to give it) of each 
eld. 

Section 43 (A)— 

Any person suing for an aliquot part in 
any instalment or arrear of rent, shall be 
bound to set forth in the plaint to the best 
of his belief the names of all persons inter- 
ested in the remainder of such instalment or 
arrear of rent. He shall also give intima- 
tion through the Court of all such persons 
of the claim preferred by him. It shall be 
the duty of the Court to give the ryot or 
under-tenant an opportunity of paying into 
Court the whole of the instalment or arrear 
due, leaving the distribution of the same 
among the proprietary co-sharers to the Court 
bringing the suit. 

Section 43 (B)— y 

In every suit under this Act of the follow- 
ing pature, that is to say [ 
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J 

fa) suits for delivery of kabuliyata or for 

determination of rates at which such kabu- 
liyats are to be delivered ; 

(2) suits for arrears of rent; 
any number of ryote may be sued oollective- 
ly. Tt shall be no ground for the dismissal 
or refusal to hear the application that such 
ryots or other tenants are wrongly joined 
as defendante : provided that the suit against 
all the tenants be of the same nature and 
be on account of lands situated in the same 
estate, ar where an estate consists of more 
than one village situated in the same village 
having one registered putwari, and that no 
question of right or title is involved: pro- 
vided also that if it shall appear at any time 
during the trial that the question .between 
any two of the parties so joined cannot be 
conveniently tried jointly with the others, the 
Court may order such question to be tried 
separately. 

Section 43 (C)— 

In every suit brought under this Act of 
the following nature, that is to say— 

(a) suits for delivery of pottahs or for 
determination of rates of rent at which such 
pottahs are to be delivered ; 

(8) suits for damages on account of illegal 
exaction of rent, or of any unauthorised cess 
or impost, or on account of refusal of receipts 
for rent paid, or on account of extortion of 
rent by confinement or other duress; 

(e) complaints of excessive demand of rent 
and all claims to abatement of rent ; 

(d) suits arising outof the exercise of the 
power of distraint conferred by this Act or out 
of any acts -done under eolour of the said 
powers ; ‘ 

Any number of ryots may sue collecte 
ively, and it shall be no ground for dismiss- 
ing or refusing to hear the application or 
plaint that such ryots or under-tenants are 
wrongly joined as plaintiffs: provided that 
the suit of all such ryots are of the same kind, 
and are, on account of, or with reference to, 
Jand situated in the same estate, or where 
an estate consists of more than one village, 
in the same village having one registered 
putwari : provided also that if it shall appear 
at any time during the hearing of the suit 
that the question between any two of the 
parties so joined cannot be conveniently tried 
jointly with the others, the Court may order 
that such question be tried separately. 

Section 43 (D)— 

No ryot or ryots shall be liable to be sued 
for rent by a thikadar or middleman, or other 
person having a limited terminable interest 
in the land, unless the lessor through whom 
such thikadar, middleman, or other person as 
aforesaid derives his title shall have notified to 
such ryot or ryots the condition and terms of 
the lease under which such thikadar or middle- © 
man or other person aforesaid is entitled to 
collect rents. Such notification shall be made 
by affixing a copy of the lease in the mal 
eutcherry of the village in which the land is 
situated, and shall be also proclaimed by beat 
of drum in the village in which the land is 
situated. 

Section 43 (E)— 

Any ryot or- ryots suing a thikadar or 
middleman, or other person in receipt of rent 
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not having a permanent transferable interest 
in the land, or any matter affecting the per- 
manent status of such ryot or ryots, may 
join as defendant in such suit the lessor 
through whom such thikadar or other person 
aforesaid derives his title. 


Section 43 (F)— ' 

Every order passed under the provisions of 
the last four preceding sections shall specify, 
as far as possible, the extent to which each 
and every one of the parties joined in the 
poet or joined as defendants shall be affected 

y such order. ` 

Seetion 43 (Gj—- ` 

No suit for rent shall be entered or de- 
ereed under this Act against any tenant un- 
less the plaintiff file with the plaint a com- 
plete or incomplete kabuliyat as defined in 
sections 2 and 2{A). 

Section 43 (H)—~— 

Ne suit for abatement of rent shall be 
entertained or decreed against any person in 
receipt of rent unless the ryot claiming such 
abatement file with the plaint a eomplete 
or ineomplete. pottah as defined in sections 2 
and 2(A), respectively, of. this Act. 


44. In any suit herea er to Be brought 
i ‘or rent under the provi- 
trig sees a othe sions of this Aot, if it shall 
plaintiff additional dam- appear to the Court that 
paar exceeding 28 thedefendant has, without 
Ber reasonable or probable 
eause, neglected or refused to pay the amount 
due by him, and thas be has not, before the 
institution of the suit, tendered such amount to 
the plaintiff or his duly authorized agent, or ia 
case of the refusal of the plaintiff or such agent 
te receive the amount tendered, has not deposited 
such amount in the Court before the institution 
of the suit in manner hereinafter mentioned, it 
shall be lawful for the Court to: award to the 
plaintiff, in addition to the amount decreed for 
rent and costs, such damages, not exceeding 
twenty-five per centum on the amount of rent 
decreed, as the Court may think fit. These 
damages, if awarded, as well as the amount of 
rent and costs decreed in the suit, shall carry 
interest at the rate of twelve per eentum per 
anuum from the date of decree until payment 
thereof, 
45. In any suit hereafter be H brought for 
. rent under the provisions 
The Courtmay award of this Act, if it shall ap- 
compensation not exosed- : 
ing 25 per cent, on the pear to the Court that the 
amount sued for, to a plaintiff has instituted the. 
dafersdane improperly Suit against the defendant 
k without resonable or probe 
able cause, or that the defendant had before 
the institution of the suit duly deposited in the 
Court, in the manner hereinafter mentioned, the 
full amount which the Court shal} find to have 
been due to the plaintiff at the date of such de-. 
posit, it shall be lawful for the Court to award 
to the defendant, by way of compensation, such 
gum, not exceeding twenty-five per centum, on 
the whole amount claimed by the plaintiff as 
the Court may think ât; amd such sam, with 
interest at the rate of twelve per centum per- 
annum until payment thereof, shail be recover- 
able from the plaintiff in like manner as- sums 
ordered to be paid by decrees of such Court. 
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46, If any under-tenant or ryot shall, at 
Under-tenant or ryot the mal eutcherry for the 
may, after tender, do, receipt of rente or other 
pay into Court, without place where the rents of 
any ection being brought the land or other immov- 
ost him, what he 
mita to be due tohis able pro; held or enla 
semindar, &o. tivated by bim are usually 
payable, tender payment of what he shall consider 
to be the full amount of rent due from him at the 
date of the tender to the zemindar or other per- 
son in receipt of the rent of such land; and if 
the amount so tendered shall not be accepted, 
and a receipt in full shall not be forthwith grant- 
ed, it shall Pe lawful for the under-tenant or ryot 
without any suit having been instituted against 
him, to deposit sach amount in the Court having 
jurisdiction to entertain a suit for such rent, to 
the credit of the zeminden or other pereon aforo. 
; said; and such deposit 
a e shall, so far as the under- 
zemindar or other person tenant or ryot, and all 
entitled, . persons claiming through 
or under him, are coneerned, in all respects oper- 
ate as, and have the full effect of, a payment then 
made by the under-tenant or ryot of the amount 
deposited to such zemindar or other person. 


47. Such deposit shall be received in such 
Proceedings on making Court on the application 
apaymentintoCourtand of the under-tenant or 
drawing out the money. rvyot, or his agent, made 
in writing, and on the under-tenant or ryot, or 
his agent, making a declaration in the form, or 
as nearly as cire&mstances will admit, in the form 
set forth in the Schedule (A) hereto annexed, 
and the Court shall give a receipt for the same 
under-its seal. If the declaration shall contain 
auy averment which the person making the de- 
claration shall know or believe to be false, or shall 
not know or believe to be true, such person shall 
be subject to punishment according to the law 
for the time being in force for the punishment 
of giving or fabricating false evidence. Upon 
receiving the money so deposited, the Court 
shall issue a notice to the person te whose credit 
it bas been deposited in the form set forth’ in 
the Schedule (B) herete annexed; and such 
notice shall be served by the Court, without the 
payment of any fee, either upon the person to 
whom itis addressed, or upon his naib, gomash- 


tab, or other agent; and in the absence of any 
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Section 46a— 

if there should be a dispute between rival 
rent claimante as to which of them is entitled 
to the whole or any part of the rent of « 
ryot’s holding, and such ryot, after claim 
made upon him by the rival rent claimants 
aforesaid is doubtful as to which of them is 
entitled to the rent or any quota thereof, such 
ryot may deposit the whole or any part of his 
rent in the Court having jurisdiction to enter- 
tain a suit for such rent to the credit of the 
rival rènt claimants. Such deposit shall have, 
as far as the ryot or under-tenant and all 
persons claiming through him are concerned, 
the same force and effect as if the ryot had 
paid the amount of the deposit to the person 
or persons legally entitled thereto. The Court 
shall give a receipt in full for the amount of 
the deposit, and the rival claimants shall be 
bound to settle among themselves by civil 
suit, or otherwise according to law, which of 
them is entitled to the whole or any part of 
the deposited amount. 

Section 47 (amended}— 

A deposit made under the provisions of 
section 46 shall be res 
ceived in such Court on 
the application of the 
under-tenant or ryot, 
or his agent, made in writing, and on the 
under-tenant or ryot, or his agent, making 
& declaration in the form, or as nearly 
ag circumstances will admit, in the form 
set forth in the Apppndix (D) hereto 
annexed, and the Court shall give a re- 
eeipt for the same under its seal. If the 
declaration shall contain any averment 
which the person making the declaration 
shall know or believe te be false, or shall not 
know or believe to be true, such person shall be 
subject to punishment according to the law 
for the time being in force for the punish- 
ment of giving or fabricating false evidence. 
Upon receiving the money so. deposited, the 
Court shall issue a notice to the person to 
whose credit it bas been deposited, in the 
form set forth in Appendix (E) hereto ane 


Proceedings on makin, 
a payment inteCourt ati | 
drawing out, the money. 
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such agent, it shall be served by sticking up a 
copy of the same in the said Court, and another 
copy upon mål cutcherry for the receipt of rents, 
or other place where the rents are usually paid 
for the land in respect of which the money has 
been deposited. If the person to whom such 
notice is issued, or his duly authorized agent, 
shall appear, and apply that the money in deposit 
be paid to him, it shall be immediately made 
over to him. f 
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nexed ; and such notice shall be served by 
the Court, without the payment of any fee, 
either upon the person to whom it is address- 
ed, or upon his naib, gomashtah, or other 
agent; and in the absence of any such agent, 
it shall be served by sticking up a copy of 
the same in the said Court, and another copy 
upon mål eatcherry for the receipt of rents, 
or other place where the rents are usually 
paid for the land in respect of which the 
money has been deposited. Ff the person 
to whom such notice is issued, or his duly 
authorized agent, shall appear, and apply 
that the money in deposit be paid to him, it 
shall be immediately made over to him. 
Section 47a—~ 
A deposit made under the provisions of 
Proceedingson making Section 46a shall be re- 
spaymentintoCourtand ceived in such Court on 
drawing out the money. “the application of the 
under-tenant or ryot, or his agent, made in 
writing, and on the under-tenant or ryot, or 
his agent, making a declaration in the form 
or as nearly as circumstances will admit in 
the form set forth in the Appendix (F} hereto 
annexed, and the Court shall give a_ receipt 
for the same under its seal. If the declara- 
tion shall contain any averment which 
the person making the declaration shall 
know or believe to be false, or shall not 
know or believe to be true, such person 


` shall be subject to punishment accord. 


ing to the law for the tame being in force 


- for the punishment of giving or fabricating 


false evidence. - Upon receiving the money 
so deposited, thé Court shall issue a notice 
to the person to whose credit it has been de- 
posited in the form set forth in the Appen- 


- dix (G} hereto annexed; and such notice 


48. The defendant in any suit- ee 

i under any o provi- 
aT Ban sions of this Act may, if 
Court, without costs, he have duly tendered the 
money tendered before same to the plaintiff before 
wotion brought the institution of the suit, 


‘of which the money has been deposited. 


shall be served by the Court, without the 
payment of any fee, either upon the person 
to whom it is addressed, or upon his naib, — 
gomashtah, or other agent ; and in the absence ` 
of any such agent, it shall be served by stick- 
ing up a copy of the same in the said Court, 
and another copy upon mål eutcherry for the 
receipt of rents, or other place where the 
rents are usually paid for the land in eae 
I 
the persons to whom such notice is issued 
shall appear personally, or by agent, and 
file an application in such Court, to the effect 
that they have settled among themselves the 
amount of the deposit to which they are 
severally entitled, the amount deposited shall 
be made over to them, or either of them, in 
accordance with the terms of their joint ap- 
plication. In the absence of such joint ap- 
plication aforesaid, the Court shall retain the 
deposit, unless and until it shall have received 
an order from a competent Civil: Court di- 
recting payment of the amount deposited te 
the person or persons legally entitled thereto.: 

Section 475— 

If no such application as is described in 
section 47, or no such application or order of - 
a competent Civil Court as is described in 
section 47a, be réceived by the Court within 
three years from the date of the deposit, the 
sum shall be repaid te the depositor on the 
expiration of the three years aforesaid. 
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y into Court such mm of money as such de- 
endant may consider to be due to the plaintiff, 
without paying in any costs incurred by the 
plaintiff up to the time of such payment, and 
such sum shall be immediately paid out of Court 
to the plaintiff. a 
If after such payment the plaintiff elects to 
esses ee EEEE proceed in the suit and 
pa ultimately recovers no 
onand recovers no OFS. farther ia than shall 
have been paid into Court, the plaintiff shall be 
charged with the whole costs of the suit incar- 
red by the defendant ; but if the plaintiff ulti- 
mately recovers further sum than shall have 
been paid into Court, the defendant shall be 
charged with the whole costs of the suit. 
49. The defendant in any suit instituted wider 
A any of the provisions o 
haben Dnia defendus this Act may without 
may pay intoCourt what having made any tender 
he admits to be due, With before action brought pay 
come on het a: into Court such sum of 
money as he shali consider to be due 
to the plaintiff, together with the coste (to be, 
fixed by the Court, if necessary, aa of a suit 
eriginally instituted for the amount so paid in- 
to Court) incurred by the plaintif up to the 
time of such payment, and such, sum shall 
immediately be paid out of Court te the plain- 
tiff. If after such payment the plaintif elects 
to proceed, in the suit, and ultimately recovers 


NEN no. further sum than shall 
wn att: E Piaintif’ goe have been paid into Court, 
i he shall. be charged with 


all costs incurred by the defendant subsequently 
to such payment; but if the plaintiff ultimately 
recovers a further sum than shall have been 
paid into Court, the defendant shall be charged 
with costs as upon 3 sujt originally instituted, 
for the whole amonnt, for which the plaintiff 
ultimately obtains a decree, but shall have cre- 
dit thereout for the amount of costa paid into 
Court by him in the first instance. 
50. No warrant of arrest before judgment 
shall be issued in a suit 
hes cee arrest. for arrears of rent due in 
respect of a defendant 
talook or other transferable tenure which may 
be liable to sale in execution of any decree which 
may be passed in the case. _ 
G1. It shall be lawful for any person entitled 
to recover the possession 
Mesne profita may ba of land under any of the 
— pr ea tor provisions of this Act to 
: include in his plaint a 
claim for the mesne profits of the land. 
52, Any person desiring to eject a, ryoé or 
to cancel a lease on ac- 
Buite for ejectmentor count of non-payment of 
cancelment of lease. arrears of rent may sue for 
such ejectment or cancels 
ment, and for recovery of the arrear in the same 
action, or may adduce any unexecuted decree for 
arrears of rent as evidence of the existence of 
guch arrear in a suit for such ejectment or ean- . 
eelment. In ail cases of such suite for the 
ejectment of a. ryot- or the cancelment of a 
lease, the decree shall specify the amount of the 
arrear, and if snch amount, together with in- 
terest and costs of suit, ba paid inte Court with- ~ 
in fifteen days from the date of the decree, exe- 
eution shall be stayed. 
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53. Whenever in any suit brought by any 

Court to issue imme. Zemindar or other person 
diate execution incertain in receipt of the rent of 
canes, land to eject any culti- 
vator not having a right of occupancy, or to 
eject any farmer or other tenant holding only for 
a limited period after thè determination of his 
lease or tenancy, orany agent after the determi- 
nation of his agency, or to enforce any attach- 
ment or ejectment expressly authorised by any 


Fegilation or Act, the Crurt shall pass a decree ` 


in favour of the plaintiff; no application in 
the form provided in section 212 of the said 
Act VIII of 1859 shall be necessary, but the 
Court shall forthwith, upon the plaintiff deposit- 
ing in Court the necessary expenses, make an 
Gider for delivery of possession in execution 
of the decree; provided, however, that in cases 
to which section 52 of this Act is applicable no 
such order shall be made until after the expira- 
tion of fifteen days from the date of the decree. 
54. It shall not be lawful for the Court to 
In such cases execution entertain any application 
not to be stayed pending for stay of execution of 
appeal. : any such order pending 
any appeal, and no person who shall have been 
evicted under any such order shall be restored 
to possession so long as the deeree under which 
such order was isswed shall remain unreversed. 
55. When a decree is given for the delivery 
H person requi 
the decree shad eres required by the decree to 
pottah, Court may doso. grant such pottah refuse 
or delay to grant the same, the Court may 
grant a pottah in coformity with the terms of 
the decree under the signature and seal of euch 
Court, and such pottah sball be of the same 
force and effect as if granted by the person 
aforesaid. 
56. When a decree is given for the delivery 
Refusal to execute of a kabuliyat, if the per- 
kabuliyat as required by son required by the decree 
the decree, to execute aut kabuliyat 
shall refuse to execute the same, the decree 
shall be evidence of the amount of rent claim- 
able from such person, ang a copy of the decree 
under the signature and seal of the Court shall 
be of the same force and effect as a kabuliyat 
executed by the said person. 
57. Process of execution in any suit insti- 
Process not to issue tuted under thia Act may 
simultaneously against be issued against either 
both person and property. the person or the property 
of a judgment-debtor, but process shall not be 
issued simultaneously against both the person 
and property. 
58, No process of execution of any descri 
No execution to be tion whatsoever shall’ be 
issued after thres yeas issued on a judgment in 
from the date of judg- any suit for any of the 
ment, causes of action men- 
tioned in section 27, 28, 29 or 80 of this Act 
after the lapse of three years from the date of 
such judgment unless the judgment be for a 
sum exceeding five hundred rupees, in which 
case the period within which execution may be 
had shall he regulated by the general rules in 
foree in respect to the period allowed for the 
execution of decrees of the Court, 


of a pottah, if the person ` 
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Section 58 {amended)— 

No process of execution of any description 
whatever shall be issued on a judgment on 
any suit for any cause of action mentioned 
in section 27, 28, 29 or 80 of this Act, ss- 
tess an application for euch process shall have 
been made and granted within three yeare of 
the date of such judgment: provided that if 
the judgment be for a sum exceeding five 
hundred rupees, the period in which execn- 
tion may be had shall be regulated by the 
general rules in force in respect to the period 
allowed for the execution of decrees of the 
Court. : 

Explanation.—Date of judgment in this 
section means (or does not mean?) the date 
of final judgment. 

; 42 
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59. Whenever a decree may be passed for 
an arrear of rent due in 
Prosedure SA mle of respect of an under-tenure 
‘uniier-tenure, which by the title deeds 
or the custom of the country is transferable by 
sale, and the judgment-creditor shall make 
application for the attachment and sale of 
such under-tenure, the Court, so soon as such 
under-tenure shall have been ordered to be 
sold, cause to be hung up in some con- 
spicuous part of the building in which such 
Court sits, and of the buildings in which the 
Collector and Judge of the District within 
which the land comprised in such under-tenure 
is situate, and to be affixed on some conspicu- 
ous place on such land and on some conspi- 
cuous place in the town or village in or nearest 
to which such land is situate, a notice for the 
sale of such under-tenure on some fixed date not 
less than twenty days from the hanging up of 
such notice in such Court. 
60. Every such notice shall specify in the 
g words used in the plaint 
wan tenia of notion of in the suit in which the 
“decree was made, the 
name of the village, estate, and pergunnah, or 
other local division in which the land comprised 
in the said under-tenure is situated, the yearly 
rent payable under the said under-tenure, and the 
gross amount recoverable under the said decree. 


61. No order for the sale of any such under- 

Under-tenure not to tenure shall be made in 
be sold while other exe- execution of a decree for 
cution in force, recovery of arrears of 
rent payable in respect thereof, when a warrant 
of execution has been previously issued against 
the person or movable property of the judg- 
ment-debtor, so long as sach warrant remains 
in force. If after sale of any such under- 
tenure in execution of such decree any portion 
of the amount decreed remains due, process 
may be applied for and issued against any 
other property, movable or immovable, belong- 
ing to the debtor. 

62. If the sum due under the decree, to- 

How thessle may be gether with interest to 
stays by person inter- date of payment, and all 
ested in under-tenure. costs of process be paid 
into Court at any time before the sale com- 
mences, whether by the defaulting holder of 
the under-tenure or any one on his behalf, or 
any one interested in the protection of the 
under-tenure, such sale shall not take place; 
and the provisions of section 13 of Regulation 
VIII of 1819, for the recovery of sums paid by 
persons other than the defaulting holder of the 
under-tennre to stay the sale of the under- 
tenure, shall be applicable to all similar pay- 
ments made under this section. 

83. If after attachment and before eale of 

f A any such under-tenure as 

BE bag wal pariy Caia ta aforesaid, in execution of 
puch under- tenure, Gourt a decree for arais t 

PaT. sand tom- Tent due in respect of suc! 
aon. eager age under-tenure, any third 
decree being paid arse- ‘party may prefer a claim 
eured, alleging that sueh third 
party and not the person against whom 
the decree has been obtained is the proprietor 
of such under-tenure, and was in lawful pos- 
session of the same at the time when such deeree 
was obtained, the Court shall not postpone sneh 
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sale, unless and until such. third party shall. 


have deposited in Court the amount of the 
decree, or given sufficient security for the same : 
provided always that no transfer of an under- 
tenure which, by the provisions of this Act or 


g any other law for the 
paa metea e time being in force, is 


à required to be registered 
in the sherishtah of the zemindar or > superior 


tenant, shall be recognized unless it has been: 


so registered, or unless sufficient cause for non- 
. registration be shown to the satisfaction of the 
Court. 


64. If a decree is given in favour of a. 


sharer in a joint undivid- 
piren n favour. aas ed estate, dependent 
in undivided estates or talook, or other similar 
tenures, tenure, or money due to 
him on account of his share of the rent of an 
under-tenure situate in such undivided estate, 
talook, or tenure, no order for the sale of such 
under-tenure in execution of such decree shall be 


made unless and until alt movable property (if, 


any) which such judgment-debtor may possess 
within the jurisdiction of the Court in which the 
suit was instituted shall have been seized and 
sold in execution of such decree, and the sale of 
such property (if any) shall have proved in- 
sufficient to satisfy the judgment. In such 
case such under-tenure, if of the nature de- 


scribed in section 59, may be seized and sold in ` 


execution of such decree, according to the or- 
dinary procedure of the Court and not in the 
manner provided in the said section, and every 
such sale sball have such and the same effect 
aa the sale of any immovable property sold in 
execution of a decree not being for arrears of 
rent payable in respect thereof. 
65, In the execution of any cone for the 
: : payment of any money 
moeriution of julg- ‘Onder this Act, not bein 
money due as arrears 
rent of a saleable under-tenure, if satisfaction of 
the judgment cannot be obtained by execution 
against the person or movable property of the 
debtor within the distriet in which the suit 
was instituted, the judgment-creditor may 
apply for execution against any immovable pro- 
perty belonging to such debtor. 
68, The purchaser of an under-tenure under 
the provisions of sections 
Purchases i poquire 59 and 60 of this Act 
jo a exooptions, free shall acquire it free of all 
‘of inoumbrances, incumbrances which may 
have accrued thereon by 
any act of any holder of the said under-tenure, 
his Se Nalgene or assignees, unless the right 
of making such inoumbrances shall have been 
expressly vested in the holder by the written 
engagement under which the under-tenure was 
created, or by the subsequent written author- 
ity of the person who created it, his represent- 
atives or assignees ; provided that nothing hers- 
in contained shall be held to entitle the pur. 
chaser to eject _khoodhast ryots or resident and 
hereditary cultivators, nor to cancel bond fide 
sere made with ryots or cultivators of 
the classes aforesaid by any holder of the under- 
tenuygor his representatives except it be proved 
in a regular suit to be brought by such pur- 
chaser for the adjustment of his rent that a 
higher rent would have been demandable at the 


time such engagements were contracted by his 
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redesessor, nothing in this section shall be 
held to apply to the purchase of a tenure by 
the previous holder thereof through whose de- 
fault the tenure was brought to sale. 
69. The purchaser of an under-tenure sold 
under this Act shall apply 


Zemindar how to the zemindar or other 
proceed Mf purchaser do indholder within fifteen 


days from the day of sale 
to have his name registered in the zemindar or 
other landholder’s books as the purchaser, and 
shall execute a kabuliyat on the same terms and 
eonditions on which the under-tenure was held 
by the defaulter; and if such application be not 
made within fifteen days, it shall be lawful for 
the zemindar or other landholder to sue the said 
purchaser for the delivery of a kabuliyat. 
68. The produce of the land is held to be 
Produce of the land bypothecated for the rent 
te be held hypothecated payable in respect thereof; 
for the rent. and when an arrear of rent, 
as defined in section 21 of this Act, is due from 
auy cultivator of land, the zemindar, lakbirajdar, 
farmer, dependent talookdar, under-farmer, or 
otber person entitled to receive the rent of such 
land immediately from the actual cultivator 
; i aka ereot melad = bring- 
Arai distraint Img suit for the arrear 
melee tho alo ving rules, aa ses Wr a provided, 
may reeover the same by 
distraint and sale of the produce of the land on 
account of which the arrear is due under the 


following rules: provided always that, when a 


cultivator has given secu- 

ae tere rity for the payment of 

irai = his rent, the produce of 

sent iron s the land for the rent of 

which security has been given, shall not be 

liable to distraint: provided also that no sharer 

in a joint estate, dependent talook, or other 

Proviso. tenure in which a division 

of land has not been made amongst the sharers, 

shall exercise the power of distraint otherwise 

than through a manager authorized to collect 

the rents of the whole estate, talook, or tenure 
on behalf of al} the sharers in the same, 


69. Distraint shall not be made for any 
era ., arrear which has been due 

No aitain in certain for a longer period than 
’ six months; nor for the re- 
covery of any sum in excess of the rent payable for 


the same land in the preceding year, unless a: 


written engagement for. the payment of such 

excess has been executed by the cultivator. 
70. The power of distraint vested by section 
61 in zemindars and other 


bearorcised by managers rent form. cultivators of 
land may be exercised by 
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Section 684— 

When rent is payable in kind the person 
in receipt of rent, except as is otherwise 
provided in section 22, shall have the same 
powers and no more of interfering with the 
crop and of realizing his rent by suit, distraint 
or otherwise, as he would have if rent were 
payable in money. 


Section 656—~ 
Where rent is payable in kind and there is 
a dispute between. the parties as to the appor- 


tionment, appraisement, or estimating of 
the crop, the provisions of section Ga shall 
be applicable. 
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managers under the Court of Wards, surbu- 
+ rakars, and tehsildars of estates held under khas 
management, and other 'peizons lawfully entrust- 
ed with the charge of landed property; and 
also by naibs, gomastahs, and other agents em- 
ployed by any such persons ds aforesaid in the 
collection of rent, if expressly authorised by 
power-of-attorney in that behalf : Provided that 

i Paces if any illegal act is com- 
f mitted by any sdch naib, 
gomastab, or other agent under colour of the 
exercise of the said power, the person employing 
auch agent shall be Tiable, as well as the agent, 
for any damages accruing by reason of such 


aot. 
11. Standing crops, and other ungathered 
Standing oropa and Products of the earth, and 
crops gathered but not crops or other products 
stored, liable todistraint. when reaped or gathered, 
and deposited in any threshing floor or place for 
treading out grain or the like, whether in the 
field or within a homestead, may be distrained 
by persons invested with the powers of distraint 
vadar the provisions of this Act. But no such 
crops or produets other than the produce of the 
land in respect of which an arrear of rent is due, 
or of land held under the same engagement, and 
no grain or other produce after it has been stored. 
by the cultivator, and no other property what- 
soever, shall be liable to distraint under this Act. 
72. Before or at the timp when distraint is 
made under this Act, the 
wie ere borod distrainer shall cause the 
&o. before oratthe time defaulter to be served 
of distraint. with a written demand 
for the amount of arrear, together with an sc- 
count exhibiting the grounds on which the de- 
mand is made. The demand and account shall, 
if practicable, be served personally on the 
defaulter, or if he abscond or conceal hinself 
so that they cannot be so served, shall be 
affixed at his usual place of residence. 


» 
73. Unless the amount of the demand is 
Distress to bo propor- immediately paid or ten- 
tionate to the arrear if dered, the distrainer may 
not paid or tendered. distrain property as afore- 
said of the value proportionate to the amount of 
the arrear with costs of the distress; and shall 
prepare a list or description of the said property, 
and deliver a copy of the same to the owner, or, 


if he be absent, affix it at his usual place of 
residence. 


Section 72 (amended) — 

Before or at the time the distraint is made 
under this Act, the distrainer shall cause each 
individual defaulter to be served with a writ- 
ten demand for the amount of the arrear, 
together with an ‘account exhibiting the 
grounds on which the demand is made, the 
amount demanded for each instalment in 
arrear, the extent, description and estimated 
value of the crops which it is proposed to dis- 
train, and the boundaries of the fields on which 
such crops are growing, or have been grown, 
as the case may be. The demand shall, if 
practicable, be served personally on the 
defaulter in presence of the putwari or of two 
members of the village punchayet. If the 
defaulter abscond or conceal himself so that 
the demand cannot be served, the demand and 
account shall be affixed to his usual place of 
residence. “In the latter case the -putwari or 
two members of the village punchayet shall 
certify that the defaulter has absconded or 
concealed himself, or that the demand and 
account cannot be served on him personally. 

The distrainer shall at the same time fur- 
nish the Collector of the district, or the put- 
wari, or village punchayet, or such person or 
persons as the Collector may from time to 
time direct, with a copy of this written de- 
mand and account. 

Section 73— - 

Unless the amount of the demand is imme- 

Distress to be pro- diately paid or tender- 

ionate to the arrear ed, the distrainer may 
if not paid or tendered. distrain property as 
aforesaid of value proportionate to the amount 
of the arrear with costs of the distress ; and 
shall prepare a list or description of the said 
property, and deliver a copy of the same to the 
owner, or, if he be absent, affix it at his usual 
place of residence, and also to the Collector 
er to such other person or persons as the 
Collector shall direct. 
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74. Standing crops and other ungathered 
products may, notwith- 
standing the distraint, be 
reaped and gathered by 
the cultivator, and may be 
stored in such granaries or 
? other places as are com- 
monly used by him for the purpose. If the 
cultivator neglects to do so, the distrainer shall 
cause the said crops or products to be reaped or 
gathered, and in such case shall store the same 
either in such granaries or other places as afore- 
said, or in some other convenient place in the 
neighbourhood. In either case the distrained 
property shall be placed in the charge of some 
person appointed by the distrainer for the pur- 
pose. Crops or products, which from their nature 
do not admit of being stored, may be sold, before 
they are cut or gathered, under the rules here- 
inafter provided ; but in such case the distraint 
shall be made at least twenty days before the 
time when the crops or products, or any part of 
-the same would be fit for cutting or gathering. 
75. If a distrainer shall be opposed, or shall 
apprehend resistance, and 
shall desire to obtain the 
assistauce of a public 
ance made or appre- officer, he may apply to 
hended. the Court which, under 
the provisions of this Act, would have jurisdic- 
tion to entertain a suit for the rent for which 
such distrainer is about to distrain, and the 
-Court may, if it thinks necessary, depute an 
officer to support the distrainer in making the 
distraint, 


Distrainer may apply 
for aid to the Court 
upon occasion of resist- 


76. When any person empowered to distrain 
property under section 68 
or section 70 shall employ 
authority to their ser- a servant or other person 
vante to do so. to.make thé distress, he 
shall give to such servant or person a written 
authority (which may be on plain paper) for the 
same, and the distress shall be made in the 
name and on the responsibility of the person 
giving such authority. 
77. I at any time after property has been 
Di to be with- “istrained and prior to the 
drawn if defaultertender ay fixed for its being put 
payment a arcear s and up tanle ry hereinafter 
expenses of a ent provided, the owner of the 
prior tothe day cfsile. — Property shall tender pay- 
ment of the arrear demanded of him and of the 
expenses of the distress, the distrainer shall 
receive the same, and shall forthwith withdraw 
the distress. oe 
78. Within five days from ne time of the 
ore storing of any distrained 
Appltcabon for ss. erops or padcts orif the 
crops or products do not from their nature admit 
of being stored, within five days from the time 
of making the distress, the distrainer shall apply 
for sale of the same to the Court which would 


Persons empowered to 
distrein may give written 
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Section 75 (amended) — 

If the distrainer shall be opposed, or shall 
apprehend resistance, and shall desire to ob- 
tain assistance of a publie officer, he may 
apply to the Collector or sub-divisional officer 
for such assistance. The Collector or sub- 
divisional officer aforesaid may, if he thinks 
necessary, after satisfying himself that the 
application is in accordance with the provi- 
sions of this Act, give assistance to support 
the distrainer in making the distraint, as may 
be necessary. 

Explanation.—The Collector or sub-divi- 
sional officer, -before giving the distrainer 
assistance under this section, must be satis- 
fied that the application does not come from 
a fractional shareholder; that it does not 
relate to an arrear of more than six month? 
standing ; that it does not relate to an en- 
hanced demand, unless such demand shall 
have been made after written agreement ; 
and that it is otherwise in accordance with 
the provisions of this Act. 


Section 78 (amended}—= 

If within ten days after service of notice of 
demand on the tenant and on the Collector, 
or such persons as the Collector may direct, 
the arrear is not made good, and if the de- 
mand be not contested by suit in the Civil 
Court when the ryot alleges no rent is due, 
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have jurisdiction to entertain a suit for the rent or by deposit of rent in the Civil Court when 


for which the distress was made. 


79. The pplication shall be in writing, and 
Scati s contain an inven- 

ae a ry or description of the 
property distrained, the name of the defaulter 
and his place of residence, amount due, and 
the date of the distress, and the place in which 
Cost of notice upon the distrained property is 
defaulter to be deposited. deposited. Together with 


an arrear is admitted to be due, but the cor- 
rectness of the amount demanded is disputed, 
the distrainer may apply to the Collector, or 
to such person or persons as the Collector shall 
from time to time direct, to sell the property 
gee 

e Collector may, for the purposes of this 
section, direct that applicationi for sale of 
distrained property be made to the registered 
village putwari, or to the village punchayet, 
or to the sub-divistonal officer, or ta such other 
person or persons as he may, with reference 
to local circumstances, deem fit and proper : 
Provided that all such applications to whomso- 
ever made shall bear stamp duty as pre- 
seribed in the next succeeding section. 

Section 78a— 

All applications under the last preceding 
section shall bear stamp duty calculated on 
double the amount of the arrear which it is 
sought to recover by distraint. 


by distrainer. the application the dis- ` 


trainer shall lodge in Court the amount necessary 
for the service of a notice upon the defaulter as 
hereinafter provided, 

80. Immediately on receipt of any appli- 

Procedure by Civil cation under the provi- 
Court on receipt of ap- sions of the next preced- 
plication. ing section, the Court to 
which such application shall have been made 
ehall appoint an officer to conduct the sale of 
such property, and shall cause to be served a 
notice [which shall be in the form contained in 
the Schedule (C) to this Act, or to the like affect] 
on the person whose property has been distrain- 
ed, requiring himeither to pay the amount 
demanded, or to institute a suit to -contest the 
demand before such Court within the period of 
fifteen days from the receipt of the notice ; and 
shall at the same time cause to be affixed upon 
some Conspicuous place in the court-house a pro- 
clamation fixing a day for the sale of the 
distrained property, which shall not be less than 
twenty daya from the date of the ayplionion 3 
and shall deliver a copy of the proclamation to 
the peon charged with the service of the notice, 
to be put up by him in the place where the 
distrained Property is deposited. The pro- 
clamation shall contain a description of the 
property, the demand for which it is to be sold, 
and the place where the sale is to be held. 

81. te a suit shall t gene in a 

of the aforesaid notice, 
ee be. auspentet the Court shall suspend 
proceedings in regard to 

the sale of the distrained property, and shall 
certify to the officer appointed to conduct the 
sale of such suspension, 


Sectien 80 (amended}— A 

Immediately on receipt of any application 
under the provisions of section 78 or 79, the 
Collector, or other person to whom such ap- 
plication shall have been made in accordance 
with the provisions of this Act, shall cause a 
written notice to be served on the person 
whose property has been distrained [which 
shall be in the form contained in the Appen- 
dix (H) to this Act, or to the like effect] re- 
quiring him either to pay the amount de- 
manded or to institute a suit in the Civil 
Court to contest the demand within a period 
of fifteen days from the receipt of such 


notice. 


Section 81 (amended)— 

If a suit shall be instituted in pursuance of 
the aforesaid notice, the Court shall certify 
the fact to the Collector, or village putwari, 
or village punchayet, or to such other person 
or persons as the Collector shall from time to 
time direct, and the distraint shall then be 
withdrawn : Provided that the deposit in the 
Court of the amaunt claimed shall bea con- 
dition precedent to the withdrawal of distress 
under this section. 
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whose property has been 
distrained in the manner 
trainer's demand before in this Act provided may 
issue of notice of tale. = inetitute a suit to contest 
the demand of the distrainer immediately after 
the distraint of his property, and before the 
issue of notice of sale ; when such suit is insti- 
tuted, the Court shall suspend proceedings in 
respect of the sale of such property. 

83. The person whose property has been dis- 
trained may, at the time 
of instituting any such 
soita as aforeraid, oF atany 

of subsequent period execute 
krni r ace and a bond with sufficient 
Costa, security, binding himself 
and his sureties to pay whatever sum may be ad- 
judged to be due from him with interest and 
costs of suit; and when such bond is executed 
the Court shall give to the owner of the pro- 
perty a certificate to that effect, or, if so re- 
quested, shall serve the distrainer with notice 
of the same, and upon such certificate being 
presented to the distrainer by the owner of the 
property, or served on him by order of the 
Court, the property shall be released from dis- 
traint. 

84. The estimated value of the claim made 
in any suit filed under the 
provisions of sections 80, 
82 and 96 orany of them, 
shall be deemed to be the amount of arrears of 
rent for which the distraint shall have been 
made. 

85. On the expiration of the period fixed 
in the proclamation of 
sale, ifa suit te contest 
the demand of the dis- 
trainer be not in the mean- 
time instituted in the 
Court and certified to the 
officer appointed to con- 
duct the sale, such officer shall, unless the said 
demand with such costs of the distress as shall 
be allowed by him, be discharged in full, pro- 
ceed to sell the property, or such part of it as 
may be necessary, in the manner hereinafter 
prescribed. 

86. The sale shall be held at the place 
where the distrained pro- 
perty is deposited, or at 
the nearest gunge, bazar, 
haut, or other place of 
public resort, if the officer appointed to conduct 
the sale should be of opinion that it is likely to 
sell there to better advantage. The property 
shall be sold by public auction in one or mora 
lots as such officer holding the sale may think 
advisable; and if the demand with the costs 
of distress and sale be satisfied by the sale of a 
portion of the property, the distress shall be 
immediately withdrawn with respect to the re- 
mainder. . 

87. If on the property being put for sale a 
fair price, in the estima- 
tion of the officer holding 
the sale, be not offered 
m- for it,and the owner of 
Price the property or some per- 

son authorized to act on 
his behalf apply to have the sale postponed an- 


82. Any person 
Suit te contest dis- 


drawn “on receipt of 
Court’a certificate that 
the owner has executed 


Value of claim in suite 
disputing distress. 


On expiration of period 
fixed in the proclamation 
of sale, if institution of 
suit to contest distrainer’s 
demand have not been 
certified, sale may be pro- 
ceeded with, 


Place and manner of 
sale of distrained pro- 
perty. 


If fair price be not 
offered, sale may be post- 
poned to another day, 
and shall be then com- 
pleted at whatever 
may be offered. 
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Section 83 (amended)— 

The person whose property has been distrain- 

Distress to be with. ed may at the time of 
drawn on receipt of instituting any such 
Courte- cortifonte: that suit as aforesaid, or 
bond to pay amount of S$ any subsequent pe- 
deoree with interest and riod, execute a bond 
costa. with sufficient security 
binding himself and his sureties to pay 
whatever sum may be adjudged to-be due 
from him with interest and costs of suit : and 
when such bond is executed, the Court shall 
give to the owner of the property a certifi- 
cate to that effect, or, if so requested, shall 
serve the Collector, or such other person 
aforesaid as the Collector may from time to 
time direct, with notice of the same, and 
on such notice being served the property 
shall be released from distraint. 


Section 85 (amended)— 

On expiration of fifteen days from receipt 
of an application under sections 75 and 79, 
if a suit to contest the demand of the dis- 
trainer be not in the meantime instituted in 
the Court and certified to the Collector or 
other person in the manner prescribed in 
section 81 or 83, the Collector or other per- 
son aforesaid shall, unless the said demand, 
with such costs of the distress as shall be 
allowed by the Collector, be discharged. in 
full, proceed to sell, or cause to be sold, the 
property distrained or such part thereof us 
may be necessary in the manner hereinafter 
prescribed. 

Ezxplanation—‘ Person’ in the last two 
preceding sections means the person or per- 
sons to whom the Collector shail by general 
or special order direct that applications for 
sale of dietrained property be made as pro~ 
vided in section 75. 
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„til the next day or the next market day, if a 
market be held at the place of sale, the sale 
shall be postponed until such day, and shall be 
then completed, whatever price may be. offered 
for the property. i 

83. ‘The price of every Iot shall be paid for 

in ready money at the 

Payment of purchase- time of sale, or as soon 

aa after as the officer hold- 
ing the sale shall think necessary; and fn de- 
fault of such payment, the property shall be put 
up again and sold. When the purchase-money 

-has been paid in full, the officer holding the 
sale shall give the purchaser a certificate de- 
scribing the property purchased by him and the 
price paid. 

89. From the proceeds of the sale of dis- 
trained property, the offi- 
cer holding the sale shall 
make a deduction at the rate of one anna in the 
rupee on account of the costs of the sale, and 
shall transmit the amount to the Court, in order 
that it may be eredited to Government. He 
shall then pay to the distrainer the, expenses 

incarred by the distainer on account of the 
distress and of the issue of the notice and 
proclamation of sale prescribed in section 80, to 
such amount as, after examination of the state- 

“ment of expenses furnished by the distrainer, he 
shall think proper to allow. The remainder 
shall be applied to the discharge of the arrear 
for which the distraint was made, with interest 
thereupon up to the day of sale ; and if there be 
any overplus, it shall be delivered to the person 
whose property shall have been sold. 

9G, Officers holding sales of property under 


Proceeds of sale. 


this Act, and all persons” 


proibia om pa a “8. employed by, or subordi~ 
ing. nate to, such officers, who 
are prohibited from pur- 
chasing, either directly or indirectly, any pro- 
perty sold by such officers. 
91. Officers holding sales of Sistine pro- 
7 ii rty are required to bring 
e He to the noiis of the Court 
any material irregularities 
eommitted by distrainers under colour of this 
Act; and if in any ense on proceeding to hold 
a sale of property such officer shall find that 
the owner of the property has not received due 
notico of the distress and intended sale, he shall 
postpone the sale and report the case to the 
Court, and the Court shalt direct the issue of 
another notice and proclamation af sale under 
section SO, or pass such other order as may seem 


proper, 


92. When any such officer has proceeded to 

Reser at expense "YY place for the purpose 
if oflicar proceed to place of holding a sale, and no 
of sale and no sala takes sale takes-place either for 
place. the reason stated in the 
last preceding section, or because the demand 
of the distrainer has been previously satisfied, 
no intimation of such satisfaction having been 
given by the distrainer to such officer, the 
charge of one anna in the rupee on account of 
expenses shall be leviable, and shall be caleu- 
lated on the estimated value of the distrained 


349, 


Section 89 (amended}— 

From the proceeds of the sale of distrained 
property, the person holding the sale shall 
make a deduction of not more than five per 
eent. on account of the costs of the sale, and 
shall transmit the amount to the Collector 
in order that it may be eredited to Govern- 
ment, ‘The remainder shall be applied to 
the discharge of the arrear for which dis- 
traint was made, together with such neces- 
sary expenses as the Collector shall by ge- 
neral or special order think proper to allow. 
I£ there be any overplus it shall be delivered, 
to the person whose property shall have been 
sold. All persons condacting sales under the 
provisions of this Act shall be deemed to be 
public servants within the meaning of the 
Penal Code. They shall be also deenied to 
be officers of the Collector or Court -order= 
ing the sale. - 


Section 91 (amended) — 

Officers holding sales of distrained pro- 
perty are required to bring to the notice of 
the Collector any material irregularities com- 
mitted by distrainers under colour of this 
Act; and ifin any case on proceeding to 
hold a sale of property, such officer shall find 
that the owner of the property has not re- 
ceived due notice of the distress, he shall 
postpone the sale and report the case to the 
Collector. The Collector on being satisfied 
that the distrainer has committed any mate- 
rial irregularities may order that the dis- 
traint be withdrawn, or that the distrainer 
be prosecuted under the provisions of sec- 
tion 99 of this Act, or that he be prosecuted 
under the provisions of the Penal Code, or 
he may pass such other lawful order as may 
to him seem fit and proper. 

Section 92-— 

When any such officer has proceeded to 
i any place for the pur- 
pose of holding a sale 
of sale gud no sale takes and no sale takes place 
place. either for the reason 
stated in the last preceding section, or be« 
cause the demand of the distrainer has been 
previously satislied, no intimation of such sas 
tisfaction having been given by the distrain- 
er to such officer, the charge of not more 
than § per cent. on account of expenses. shall 


4B 


Recovery of expenses 
if oflicer proceed to place 
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property. If the demand of the,distrainer be 
not satisfied until the day fixed for the sale, 
the charge for expenses shall be paid by the 
owner of the property, and may be recovered 
by the sale of such portion thereof as may be 
necessary. In all other cases the Court shall 
make an order that such expenses shall be paid 
by the distrainer, and shall in such order fix the 
amount to be paid by him; such amount not 
to exceed the sum of ten rupées; and the 
amount by such order directed to be paid may 
be recovered from such distrainer as if such 
order were a decree of such Court. 


93. “All proceedings under this Act of the 


Proceedings of officers, officere appointed to hold 
Šo., subject to revision sales of distrained pro- 
sod orders of Court, perty sball be subject to 
the revision and orders of the Court to which 
they respectively are attached, and the Court 
may require the submission of such reports 
and statements of business performed by such 
officers as may be thought necessary. 


94, When a suit has been instituted to toi: 
, test the demand of a dis- 

ot proclamation trainer and the property 
has not been released on 

security, if the demand or any portion of it 
shall be adjudged to be due, the Court shall 
issue an order to the officer appointed to con- 
duct the sale of such property and furnish a 
copy of such order ts the distrainer, authorizing 
the sale of the property ; and on the application 
of the distrainer, which shall be made within 
five days from the receipt by him of such copy 


of such order, such officer shall publish a- 


second proclamation in the manner prescribed in 
section 80, fixing another day for the sale of 
the distrained property, which shall not be less 
than five nor more than ten days from the date 
of the proclamation; and unless the amount 
adjudged to be due with the costs of distress, 
ineluding any costs of suit which may be 
ordered to be paid by the person instituting 
such suit, be paid intermediately, shall proceed 
to a ne property in the manner hereinfore 

vided. i 

95. In all suits instituted to contest the 

Procedure after insti- demand of a distrainer, 
tution of suit to contest the distrainer shall be re- 
distrainer's demand, quired to prove the arrear 
in the same.manner as if he had himeelf insti- 
tuted a suit for the amount. If the demand 
orsny part thereof is found to be due, the 
Court shall make a decree for the amount in 
favour of the distrainer, together with sach 
costa of snit as to such Court may seem pro- 
per, and the amount may be recovered by sale 
of the property as provided in the last preced- 
ing section if the distress had not been with- 
drawn, and if any balance remain due after 
such sale, by execution of the decree against 
the person and any other property. of the 
defaulter, or if the property has been released 
on security, by execution of the decree against 
the person and pioperty of the defaulter and 
of his surety. If, on the other hand, the dis- 
. traint is adjudged to be vexatious or ground- 
Tess, the Court, besides directing the release 
of the distrai 


ined property, may award such . 
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be leviable, and shall be calculated on the 
estimated value of the distrained property, 
If the demand of the distrainer be not satis- 
fied until the day fixed for the sale, the 
charge for expenses shall be paid by the 
owner of the property, and may be recovered 
by the sale of such portion thereof as may be 
necessary. In all other cases the Collector 
shall make an order that such expenses shall 
be paid by the distrainer, and shall in such 
order fix the amount to be paid by him; such 
amount not to exceed the sum of ten rupees; 
and the amount by such order directed to ke 
paid may be recovered from such distrainer 


` as if such order were a public demand, 


Section 93— 
All proceedings under thie Act of the 
Proceedings of officers, Officers appointed to 
&e,, subject to revision hold sales of distrained 
and orders of Court. property shall be sub- 
ject to the revision and orders of Collector 
to which they respectively are attached, and 
the Collector may require the submission 
of such reports and statements of business 
performed by such officers as may be thought 
necessary. 
Section 94 (amended) — 
When a suit has been — i, es 
g test the demand of 3 
Seana, proclamation distrainer and the pe 
p perty has not been 
released on security, if the demand or any 
portion of it shall be adjudged to be due, 
the Court shall issue an order to the officer 
appointed to conduct the sale of such pro- 
perty, and furnish a copy of such order to 
the distrainer, authorizing the sale of the 
property; and on the application of the 
distrainer, which shall be made within five 
days from the receipt by him of auch copy 
of such order, such officer shall proceed to 
sell such property or cause it to be sold in the 


of 


‘manner prescribed in section 85, unless 


the amount adjudged to be due, with cost 
of distress and cost of the suit, be inter- 
mediately paid. 
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damages in favour of the plaintiff as the eir- 
cumstances of the easa shall seem to require, 
and may decree the costs of the suit to be paid 
by the distrainer. 
96, If any person shall claim as his own 
property which has been 
distrained for arrears of 
rent alleged to be due 
from any other: person, 
c n such person may institute 
suit Pgniusb the diss s guit against the dis- 
Kerge: trainer and such other 
person to try the right to the possession of the 
r 
di er the same conditions as to the time 
of instituting the suit and to the consequent 
postponement of sale, as a person whose pro- 
perty has been distrained for an arrear of rent 
alleged to be due from him may institute a suit 
to contest the demand. When any such suit is 
instituted, the property may be released upon 
security being given for the value of the same. 
If the claim is dismissed, the Court shall make 
an order for the sale of the property or the 
recovery of the value thereof, as the case may 
‘be, for the benefit of the distrainer, and for pay- 
ment of such costs of suit to such distrainer as 
to such Court shall seem fit. If the claim is 
upheld, the Court shall deeree the release of 
the distrained property with costs, and such 


Any person whose pro- 
perty has been distramed 
for arrears of rent al- 
loged to be due from 
another, may institute a * 


damages (if any) as the circumstances: of the — 


ease may seem to require: Provided always 
that no claim to any produce of land liable to 
distraint under this Act, which at the time of. 
the distress may have been found in the 
session of a defaulting cultivator, whether such 
claim be in respect of a previous sale, mort- 
gage, or otherwise, shall bar the prior claim of 
the person entitled to the rent of the land ; nor 
shall any attachment in execution of a judg- 
ment or decree of any Court prevail against 
such prior claim. 

37. if any porsen, whose property has been 


in such Court, and in like manner, 
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Persons prevented from 
suing in time te save 
their property from sale 
may sue for damages. 


trained for the recovery 
of a demand not justly 
due, or of a demand due 
or alleged to be due from 


sufficient cause from bringing a suit to contest 
the demand or to try the right to the property, 
as the case may be, within the period allowed 
by sections 82 and 96, and his property is 
in consequence brought to sale, he may never- 
theless institute s suit under this Act to 
recover damages for the illegal distress and sale 
of his property. 

93. If any person empowered tọ distrain 

‘Also porronsaggrieved property, or employed for 
by any illegal act of diss the purpose under a 
trainor, written authority by a 
person so empowered, shall distrain or sell, or 
cause to be sold, any property for the recovery 
of an arrear of rent alieze to be due otherwise 
than according to the provisions of this Act, 
or if any distrained property shall be lost, 
damaged, or destroyed by reason of the dis- 
trainer not having taken proper precautions for 
the due keeping and preservation thereof, or 
if the distraint shall not be immediately with- 
drawn when it is required to be withdrawn by 
‘any provision of this Act, the owner of the 
property may institute a suit under this Act, 
to recover damages for any injury which he 
may have thereby sustained. 


Section 98. 

If any person empowered to distrain pro- 

Also persons aggrieved perty, or empowered 
by any illegal act of dis- for the purpose under 
trainer. a written authority by 
a person so empowered, shall distrain or sell, 
or cause to be sold, any property for the 
recovery of an arrear of rent alleged to be 
due, otherwise than according to the provi- 
sions of this Act, or if any distrained pro- 
perty shall be lost, damaged, or destroyed 
by reason of the distrainer not having taken 
proper precautions for the due keeping and 
preservation thereof, or if the distraint shall 
not be immediately withdrawn when it is 
required to be withdrawn by any provision 
of this Act, the owner of the property may 
institute a suit under this Act to recover 
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99. If any person not empowered to dis- 
she train property under sec- 
Unlawful distraint. tiong és Tad "70 of this 
Act, nor employed for the purpose under a 
written authority by a person so empowered, 
shall under colour of this Act distrain or sell, or 
cause to be sold, any property, the owner of 
the property- may institute asuit under this 
Act to recover damages from such person for 
` any injury which he may have sustained from 
the distraint or sale. The said person shall, 
when the act complained of does not amount 
to criminal trespass, be liable to fine which 
may extend to three hundred rupees or to 
imprisonment, simple or rigorous, which may 
extend to two months, or to both, in addition 
to any damages which may be awarded against 
bim in such suit. 


100. Provided always that any suit which 
may be instituted under 
E any of the last three sec- 
tions shall be commenced 
within three months from the date of the ocear- 
rence of the cause of action. 


Time for commencin; 
suita for damages. 
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damages for any injury which he may have 
thereby sustained. 

Explanation,—A suit for damages under 
this section shall not bar a prosecution under 


the next succeeding section, or under the 


provision of the Penal Code, or of any law 
for the time being in force. 

Section 99. 

If any person not empowered to distrain 
property under sections 68 and 70 of thie 
Act, nor employed forthe purpose under a 
written authority by a person so empowered, 
shall distrain or sell, or cause to be sold, any 
property, or if any person being empowered to 
distrain does distrain or seli, or cause to be 
sold, any property ina manner contrary to 
the provisions of this Act, the owner of such 
property may institute a suit under this 
Act to recover damages for any injury which 
he may have sustained from the distraint 
or sale. The said person, when the act com- 
plained of does not amount to criminal tres- 
pass, or theft, or robbery, as the case may be, 
shall, in addition to any damages which may 
be swarded against him in such suit, be 
also liable to a fine which may extend to 
three hundred rupees, or to imprisonment, 
simple or rigorous, which may extend to 
two months, or both. The person whose 
property has been distrained, or the Collector 
or any person acquainted with the facte, may 
institute a prosecution under this section. 

Ezplanation:—The following acts are con- 
trary to the provisions of this Act within 
the meaning of this section, namely,— 

(a) to realise, or attempt to realise, a our~ 
rent or prospective demand by process of 
distraint, or by prohibiting a ryot, or any 
number of ryots, from cutting standing eropa 
till such ryote shall have paid such current 


or prospective demand ; 


(4) the interference of persons in receipt 
of rent, their peons, sowars, or other agents, 
to prevent the cutting, threshing, harvesting, 
or disposal of ryots’ crops otherwise than in 
the manner prescribed in section 74 ; 

(e) it is a contravention of this Act with- 
in the meaning of this section for a land- 
lord or other person in receipt of rent to call 
upon the ryots of a village or estate, or part 
thereof, to pay collectively to such landlord 
or person in receipt of rent a lump sum on 
pain of not being allowed to cut their crops 
without such payment ; 

(d) itis a‘contravention of this Act with- 
in the meaning of this section for a pro- 
prietary co-sharer or his assignee to distrain 
for his separate eshare of rent; i 

(e) it is a contravention of this Act within 
the meaning of this section to distrain for 
an arrear of more thansix months’ standing ; 

{f} it is a contravention of this Act 
within the meaning of this section to dis- 
train for any, sum in excess of the sum 
payable for the same land the previous 
year, unless a written engagement for the 
payment of such excess has been executed. 

(9) itis @ contravention of this Act for 
a distrainer to prohibit s cultivator from 
reaping hie crops, whether such crops have 
been distrained or not. 
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101. If any person shall resist a distraint of 
property duly made under 
this Act, or shall forcibly 
or clandestinely remove 
any distrained property, the Court which would 
have jurisdiction in a suit for the rent for which 
such distraint was made, shall, upon complaint 
being made within fifteen days from the date 
of such resistance or removal, cause the person 
accused to be arrested; and if the offence be 
proved and the offender be the owner of the 
property, shall order him to be imprisoned in 
the civil jail for six months, or until the whole 
arrear due to the distrainer, with all expenses 
and costs, shall be paid or levied by attachment 
and sale of the property of the offender under 
warrant of the Court. If the person convicted 
of the offence be any other than the‘owner of 
the property, he shall make good to the dis- 
trainer the value of the same, and shall further 
be linble to a fine not exceeding one hundred 
rupees, or, in default of payment thereof, to 
imprisonment for a period not exceeding two 
months. 

102. Nothing in 

No appeal from any 
decree of the District 
Judge for money below 
ove hundred rupees, un- 


less it involve the right 
toenhsnce rent ur s title 
to land, 


Procedure on resistance 
to distraint, &o. 


this Act contained shall 
be deemed to confer any 
power of appeal in any 
suit tried and decided by 
a District Judge, origin- 
ally or in appeal, if the 
: amount sued for, or the 
value of the property claimed, does not exceed 
one hundred rupees, in which suit a question 
of right to enhance or vary the rent of a ryot 
or tenant, or any question relating to a title 
to land or to some interest in land as between 
parties having conflicting claims thereto, has 
not been determined by the judgment. 
103. No application for a review of any 
judgment or order 
im any suit brought under 
the provisions of this Act shall be received by 
any Court after the expiration of thirty days 
from the date of. such order or judgment, but 
nothing in this section contained shall be 
deemed to apply to the High Court of Judica- 
ture at Fort William in Bengal. 
104, Nothing in ti Act contained shall be 
leemed to confer upon an: 
Gun not Court sitting as a Court 
of Small Causes cogni- 
zance of any suit brought under the provisions 
of this Act, of which it would not have had 
cognizance if this Act had not been passed. 
105; If in any case the Court is satisfied 
that a party is unable to 
pay the cost of any neces- 
sary process in any suit 
under this Act, it may direct such process to 
be served free of charge. 
106. This Act shall take effect in those 
+ districts (of Behar?) sub- 
Applioationi ot tet ject to the Lieutenant- 
. Governor of Bengal, to which the said Lieute- 
nant-Governor shall extend it by an order pub- 
lished in the Calcutta Gazette, and thereupon 
this Act shall commence and take effect in the 
districts named in such order at the day and 
time which shall be in such order provided for 
the commencement thereof. i 
107. When and so soon as this Act shall 


Certain enactments to 


Review of judgment. 


Power to issue process 
free of charge, 


"eenaa o liave ranan in in any district, the vari- 
places in which this isi: i 
lareo ous provisions mentioned 


in Appendix (I) hereto 


commence aud take effect _ 
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Section 101. 
If any person shall resist s ditian of 
2 roperty duly made un- 
tons ee this Act, or shall 
forcibly or clandestine- 
ly remove any distrained property, ‘tke Col- 
tector shall, upon complaint being made with- 
in fifteen days from the date of such resist- 
ance or removal, cause the person accused 
to be arrested ; and if the offence be proved, 
and the offender be the owner of the proper- 
ty, shall order him to be imprisoned in the 
civil jail for six months, or until the whole 
arrear due to the distrainer, with all ex- 
penses and costs, shall be paid or levied by 
attachment and sale of the property of the 
offender under warrant of the Court. If the 


‘person convicted of the offence be any other 


than the owner of the property, he shall 
make good to the distrainer the value of the 
same, and shall further be liable to a fine not 
exceeding on hundred rupees, or, in default 
of payment thereof, to imprisonment for a 
period not exceeding two months. 
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annexed shall cease to have operation or effect in 
such district, save so far as they repeal or 
modify any other Regulation or Acts, and save 
so far as regards suits of proceedings which 
before the time of the commencement of this 
Act shall bave been instituted before any Col- 
lector. 

108. Whenever any suit or other proceed- 

Pending mite to be ing under the provisions 
carried on under former of the Acts in the Appen- 
practice. dix (I) mentioned, or of 
any of them, shall, at the time when this Act 
comes into operation in any place, have been 
instituted before any Collector or other officer 
having under the provisions of the same Acts, 
or of any of them, ee in such suit or 
proceeding, and all appeals therein shall be 
heard and determined, and execution of any 
decree or order therein shall be had, and the 
practice and procedure therein shall be such and 
the same as if this Act had not been passed. 

109. Nothing ip this Act contained shall be 

Act not to effec, deemed to take away or 
powers conferred by the abridge any power or 
Chota Nagpur Tenures authority conferred by an 
Act, Act passed by the Lieu- 
tenant-Governor of Bengal in Council, entitled 
an Act to ascertain, regulate, and record certain 
tenures in Chota Nagpore, on any person ap- 
pointed to be a Special Commissioner there- 
under, or on the Commissioner of the Division 
of Chota Nagpore. 

110. Nothing in this Act contained shall in . 

any way affect any of the 

Ae VIL ot ascosa provisions of Act VII of 
1868 of the Council of the Lieutenant-Governor 
of Bengal for the recovery of arrears of land 
revenue and other demands recoverable as arrears 
of land revenue. 

111. This Aet shall be called “The Land- Section 111 (amended) — 

Short title. lord and Tenant Proce- This Act shall be called the “ Behar 

dure Act, 1869.” i . Rent Act, 1878.” 


APPENDIX A. 
(Referred to in Section 10 B.) 


I {A. B.) do solemnly declare that I did personally (or by my agent C.D.), on 
day of tender to E.F. a chitta in accordance with the provisions of section 
2a of the Bebar Rent Act of 187 , and that the chitta so tendered, which is herewith attached, 
is of such a nature that the said E.F. is bound, under section 10a, to give a counterpart 
kabuliyat in conformity with the terms of the said chitta, and Ido further solemnly declare 
that the said E.F. refused to give such counterpart. $ 

Kabuliyat.—I therefore pray that the.Court call upon the said E.F, to show cause why he 
should not give such kabuliyat aforesaid ; and that on his failing to show cause, the Court grant 
a kabuliyat under its seal and signature in conformity with the terms of the chitta herewith 
attached, ` 


APPENDIX B. 
(Referred ta in Section 11 4.) 
Tenner op Rent. 


No. Maozé Pergunnah Zillab. 
Name of Asami 
Amount 
By whom brought 
On account of annas kist of year 
Due on day of 187 
Dated 


Signature 
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APPENDIX C. 
(Referred to in Section 11 B.) 
Tener or Rent. Raceret or Rent. 
No. Maozé bs No. Maoza 
o. 8028 9 o. aoza l 
Pergunnah Zillah Pergunnah Zillah 


Name of Asami Name of Asami 


Amount 


Amount “Dd 
By whom brought OG By whom brought 
On account of annas kist of ce On account of annas kist of year 
>. 3 
6 


187 


Due on day of K o Due on day of 187 
PA 


Dated Ser Dated 


Signature of ryot Signature of zemindar or agent 


Signature of putwari Signature of putwari 


APPENDIX D. 


(Referred to in Section 47.Y 


I, A. B., of, &e., do solemnly declare that I did personally (or by my agent C.D.), on the 
day of tender payment to E. F. at his mål eutcherry (or at | 

the place where the rent of the lands at held or cultivated by me under or from 
the said E. F. are usually payable of the sum of Rupees as and for the whole amount due 
from me in respect of the rent of the said lands from the month of to the month 
of both invlusive. I further declare that the said E. F. refused to accept the said sum 
so tendered (or to give me a receipt in full forthwith for the same) ; and I do declare that, to 
the best of my belief, the sum of Rupees so tendered, and which I now 
desire to pay into Court, is the full arnount which I owe to the said E, F, on account of the rent 
of the said lands from the month of to the month of both inclusive, 
and that I owe the said E, F. no further sum on account of the rent of the said landa, 


SCHEDULE E. 


(Referred to in Section 47.) 
Court oF 
Dated the day of 188 
To E. F. of, &e. 


Wiry reference to the within declaration, you are hereby informed that the sum of Rupees 

therein mentioned is now in deposit in this Court, and that the above sum will be paid to 
you or to your duly suthorized agent on application; and take notice that if you have any 
further claim or demand whatsoever to make against the said A. B. in respect of the rent of 
the said lands, you must institute a suit in Court for the establishment of such claim or 
demand within six calendar mouths from this date, otherwise your claim will be for ever 
barred. i 


[Copy of declaration in Schedule D to be attached.} 
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APPENDIX F. 
(Referred to in Section 41.) 


I, A. B., do solemnly declare that C. D. and E. F., &c., have madea claim upon me for rent 
amounting to Rupees _, that the said C. D. and E, F., &c., are rival rent claimante, and that 
I am in doubt as to which of them is entitled to the whole or part of the rent claimed. 1 do 
therefore desire to deposit the amount of Rupees in this Court to the credit of said C. D. 
and E. F., &., and I declare that the amount of Rupees ._ which I desire to deposit is the 
full amount which I owe for the rent of the land held by me from the month of te the 
month of inclusive, to the said C. D. and E. F., &e., to any or all of them. 


. APPENDIX G. 
(Referred to in Section 47 A.) 
Court oF 
Dated 
To C. D., E. F., &. 


Worru reference to the within declaration you are hereby informed that the sum of Rupees 

mentioned therein has been deposited in this Court to the joint credit of you and KE. F., 
G. H., &e., and that the above sum will be paid to you and the said E. F., G. H., &c., on your 
joint application ; and take notice that failing to make such joint application, you and the said 
E. F., G. H., &., are bound to settle among yourselves by regular suit in Civil Court the 
amount of the said deposit to which you are severally entitled. If within three years of the 
date of the deposit you and the said E. F. and G. H., &e., do not make such joint applica- 
tion, or if within three years aforesaid you do not obtain an order from a competent Civil Court 
determining the part of the said deposit to which you are entitled, the deposit will be returned 
to the said depositor A. B., and your claim will be for ever barred. 


[Copy of declaration in Appendix F. to be attached.] 


APPENDIX H. 
(Referred to in Section 80.) 
Foru or Norice to Owner or Distpainep Property. 
å, B., Distrainer. 
(Name, description, and address of the owner of the property.) 

_ Waergeas the said A. B. has applied to have the distrained property specified below sold 
for the recovery of alleged to be due to him as arrears of rent, you are hereby required 
either to pay the said sum to the said A. B. or to institute a suit in the Court of to contest 


the demand within fifteen days from the receipt of this notice, failing which the property will 
be sold. 


Dated this day of 18 


APPENDIX L 
(Referred to in Section 107.) 


DATE AND NUMBER OF ACT. TITLE or Act. EXTENT or REPEAL, 
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Note ġy Sia Ricnann Gants on Mr, Field's Digest. 
: “ and according to its decision on this point muat exercise 
Arash B. jurisdiction or refuse, &e.? x 

This would seem an incorrect expression as applied to rent cases tried in Civil Courts. 
It would have been perfectly correct as applied to the Collector’s Court, because that Court had 
no jurisdiction to entertain a suit at all, unless the relation of landlord and tenant existed be- 
tween the parties. But the Civil Court Aas jurisdiction to try all suits generally between 
parties, whether the relation of landlord and tenant exists between them or not. Of course 
when a suit is brought for rent by a plaintiff claiming to be the defendant’s landlord, if the 
relation of landlord and tenant is found wot to exist between them, the suit must be dismissed; - 
but the dismissal would not be upon the grouod of want of jurisdiction, but because the plaintiff 
has failed to prove his case. : 

“ at the time of executing such contract.” Should not this be “ at the time when such 
7 contract is made?” The word “ executed” applies toa written 
aes contract only, whereas the contract of tenancy may at present 

, be written or verbal. 

I confess that I cannot understand this proposition or the cases upon which it seems to be 
Illustration D. founded. The plaintiff in a resumption suit merely seeks to 
` resume and to be at liberty to assess, at fair rents, lands which 
the defendant has wrongfully held as Iskhiraj. The decree for the plaintiff in such a suit ts 
that he is entitled to resume and assess the land, the alleged lakhiraj being invalid. 

I see nothing in such a decree which should create a tenancy between the plaintiff and 
defendant. And if the defendant were to bold the land for more than twelve years after the 
decree without the landlord getting the rent assessed, and without the defendant: himself pay- 
ing any rent for it, I do not see why he should not obtain a title to it by adverse possession. 

owever, there are the decisions; and there is Sir Barnes Peacock’s express statement of 
the law, although it does not appear to have been atrictly necessary in order to the decision of 
the particular case. The question is whether the Legislature will think it right te confirm 
authoritatively the doctrine which tbere decisions lay down. 
ONEA uery as to this note. 

Tike 5 to sls. Article. Tetig Are contracts made by- a minor, notwithstanding sec- 
tion 11 of the Contract Act, absolutely void, or voidable only at the minor’s option ? I should 
say they are or ought to be only voidable. 

Could a lessee, for instance, having taken a lease from a minor and having entered into 

session and had the benefit of two lucrative seasons, throw the lease up afterwards whenever 

1t suited his purpose ? Or could the lessee after having taken possession avoid such lease at all ? 

2adly.—Could the minor avoid the lease defore he came of age, whether the lessee could 
avoid it or no? : 

Srd?y.—Could nota minor lessee avoid a lease for the future even for necessary lodging ? 

Is he ever liable for necessaries which have not actually been supplied? .As, for example, sup- 

pose he were to enter into a contract for the supply to him of so many loaves a day for a 

twelve month, would the contract be binding on him, except so far as he had enjoyed the benefit 

of it? think not. I consider that the same principle applies to a contract for future lodg- 

*ing, Hands v. Slaney, 8 Term Reports, 571, which in the case referred to by Woodfall, was an 
action for use and occupation : no doubt a minor would be liable for that. 

The just and proper rule would seem to be that leases both žo and dy minors should be 
voidable only at their oplion. 

` Mr. Field’s note upon this article is, in my opinion, deserving of the highest consideration. 

i The Statute of Frauds did not avoid alt paro? leases, but only 
aniis those made for more than three years. But in this country 

TAS the necessity for having leases in writing is much greater 

than it wasin England, And if such a plan as Mr. Field suggests could be enforced, viz., that 
of having a printed register of forms for leases in the shortest and simplest language kept by 
every zemindar, to be filled up with tenant’s names and the amount of rent, and the description 
and quantity of land, I believe that the result would be most beneficial, and that it would puta 
stop to a vast amount of litigation. The only difficulty in the scheme which suggests itself to 
me is that many of the ryots cannot read or write, and consequently that the landlord’s agent 
might impose leases upon them the meaning of which they might not understand. . 
But this difficulty could be met by dy ald leases and transfers of leases being registered in 
the registry office, and the contents explained to both parties by the Registrar at the time of 
registration. This would, in my opinion, be as great an advantage as having the leases them- 
selves in writing, and & small registration fee might without any injustice to the ryot and with 
great advantage to the revenue be imposed in each case. 
This proviso is perfectly correct, and I conceive that the same principle must apply, 
, whether a man leases land for a larger interest than he has 
Aiit dk a right to convey, or for an interest which he bas no right 
, to convey at all. In either case, if thé lessee enters upon 
the land and pays rent to the grantor, both parties are by the law of England estopped fram 
denying the lease; and in either case, if the grantor subsequently acquires the estate, or any 
part of it, which he has professed to convey, that which was before a lease by estoppel would 
bevome a lease in interest. ' 
With regard to the concluding paragraph in this note, if the lessee can show that he was 
induced by the lessor to take a lease which the latter had no title to grant, under circumstances 
which would amount to legad or equitable frand, the lessee may sue to avoid the lease upon 
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that ground; but he must do so, of course, within a reasonable time from the discovery of 
the fraud. 
Section 18 of the Act XL of 1858 applies only to guardians who have obtained a 


Article 7. . certificate under the Act. In other cases the rules of Hindoo 
Paragraph 4. law apply. 

This is a moat important question. It is one which has given rise to an immense deal 
Article 9. of litigation in England, and it is very desirable that it 
Note 1, should be settled by express enactment here, It is unneces- 


sary and undesirable, in my opinion, that any distinction should be made in this country 
_ between “ privity of estate” and “privity of contract,” and between covenants which do, 
and those which do not, run with the land. n 

There seems to me no reason why in the case of the transfer or partition of the Zessor’s 
inlerest, the obligations between the transferee of the lessor and the lessee should not (so far 
as they are applicable to the altered state of things) be the same as between the original 

rties. 

ae The lessee no doubt may be subjected to some inconvenience. It may be less convenient 
to pay rent, or to be answerable in other respects to several Jandlords than to one. But 
these inconveniences are inevitable, and the lessee must be prepared for them when he takes 
his lease. It rarely happens that the obligations which by the contract of tenancy are 
incumbent on the lessor cannot be as well performed by one landlord as by another. But 
with lessees the case is different. It matters very seriously toa landlord whether his tenant 
is solvent or insolvent: whether he cultivates or manages the property well or ill; whether 
he is a well-conducted man or a promoter of strife and discord amongst the other tenants. 
This is why landlords may very naturally object to their tenants’ leases being made 
transferable without their consent; and why more stringent conditions both as regards 
covenants and conditions are more necessary in the case of transferable than of untransfer- 


able leases. 
In the case of a putni tenure which is made transferable by statute under certain condi- 
Note 5. tions, the transferor is, as a matter of course, absolved from 


liability to the zemindar when the transfer has been duly 
made and the conditions observed. 
"It is very important that there should be some means less costly and more simple than 
Article 11. a suit for apportioning rent, whether on @ partitica or on a 
Note, Apportionment of rent, sub-division of the landlord or tenant’s interests. 

The rule proposed in the case of lessors by the Transfer of Property Bill may work very 
unfairly. Itis a great mistake to suppose that it is immaterial to a tenant how his rent is 
apportioned in the case of a partition. If.an undue sum is appropriated to one portion, how 
ean the tenant hope ever to sell or sub-let that portion at a fair price? 

A fair apportionment is as important te the lessee as it is to the lessor; and if the parties - 
cannot agree upon the apportionment, the District Judge, or some other suthority, should 
have the power of appointing an independent surveyor to view the property and make the 
apportionment. In each ease the expense should fall upon the party whose act renders the 
apportionment necessary. It would be desirable.to lay down rules, as suggested by Mr. Field, 
for the guidance of any surveyor who may be appointed; and in cases where the rent ie. 
above a certain value, an appeal, if it were thought expedient, might be allowed to the District 
Judge. 

Surely in this case, nnlese ai? the parties agree that the tenant shall pay his rent jointly 
Article 11 to the proprietors, there ought to be an apportionment of the 
Rules, — rent. The proprietors must make some division of the rent 

. - énter se, unless they hold their shares jointly; and I think 
that the apportionment should be made whether the partition is of the area of the land or 
only of individual shares in it, 

This should be af the dandlord’s option. If a ryot chooses to abandon his holding and 
Article 12. leave the land uncultivated, the landlord may treat the tenancy 
Case 4, as at an end, and dispose of the jote as he pleases. But if the 

landlord does not choose to determine the tenancy, he may 
hold the ryot to his obligations and sue him for the rent. paar 

The right to eject for non-payment of the rent may be waived, not only by the receipt 
Case's, of rent subsequently accrued, but by any other act on the part 

r : of the landlord, which amounts to an acknowledgment that the 
relation of landlord and tenant is continuing. 

1 quite agree with Mr. Field that it is of the utmost importance that the Legielature 
Case 7 should define what is a reasonable notice to quit in the case 
Note 6. of a tenant-at-will or a yearly tenant. In England when a 

tenant-at-will bas paid rent for a year or any aliquot portion 
of a year, he becomes a tenant from year to year, and his tenancy is then determinable by 
either party by six months’ notice to quit, expiring at the time when bis tenancy commenced. 

Six months’ notice is considered in all cases to be a reasonable notice. But here a reason- 
able notice depends upon different conditions in different parts of the country. So far as 
the dength of notice is concerned, six months might be reasonably sufficient in any case; but 
the ¿ime at which the annual tenancy should end ought to depend perhaps upon what eropa 
are grown, and when they are cut and carried, &o. I should have thought that each district 
ought to fix the time when it would be most reasonable to terminate these annual tenancies ; 
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and that it should be then left to the Local Government to make rule in each district 
accordingly. As it is, cases of ejectment constantly come up upon appeal to the High Court 
with no evidence whatever as to what a reasonable notice is, or at what period of the year 
the tenancy should terminate, and the Court is quite at a loss to know how to do justice in 
auch cases. 

Hee again I quite agree with Mr. Field. It is very necessary for the Legislature to 
define what particular act of disclaimer should work a for- 
feiture, and what he says as to this is, in my opinion, very 
sensible and just. But great care must be taken to protect 
tenanta who may be placed in a difficulty: by reason of adverse claims to their Jandlord’s interest. 
As, for instance, suppose a ryot to have held under A for upwards of 12 years, and to have 
acquired right of occupaney. A dies. B and C both claim to be entitled to the ryot’s rent— 
B under un alleged sale froin A, C as devisee under A’s will. B makes the first claim upon 
the ryot and obtains a year’s rent, C then claims the rent from the ryot, and B sues him 
for further rent. 

The ryot honestly believing C to have the best claim, sets up his title as against B. In 
a case of this kind there clearly should be no forfeiture. : 

There is no doubt that these provisions require legislative explanation and enlargement. 

Article 48. The queries which Mr. Field suggests deserve careful attention, 
. snd there are others which have arisen in the Courts, and 
which can hardly be considered as satisfactorily settled. 

Ishould have thought it clear that the words “ of a similar description and with similar 
advantages” ought not to refer, in the large majority of cases, to the state in which the ryot 
took the land in the first instance, because he probably took it in ‘a state of jungle or waste, 
and the merely bringing it into cultivation by ordinary labour and appliances would naturally 
have produced a great improvement. Having regard to the uncultivated state in which he 
first took it, he would probably have had to pay for the first few years a very small rent—a 
rent which would imply that he tock it for purposes of improvement—and I should have 
thought that the words in question, in such a case, ought in fairness to refer to the state into 
which the tenant brought it by a proper and usual course of cultivation. 

The sceond clause in the sentence seems to have reference to permanent improvements 
either in the valne of the produce or the productive powers of the soil, which have not beer the 
result of the tenant’s ordinary or extraordinary labour or outlay, but have been brought about 
by some other agency, as, for instance, improved irrigation introduced by the Government 
or the landlord, or by some other agency than that of the ryot himself; a general and 
permanent increase in the value of the crops which-the land produces; the increased value of 
the soil in consequence of a more valuable kind of produce being cultivated, as, for instance, 
by indigo-factories or jute-mills or cotton-mills being introduced inte the locality and the 
land becoming more valuable for the growth of indigo or jute. 

These and similar improvements would naturally form legitimate reasons for enhancing 
the rent on the second ground. 

And it has been doubted whether other improvements of a Jess permanent character might 
not also afford ground for enhancement, as, for instance, when the prevalence of a famine in 
Madras has raised the price of cereals in Bengal, or where a large demand for wheat abroad 
has induced an unusually large export, and consequently a general rise in the price of grain. 
I should have thought that a mere casual or temporary rise in the price of produce ought to 
afford no ground for enhancement ; but this subject is very fully and ably dealt with afterwards 
in Mr. Field’s Note. 

This third ground of enhancement, again, has given rise to many nice questions, which 
can hardly be suid to have been decided. : 

Suppose, for instance, a ryot pays, whether under a pottah or otherwise, a defined amount 
of rent for a particular area, described by metes and bounds, and estimated to contain (say) 
25 beeghas. The land when first let was jungle; but in process of time it bas become 
cultivated, and it is then found to contain 30 beeghas instead of 25. Is this a case in which 
the landlord would have a right to enhance? I think not; because the entire rent has been 
agreod to be paid for ax entire area, and it is not because the ares turns out to be greater or 
less than the estimated quantity that the rent should be enhanced or diminished. 

But if, instead of an entire rent being paid for an entire area, the tenant undertakes to 
pay at the rate of Rs. 2 per beeghs, and the land is afterwards found to contain five or ten 
more beeghas than it was estimated to contain at first, then the rent should fairly be enhanced 
or diminished according to the actual quantity which the jote is found to contain. : : 

So, again, whether a particular area is let at an entire rent or at so much per beegha, if 
an additional piece of land is added to the farm by alluvion or taken away from it by diluvion, 
the rent ought to be increased or decreased accordingly. 

But then there is another state of things which not unfrequently occurs, in which the 
provisions of section 18 are often erroneously applied. This is when a ryot, without the leave 
of his landlord, makes an encroachment upon land belonging to his landlord beyond the limits 
of bis original jote. g 

in such a case the landlord ought to have, and according to the authorities has, the right 
at his option to treat the tenant either as a trespasser or a tenant as regards the land so 
encroached upon, He may either eject him as a trespasser if he is not barred by limitation 
aud recover the value of the land as mesne profits, or he may have the rent of the land 
assessed and recover the amount by way of additioual rent. It would aot lie in the mouth 


Case 8, 
Nove. 
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of the tenant under such circumstances to say that he was not liable to rent, because it was 
only in his character of tenant of the original jote that he made, and was enabled to make, 
the encroachment; but the tenant should clearly not be allowed to claim any occupation right 
in land for which he has paid no rent, and which he acquired by wrong. 

I doubt whether the second clause of this Article is either good law or good sense. It 

3 seems to me to be putting upon the tenant a burthen which 

Anie “i should be thrown upon other shoulders. The tenant may, 
psd in perfect good faith, have paid hie rent to the first, perhaps 
the only, claimant of his landlord’s interest. Another claimant or claimants may then 
come forward, the justice of whose claim the tenant may have no means of ascertaining. 
Why is the tenant under such circumstances to pay rent to the first claimant, unless he, 
the tenant, can show that some other claimant has a better title? I consider that in such s 
case the tenant ought to have some means of paying his rent into Court, to remain there until 
the rival claimants have had the chance of settling their disputes inter se. 

If a suit is brought for enhanced rent after notice of enhancement, the plaintiff, if he 

Article 89 fails te establish his right to enhance, ought clearly not to be 

: entitled toa decree for rent at the old rale, merely because 

the defendant admits such rent to be due. The plaintiff in such a case does not sue for the 

old rent. By the very terms of his plaint he is not content with the old rent, and would sot 
be ready to receive it in satisfaction of his claim if it were paid or tendered. 

The tenant-defendant, on the other hand, insists that the old rent and that only is pay- 
able, and generally expresses his willingness to pay it; but he repudiates any liability to pay an 
enhanced rent. If the plaintiff fails to establish such a case, why is he to have decree for that 
which all along he has been unwilling: to accept? Why is he to have a decree because he 
turns out to be wrong, and the defendant to be right? : 

If he were to have a decree at all, it clearly ought only to be on his paying the defendant 
the whole costs of the suit; but in my opinion his suit should be dismissed with costs, and he 
should be left to bring another suit afterwards for the old rent, running the risk of bie claim 
being barred by limitation. We have decided this in the High Court in several cases, 

if the plaintiff establishes his right to enhanced rent, thong not to the full extent which 
he claima, he should be entitled, no doubt, to a decree pro tanto. In this respect a suit of 
this kind differs from a suit for a Aadudiyal at an enhanced rent.—(See this explained in the 
late Full Bench case of the High Court.) : ; 

There should be some provision here for a state of things which frequently occurs in 

Article 98. suite of this kind. The point has been decided in the High 
É Court, and is generally acted upon I believe; but it is better 
that it should be made clear by legislative provision. 

.We will suppose that a landlord brings a suit for ejectment for non-payment of rent 
which became due on the lst January 1876. He obtains a decree on the ist of January 
1877, specifying the amount of the arrear, with an order for ejectment if the amount is not 
paid within fifteen days after the decree. This decree is twice appealed ; and on appeal to 
the High Court, it is amended on the lst of January 1480. The defendant has then fifteen 
days to pay the amount. i : 

If he pays it, he continues to be the plaintiff's tenant, and is liable to him for the rent 
which has become due since the Ist of January 1476. 1f he does not pay within the fifteen 
days, he has ceased to be the plaintiff’s tenant, as from the time when the suit for ejectment 
was brought, in which case the plaintiff is entitled to bring a suit for mesne profits from 
that time. In either case he would be barred, as to part of the claim, by limitation, unless 
he is saved (as of course he ought to be) by the fact that until the fifteen days had expired 
he did not know whether he would have to eject the defendant or not, or, in other words, 
whether the defendant was or was not to be his tenant as from the time when the ejectment 
was brought. 

The uncertainty as to what the defendant will do places the plaintiff in a great difficulty 
from which he clearly ought to be freed by some express provision in the law. 


RICHARD GARTH. 


Minute by Sim Ricnarp Gaara, dated 8th January 1880. 
PROPOSED NEW RENT LAW, 
MINUTE No. 1. 


Waatever differences of opinion may prevail in Bengal upon the subject of the Rent 
Law, it must be admitted on all hands that Mr. Field deserves our best thanks for his excel- 
lent Digest, as well as for his able Note upon the two main questions—‘ Transferability of 
Ryots’ Holdings” and “ Enhancement of Rent.” 

When we consider, that a large proportion of the community is dependent upon the 
land for its support, afd how much of the business of the Civil Courts arises out of disputes 
between landowners and their tenants, it is obvious how necessary it is, for the peace and 
prosperity of the country, that the Rent Law should be satisfactorily settled. Mr. Field’s 
Digest places that law before us very clearly in its present shape, and it is to be hoped that 
all who are interested in the subject will assist the Government with their view upon it. 
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Ihave already submitted to the Committee some notes upon the the various sections of the 
Digest, and I now propose to make a few remarks upon the two main questions which are 
discussed in the Note. È 

And, frst, as to the transferability of ryote’ holdings. And here I am glad - ih 

ili . i that Mr. Field’s arguments are pressed (rather unduly as it 
Tranafarabnlity ot Brow Holdinga, seems to me) seater ts ante and in favour of the ryot. 
The zemindars being the more powerful and educated body are sure to find means of having 
their claims advocated, and their views explained to the Legislature; while the ryots, being, 
as a rule, the weaker and uneducated class, and having comparatively few. friends in high 
places, are more likely to have their olafms overlooked and their interests disregarded. Iam 
giad, ag to find that in some respects at least they have found a powerful supporter 
in Mr. Field, 

Now, before I apply myself to the several arguments against the transferability of ryote’ 
tenures, which Mr Field first advances and then professes to answer, I ought to say that 
the reason why I think he presses hardly against the zemindars is that he does not sufficiently 
consider what their status was and is under the Permanent Settlement, and what alteration 
was made in that status by the Rent Act of 1859. i 

He admits very fairly at the outset that before the period of British supremacy in India, 
tenures, 28 a rule, were noć alienable; and also that at and after the time of the Permanent 
Settlement it was always considered, both by the Legislature and the Courts, that ryote’ 
tenures, whether they were permanent or temporary, were not transferable. 

By the Permanent Settlement zemindara were (subject to certain restrictions which are 
immaterial to our present purpose) left free by the Legislature to let their unoceupied land 
to ryots upon whatever terms they thought proper. They had almost as much freedom in 
that respect as landlords have in England. The terms upon which they let the land were a 
matter of contract, and the principle of demand and supply (whether of ryots or land) 
usually regulated those terms. 

Mr. Field expresses some doubt whether a khoodkhast ryot, as long as he paid his rent, 
could be turned out of his holding by his landlord. But however this may be, it is certain 
that, before the passing of the Rent Law in 1859, a landiord could, and did almost at pleasure, 
rid himself of objectionable tenants. $ 

To obviate this apparent injustice, Act X of 1859 protected a ryot from eviction after 
twelve years of occupancy, and prevented the landlord from enhancing his rent, after that 
period except under certain conditions. 

Now, however wise and politie this provision might have been, it seems to me impossible 
to deny that it operated as an invasion of the landlord’s rights as conferred upon him by 
the Permanent Settlement; and the only equitable ground upon which such an invasion 
could be justified would seem to be this, that if a ryot had proved himself as a good tenant 
by cultivating his land and paying his rent satisfactorily for so long a period as twelve years, 
it was only fair to him, and no real injustice to the landlord, to continue him in his occupation 
and to pravent his being ejected without some sufficient reason. - 

But, assuming this to be the true view of the matter, what becomes of the justification 
for invading tbe landlord’s rights, if the ryot is to be allowed, as soon as he has acquired - 
his right of oceupancy, to get rid of it altogether? If the equity to the landlord consisted 
in his being permanently secured a good tenant, what becomes of the equity.if you allow the 
ryot to transfer his interest ? 

It seems to me that this view of the zemindar’s position is rather lost sight of in 
Mr. Field’s note; and I think, moreover, that it is hardly fair to suggest that zemindars 
ought not to object to the transferability of ryots’ tenures upon the ground that the measure 
would be “ merely unpleasant or injurious to themselves.” 

It strikes me that this is just the ground upon which zemindars, or any other class of 
men, are perfectly justified in objecting to any public measure. And considering that in this 
particular instance the Legislature are dealing substantially with the two great branches of 
the agricalural interest—landlords on the one hand and tenants on the other—the former 
have at least a right to insist that no measure ought to be passed which would be unpleasant’ 
or injurious to them, unless some solid advantage is to result from it to the general publio. 

aving premised thus far, I will now say a few words with reference to some of the argu- 
ments which are advanced by Mr. Field against the transferability of ryots’ tenures, and the 
answers which he makes to them. 

(1.)—As to the first, I do not think it necessary to make any remarks. 

(2.}—-As to the second, I suppose it may be taken for granted that when the ryots have 
the means of mortgaging their property they will be almost sure to do so as soon as from bad 
crops, extravagance, or other reasons they begin to want money. They are not likely to be 
wiser in these respects nor more provident than their betters ; and from the highest to the 
lowest of agricultural community, they will find plenty of people in this country to set them 
an example of improvidence. 

It may be perfectly true, as Mr. Field says, that men are not made thrifty by Acts of 
Parliament or by any other Acts; but I think it is equally true, on the other hand, to give 
a poor population, like the Bengal ryots, the means of selling or mortgaging their tenures 
at pleasure, is a very certain means of making them improvident and untarifty. - 

I should have supposed that there was a good deal of weight in this argument (No. 2), 
and that it would be far better when a ryot has proved bimself to be a cultivator by a 
twelve years’ occupation te try and keep him where he is, than to tempt him to aliene his 
interest and find a home elsewhere. 
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(3.)—The third argument, as Mr. Field says, ia a continuation, of the first, and I must 
say that it seems to me almost a necessary, and certainly a very lamentable consequence of 
allowing ryots to mortgage their property that they should be ‘played at the mercy of 
mahajuns, and thus be deprived of their permanent interest in the land,twhich they or their 
forefathers have earned by good conduct. f 

With regard to the suggestion that the Court should be empowered to anrip all transac- 
tions with the mahajuns, without regard to any contract which the ryot himself might have 
made, ‘and to cut down the mahajun’s claims to the sums actually advanced and interest at 
12 per cent, I must say that I disapprove of the principle as extremely mischievous 
and unjust. 

A ryot who, with his eyes open chooses to take a contract with a mahajun or any one 
else, ought (in the absence of any fraud or collusion) to be bound by his bargain. Nothing 
can be more immoral or impolitic, in my opinion, than to teach any set of men that, however 
binding the engagements which they may have entered into with mabajuns, and others, the 
Jaw will disregard those engagements, and mould the terme or the bargain in each caso 
accurding to some supposed principles of equity invented by the law itsclf. 

(4) and (5.)—I vannot presume to give any opinion as to whether mahajune aré likely to 
buy up ryots’ holdings or no. But if they da so, I should think it might bea very serious 
question what is to become of the ryots and their families. s 

(6), (7), and {S.)—I am not sufficiently conversant with the subject to discuss arguments 
(6), (7), and (8). 

(9.) —As to this objection, I should have said, even from my own comparatively short 
experience in India, first, that lattials are by no means so unfrequent now as Mr. Fiold would 
Jead us to suppose ; and, secondly, that they are not the only means of annoyance which a 
zemindar bas to fear from his rival. The variety of mischief which landowners will invent to 
harass-a hostile neighbour is almost infinite. ` And I can hardly conceive a greater source of 
irritation than for a rival zemindar to buy up a number of ryots’ holdings iu the middle of his 
neighbours’ estate, and to use his influence and position so obtained to create disaffection and 
disloyalty amongst his neighbours’ ryots. 

it is suggested that annoyances of this kind may always be prevented by a landlord 
buying up all his tenants’ holdings which are for sale; but, in the first place, it is not always 
convenient for landlords to make such purchases; and, in the next place, if teuures are made 
generally transferable, a ryot may of course sell to whom he will without giving his landlord 
any right of pre-emption. f é 

(10), (11), and (12.)—This subject I have already partially dealt within my former 
remarks. 

It seems to me impossible to contend, with any show of reason, that it is no injustice 
toalandlord to deprive him of the right, which he has by law, of selecting his own 
tenants; and I confess that I cannot view such injustice in the light of a “ sentimental 
grievance.” i 

I£ a landlord has once sold his tenant’s interest under a decree, or if there is any custom 
to aliene ryots’ tenures, of course the injustice ceases. Butto make such tenures alienable 
against the will of the landlord seems to me very hard. 

(13.)—Here, again, I must say that the answer suggested to the zemindars’ argument 
appears to me neither fair nor reasonable. If tenants after twelve years’ occupation ‘are not 
only to acquire a permanent interest in their lands, but also the right of imposing upon their 
landlords any strange. and ‘ineligible tenant they please, I should think that any prudent 
landlord would naturally, and very properly, protect himself, if he could, from being placed at 
so great a disadvantage. I have ascertained from the very best authority that in the more 
recently cultivated districts in the Central Provinces it has become almost a system for 
landlords to turn out their ryots after a certain period of their occupancy for the very purpose 
of preventing them from acquiring a permanent interest in their tenures: and I know also 
from the best authority that this is considered only the natural result of the occupancy 
right system. E 
* It strikes me that the latter portion of this answer partakes much more of the nature 
of a threat than does the supposed argument of the zemindars; and I sincerely hope that, in 
the interests of justice, the “stroke of the pen” which is hinted at may never be attempted. 

(14.}—I daresay that it might be very wise and advantageous to both parties to commute 
tents in kind into money payments ; but so long as the rent is paid in kind, it would obviousl 
bean additional reason why a landlord should not be deprived of the right of selecting his 
own tenant. “ 

It is very probable that in dealing with Mr. Field’s arguments I may have been’ induced 
to look at the matter rather too much from an English point of view, and, if so, I hope I may 
be corrected by those who have more experience of the subject. I certainly do consider, 
rightly or wrongly, that the principles which ought to regulate any change in the Rent Law 
are those of strict justice to both parties; and that it would not be justice to the zemindara to 
depart in essential particulars from the relations between them and their ryots, which were 
ereated by the Permanent Settlement. : 

I now come to- deal with the arguments in favour of making occupancy holdings 
transferable. ; 

The first is that by making the tenant’s interest saleable you would give it an increased 
value; you would be creating a number of small properties, the owners of which would 
gradually form a sort of peasant proprietorship, such as is found in France and other 
eountries, 
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Now, I do not pretend to know enough of the nature or habits of the Bengal ryots 
to be able to form a correct judgment as to whether they are likely, under any circumstances, 
to become a prospetous and happy peasant proprietary. But if thrift, prudence and content 
are qualities which would tend to make them all this, I much doubt whether the giving them 
the right to sell or mortgage their interests is likely to produce those good qualities. 

If they were naturally a provident and saving people, and if the increase in their 
families could only be controlled so as to bear something like a fair proportion to their means, 
it might be different. But if we are to trust, not only what we see, but what we are con- 
stantly hearing from those who know them best, they are not a prudent or a saving people. 

They beget and marry sons arid’ daughters without the least considering whether the 
small jote, which is sufficient to support ten people, is sufficient to support fifty, They appear 
to spend the proceeds of a good harvest, without laying up any sufficient store against a bad, 
one; and can it be doubted that when hard times come upon them, either from over-population 
or bad harvests, they will sell or mortgage their little property if you only give them the 
power. to do so? . ‘ . g 

I should have thought that the most effectual way of protecting such people and prevent-- 
ing them from wasting their substance would be to secure them a permanent interest in their 
property by prohibiting the alienation of it in any shape or way. They might be allowed to 
underlet in the case of minors, lunatics, or others labouring under disability ; and some means 
might be taken for protecting (for a time at least) present interests which have been created 
by way of under-lease. “i 

But I should have said that, with these exceptions, it would be more prudent to prevent 


under-letting altogether. 

Ent tof Bent. d a my proceed to discuss the question of “ Enhancement 

I pass by the early part of Mr. Field’s Note upon this subject, because I suppose that 
most people will agree with what he says in page 225, that the whole course of legislation 
baie to 1859 has recognized the right of enhancement of money rents as residing in the 

ndlords. 

And I suppose it to be equally clear that the Act of 1859 intended to give them that 
right. It would indeed have been in the highest degree unjust to have given the ryot a 
permanent interest, as against his landlord, after a twelve years’ occupancy, without giving 

Sthe landlord the,right to increase his rent, as against the ryot, as occasion and justice might 
require, 

But what, as it seems to me, the landlords have some reason to complain of in this respect 
in the Act of 1859 is the great difficulty which is placed in their way by the language of the 
first ground of endancement. 

f a landlord for a eertain number of years, either from undue leniency towards his 
tenants, or from a hatred of litigation, had allowed the rents of his occupation ryots to remain 
for some years without enhancement, it might be, and in many cases has been, found impos- 
sible, either for him or his successors, to raise them again to anything like a fair standard. 
“ All that the rule comes to,” as Mr, Field justly observes, “is this, that one ryot can be 
made to pay as high a rent as another ryot of te same clase. It affords no means of raising 
the rate of rent payable by the class generally.” 

I believe that an immense deal of dissatisfaction and litigation has arisen from the 
limited form of this rule; and that it would only be just to adopt Mr. Field’s suggestion to 
allow landlords to enhance the rents of their occupation ryots to what is the fair customary 
rental value of lands in each particular locality without confining the enquiry to any special 
elass of holdings. 

It might be quite right to take into consideration the relative advantages, both as regards 
soil, situation and otherwise, of each holding ; to make some deduction from the ordinary rent 
in the cost of occupation ryots:and to place any reasonable limit against increasing the rents 
too largely at any one time; but it does seem hard {and certainly not a wholesome example 
for the future) to debar landlords for ever from raising their rents to a fair value, because they 
or their ancestors may from mistaken kindness or liberality towards their tenants, have 
forborne for many years to press them for increased rent. 

With regard to the third ground of enchancement, I have already remarked upon it in the 
notes which I have made upon the Digest. : 

It remains therefore only to consider the second ground of enhancement, viz., “that the 

> value of the produce, or the productive powers of the land, have been increased otherwise 
than by the agency or at the expense of the ryot.”” 

And here, again, Mr. Field very clearly points out the distinction between the increase of 
the value of produce, which is due to generad, and that which is due to special, causes. 

The latter there would probably be no difficulty in dealing with in each case as the 
question arose. 

The former is, of course, a subject of very wide application, and if prices were to increase, 
might, unless some general mode of adjustment were introduced, be | source of litigation 
bani Sri the country. 

therefore quite think with Mr. Field that it would be highly desirable to devise some 
general rule by which the value of produce could be ascertained from time to time all over 
the country, and the amount of rent adjusted accordingly. 

I agree that it is indeed deplorable to see so much litigation arising out of rent disputes; 
that the Civil Courts in a large number of cases have heen found an unsatisfactory means of 
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settling these disputes; and that in the interests of both landiords and tenants, and for the 
peace of the country, it is in the highest degree important that some other means should be 
adopted for settling them in the present, and preventing, as far as possible, litigation in the 
future. 

But to that good end, and tobring about something like equality and a fair standard, 
I think that a commission should be formed in each district, which I would suggest (in 
accordance with Mr. Field’s view) should consist of three persons,—one chosen by the ryots, 
another by the landlord, and a third by the Government. That thie commission should settle 
the present rents of occupation ryots in each district where any difference may be found to 
exist. That this settlement should be made according to certain specified rules laid down by 
the Government for the guidance of the commission ; and amongst others, that the rent fixed 
by tbe commission should not exceed the present rents beyond a certain proportion, and 
that the rents of occupation ryots should be fixed at a certain rate below the rents of other 
ryote. 

The expenges of the commission might be paid by a charge upon the contending parties, 
which would probably be far less than the expense of litigation; and if any question of law 
were to arise, which is not likely, it might be left, if considered advisable, to the decision of 
the High Court. 

If the rent were thus once settled upon equitable principles, I think that some plan 
might be devised, such as Mr. Field recommends, for adjusting the rents in the future 
according to the price of produce in each district, leaving questions of enhancement upon 
other grounds to be settled by the Civil Ceurts. 

It would obviously not be fair to take the price of paddy or of any other special produce 
as a general standard, because produce in the indigo and jute districts might be increasing in 
value, whilst in the paddy districts it might be going down, and vice versé. The Tithe Com- 
mutation Act would hardly afford a fair rule in this and some other respects. But I should 
` think that some general plan might readily be devised for settling in each year the price of 
produce and consequently the rate of rents, in each district. 


RICHARD GARTH. 
Hios Court, 
The Bih January 1880, 
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Slatement of classes of purchasers of Ryots? Holdings and small Under-tenuves under execution sales, 
BURDWAN DIVISION. 
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Explanations, 
{1} Under head Tonures (A) represents permanent held at rents fixed in perpetuity. 
«) Pitto ditto (B) represents permanent but held at rents liable to variation. 
{3) Ditta ditto {C} representa temporary for a term of yesre, 


x Ditto dilto (B) repreeenie occupancy rights not at fixed rents. 
rt Ditte ditto {C) other holdings. 
{7) The heading ' Mshajuns and indare’ includes all cases in which from the description the purebaser might be pur- 


pacity. 
(8) Tho heading ‘Zemindars and Caltivators’ is requisite, as in some districts the purchasers sre thus described: Under 


is head have also been shewn all such persona as from their description might either cultivate themselves or reocive the reut, 
wh as holders of jotes and small tenures. - 


Tho above explanations apply to all districts and all divisions, i 
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Abstract statement of compulsory sales of holdings under Re. 1,000 in 1878-79. 


UMBER OF INTER- 
MEDIATE TENURES | NUMBER OP RYOTS' 
AND UNDER-| HOLDINGS SOLD. 
TENURES SOLD. 
a i= o A > 
Name or Disrerct. [S7 (37 a = s REMARKS, 
p y Es (3 3] & 
keg © e-i bead s = = 
adoi | PS cz) 3 
Za 5s i| 5s ais 
SERIES! Ba 2 & 
Se RSE zg) EG 21-3 
Zaara BS aje 
” 2 = O O 
3 4 
Backergunge ve 1,993 | 241") 33 48] 261] aij? — majority of these are in one munsifi, Dekhin Sha- 
azpur, 
The returns do not always specify the olasa to which pur 
chasers belong, but all classes seem to be represented, and 
a good many mahajans appear. 

Balasore ats 8 $ z 7 2 

Beorbhoom | 5 4} 258] |, | Zewindars, ryots, and mahajana appear as purchasers. 

Bhagulpore ns oes 17} 1977| 169] + Generally of small area ; purchased chiefly by eultivators 
and persons in service. ° Majority of purchasers were 
money-lenders. è All small, and sold for a few rupees. 

Burdwan, East 100 | se 252 | 564 88 | The Officiating Judge thinks the classification of tenures and 
holdings not very reliable. 

Cultivators are largely represented amongst the purchasers, 
traders, money-lenders, and servants also appear. 

Burdwan, West 17 5 8i 133| 127 47 | Tenure-holders, ryots, and mahajans appear indiscriminately 
amongst the purchasers. 

Chittagong 766 19 5: 4765 75 386 | The purchasers iuclude zemindars, talukdars, ryots, mer- 
chants, pleaders, shop-kespers, mahajaes, and mukhtars. 

Cuttack se 47 7 2 |} Rent liable to be varied on expiration of present settlement. 

Mahajans formed the majority of the purchasers. 

Dacca oe} 25} 96 1 ae 57.) 24 | Mahajans and traders formed the majority of the purchasers. 

Dinagepore see 38 19 3: 132 87 23 | Some mahajans appear as purchasers, but the return is not 
specific on this point. Decres-holders are given as par- -< 
chasers without stating what their employment is. The 
size and prices of ryote’ holdings vary considerably. 

Farreed pore 247 | 222 175| 859 13 | Jotedars form the majority of the purchasers. There are 

i also a considerable number of zemindars and talukdars, 
and a few mahajans. 

Gya Tpos 54 14! 29] ... | Vakeels appear as the chief purchasérs. 

Hooghly 26 3. 268| 185| 130 | All classes—zemindars, ryots, pleaders, shop-keepera, maha- 
jans, artizans—appear amongst the purchasers. 

Jessore 119 | 291 822 | 1,668 | 19g | Talukdars and other holders of land appear ae the chief pur- 
ohasers. Some pleaders, mukhtars, mahsjans, and sore 
vanta were also purchasers. 

Midnapore 309 1 144 | 318 80 | The cisas to which purchasers belong is not always given; 
but, so far as it is given, all classes—zemindars, talukdars, 

x mahajans—are represented. 

Moorshedabad 25 1| 165| 283| 971 | Zemindars, ryota, and mahajans are well represented amongst 
the purchasers. i 

Mymensing 254; 19 43| 26L] 96 | Purchasers were ryots, talukdars, pleaders and a good many 
mahajana. 

Noakholly «| 745! 201 807) qn] 249 14 | Talukdars and zemindars make up a larga proportion of the 
purchasers. There sre also some mahajana, pleadere, 

E mukhtars, and persons of other classes. 

Nuddea 14 $26 6 | 103 | Zemindars, tenure-holders, ryots, some mahajans, and a few 
pleaders appear amongst the purchasers. 

Patna eee 4 94 § | A good many cultivators, some zemindars, some vakeels, and 
a few mahajans were the purchasers. 

Pooree a 25 a re 15 | .,. | A considerable number of mahajans purchased. 

Pubna & 2 RJ en 57 49 ` 

Parneah 14]... i | 226 1]... | Zemindars, ryots, and mabajang appear as purchasers indis- 
criminately. N 

Rojabahye 8 8 77 67 2 | Zemindars, cultivators, pleadera, mohurirs, mukbtars, and 
some mahajans constitute the parchasers, 

Bungpore i 18 = yik 7| 661} 135 | AU classese—tenure-holders, ryots, pleaders, mukhtars ger- 
vants, mahajons, £o., appear amongat the purchasers, 

Sarun dai se oy 106i Es 109 | The Judge says that his records do not show the different 

: classes of tenures aud holdings. Planters, zemindars, 
a few oultivators, aud some mahajans appear aa the pur- 
chasers. è 
Shahabad Pree ees of 670| $4 |} These are chiefly what are locally termed guzashta holdings. 
The landlords are the purchasers in the majority of cases, 

Tipperah 253 68 13 27 | 600 61 | The purchasers include zemindars, talukdars, ryots, pleaders, 

‘ makhtare, and a large number of mahajans. The areas 
of the occupancy holdiags vary largely, some of them 
being very small. ; 

Tirhoot “ was wee 98| 162 94 | The Judge states that no intermediate tenures exist in the 
district. Indigo-planters, zemindars, some cultivators, and 
some mahajans appear amongst the purchasers. 

24-Perguunshe we | 18 53 38; 660) 450 2} | All classes, a considerable number of mahajans included, 


appear amongst the purchasers. 


=i 


The ares, rental, and prices of intermediate tenures and under-tenures, and of ryote’ boklings, vary so much that no general 
deductions can be made in respect of these particulots. 


G. D. Prev. 


iv 
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Note by Mr. Frew, with proposed sections for Berger. 


Waen by purchase at a private or public sale, by gift, succession, or will, the proprietor 

as of an estate becomes the owner of a tenure in such estate, 

EROER.- such tenure shall, unless such proprietor is shown to have had 

f r aa meran wale ik a contrary intention, be presumed to be merged in the pro- 

respect of fractional shares? Ses Wil- prietary interest and extinguished by the unity of ownership, 
liam’s Real Property, 12th Ed., p. 414 subject, however, to the following conditions :— 


(1)—The unity of ownership of the two interests shall be 


Kent, Vol. IV, p. 108: Woodfall 282. in the same person, in the same right, and at the 
same time. 
(2)—The presumption shall not arise in the case of a minop until he becomes of full 
age, or in the case of a person of unsound mind 
Kent, Vol. IV, p. 112. until he becomes of sound mind. 
> (8)—Such merger shall not operate to the prejudice of any 
+ Kent, LE p aia person having a lien* upon such tehure or of any 


under-tenure-holder or ryot.t 

(4)—Such proprietor shall have the same rights and be subject to the same liabilities 

8 and 9 Vic., cap. 106, 8.9 which the previous holder of such tenure had or was 
Beet a gee subject to, in respect of those persons between whom 
and such tenure-holder the relation of landlord and tenant existed. 

The provisions of this section, so far as they are applicable, shall apply mutatis mutandis 
to a tenure-holder acquiring an under-tenure of the first degree, to an under-tenure-holder of the 
first degree acquiring an under-tenure of second degree, and so on in order, and aleo to a pro- 
prietor, tenure-holder or under-tenure-holder acquiring a holding, held immediately of such pro- 
prietor, tenure-holder or under-tenure-holder. 


NOTE. 


Wierner the doctrine of merger applies in India is a question which, I believe, has never 
been authoritatively and directly decided. In the case of Womask Chandra Gupto v. Raj 
Narain Rai (10 W. R., 15), Peacock, C. J., said if My own impression is that the doctrine of 
merger does not apply te lands in the mofussil in this country. If it applies, the under-tenure 
would have merged even if the plaintiff had purchased from the original holder of it; so it 
would have merged if the-plaintiff had purchased, subject to incumbrances created by the 
under-tenant: but it is clear that in either of the cases above supposed the purchase would not 
have freed under-tenure from all incumbrances created by the under-tenants. If the under- 
tenure had been clearly bought subject to incumbrances created out of it, it does not appear to 
me to be at all clear that the plaintiff would have had any remedy to recover the rents due 

Sne aA S Vio See. los nas, = any tepare eee out of eneh under-tenure. If the 

e § an 10., cap. C9, + wunder-tenure itself were merged in the original tenure out of 
was passed to remedy this in England. hich it was crested, the ae vould be that the 
plaintiff would be bound by atenure created out of the under-tenure without baving any 
remedy to recover the rent under such tenure. I believe it is the practice in this country for 

zemindars to purchase and keepon foot patni lalooke without 
According to my experience theyare the necessity of adopting the practice, which is fallowed in 
pretty generally purchased ris y. England, or purchasing such talooks in the name of a trustee 
““"""" to prevent the merger of them. If the doctrine of merger ap- 

plies, a zemindar could not purchase and hold a pats: tenure in £4ase possession.” 

.Jaekson, J., said :—“ I most fully concur in all that has fallen from the Chief Justice in 
respect of the doctrine of merger. I am not aware of any solid foundation for the opinion that 
that doctrine is part of our mofussil law.” The case was finally decided on grounds other than 
those of merger. 


The merger here spoken of appears to be the merger of the English common law, which 
aihe datentioa’ is somidered te eing a legal incident of estates formerly occurred irrespee- 
merger in law, but it is not the govern- tively of the intention of the person in whom the union of 
ing principle of the rule as itis in the two interests occurred, and irrespectively of the trusts on 
equity ; and the rule sometimes takes which these interests were held. Equity, on the other hand, 
ace Cee repara and ace Wi allowed merger only where it promoted the intention of the 
liams Real Property, 12th Ed., pp. patty and favoured the purposes of justice. “The rule at 
413-14. law,” says Mr. Chancellor Kent, “ is inflexible; but in equity 
it depends upon circumstances, and is governed by the intention, either expressed or implied 
Gf it be a just and fair intention) of the person in whom the estates unite, and the purposes 
of justice, whether the equitable estate shall merge or be kept in existence.” Recently the 
Supreme Court Judicature Act has provided in England that there shall not be any merger 
by operation of law only of any estate, the beneficial interest in which would not be deemed 
to be merged or extinguished in equity (86 and 87 Vie., cap. 66, s. 25, subs. 4.) 


In the case of Rajak Kissen Dutt Ram v. Rajak Mumtaz 4li Kham recently decided 
by the Privy Council (L. R., 6, I. A., 145) the mortgagee of a talook, while in possession, 
acquired by purchase certain éiré tenures situate within the talook. The mortgagor redeemed, 
and the question arose whether the mortgagee sould be allowed to hold these éi7f tenures after 
the redemption. The case was argued on two grounds. First, it was contended that these 
irt tenures had merged in the interest of the mortgagee in possession, and must therefore 
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pass to the mortgagor when he redeemed and obtained back that interest. Secondly, it was 
urged that these purchases must, according to a well known principle of law, be taken to have 
been made for the benefit of the mortgagor. 

As to the second point, their Lordships of the Privy Council said that they were not 
“prepared to affirm the broad proposition that every purchase by a mortgagee-of a sub-tenure 
existing at the date of the mortgage must be taken to have been made for the benefit of the 
mortgagor so as to enhance the value of the mortgaged. property, and make the whole, includ- 
ing the sub-tenure, subject to the right of redemption on equitable terms.” Without affirming 
‘this general proposition, their Lordships, however, allowed it considerable weight in connection 
with the “peculiar facts of the case before them; but the decision did not proceed upon this 
ground only. It was based on bothethe grounds above-mentioned. 

In one passage of their judgment their Lordships said :— It may well be that when the 
estate mortgaged is a zemindari in Lower Bengal, out of which a patni tenure has been granted - 
or one within the ambit of which there is an ancient mudurari-istemari tenure, a mortgagee of 
the zemindari, though in possession, might purchase with his own funds and keep alive for his 
own benefit that paini or mukurari. In such cases the mortgagee can hardly be said to have 
derived from his mortgagor any peculiar means or facilities for making the purchase which 
would not be possessed by a stranger, and may therefore be held entitled equally with a 
stranger to make it for his own benefit. In such cases also the patni, if the patnidar failed to 
fulfil his obligations, would not be resumable by the zemindar, and the zemindari would always 
have been held subject to the mukurari.” 

Dealing with the question of merger their Lordships say in a subsequent passage of the 
judgment :—“ Again what followed on the purchases ?” (of the diré tenures, that is). “ Had they 

F N -been made by or ou behalf of a falvokdar holding under an 
e ee B.— This supposes the doctrine of absolute aa distinguished from a mortgaged title, the tenures 
‘ger to apply in India. bad oe. 
would, asa matter of course, have merged in the talook. The 
mortgagce seems, until the institution of these proceedings, to have treated them as so merged. 
He is not shown to have taken auy steps to keep them alive as distinct sub-tenures for his own 
benefit On the contrary, at the time of the first summary settlement, after annexation, he 
never sought to engage for these villages as diréia, and on the summary settlement after Lord 
Canning’s proclamation, be did in fact engage for them as ta/ookdar, and as parcel of the tadook. 
His conduct is not surprising. He probably did not contemplate redemption (in this very 
suit he disputed the right to redeem), and he therefore not unnaturally dealt with the dirts as 
merged in the falook, thereby enhancing the value of the mortgaged estate, of which he ex- 
pected to become absolute proprietor. Again, had the mortgagor redeemed before these pur- 
chases, he would have resumed his position as ¢adookdar, with the means of dealing on favour- 
able terms with birtias, who have proved to have been willing-to part with their interests for 
very considerable sums. The mortgagee taring advantage of his position of talookdar de facto 
has so acquired the Ziriz and allowed them to merge in the talook.” 

It is clear that the Lords of the Privy Conncil here considered the question of intention to 
be most material, and they inferred from the conduct of the mortgagee an intention that the 
dirt tenures should merge. ` . i . 

In the above draft the intention is made the test of merger, but the necessity of clearly 
indicating this intention is imposed’ by laying upon the person who deni& the merger the 
burden of proving that there was uo intention to merge the lesser interest in the greater. As 
in the majority of cases the peweon denying the merger will be the person in whom the two 

` interests united, it is not unreasonable to compel him to prove what is peculiarly within his 
own knowledge. 

The wantof a distinct rule upon the subject has been felt by all persons who have had 
any considerable experience of judicial work. The following instance, which oceurred within 
my own experience, is a fair example of the mischief which it is proposed to remedy :—A_ 
patnidar created a darpatni of his paini tenure. Some years afterwards this darpatni was sold 
in execution and purchased by A. Twenty years afterwards A defaulted in the payment of 
his patni rent and the patni was brought to sale by the zemindar under Regulation VIII of 
1819 and purchased by B. The moment B attempted to collect rents from the ryots, A came 
forward as darpatnidar ‘and prohibited the ryots from paying rent to any one but himself. 
B was in consequence involved in litigation and put to considerable expense before he succeeded 
in obtaining effectual possession of the patni, which he had purchased in absolute ignorance 
of a darpatns, which had indeed existed twenty years before, but had not during these twenty 
years been heard of or entered in the accounts, 


C. D. FIELD. 


Note by Mx. Fisio on the law relating to land used for Buildings, &c., with proposed 
sectiona, 


Iw the case of Koon} Behari Patuck v. Shiva Baluk Singh (1, Agra F. B., 119) the 
tenant of a holding containing over three beegahs of laud had, without his landlord’s consent, 
dug a well in bis holding. There was no written lease. The landlord sought to eject him 
from the entire holding on the ground that the tenant’s act was an exercise of proprietary 

right, which worked a forfeiture of the lease. Section 128 of 

Construction of a wot on his hold- the Directions for Settlement Officers declared cultivators in- 
ing held by the High Court, North- competent to perform any act, which is considered to indicate 
Western Provinces, to be a ground for opristary right such as digging a well, planting a garden, 


isha heed depend T ; 
Cg $ Tyo bavas =E eooni or locating a labourer; but a later circular order of the 
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Board of Revenue recognized the expediency of permitting cultivators to stuk wells, an the 
understanding that the tenure of the well shall be in every respect the same us the tenure of 
the holding in which itis constructed. The suit was brought under clause 5, section 23, Act 
X of 1859. . Eviction was decreed by the court of first instance. This decree was reversed by 
the first appellate court, but restored by the Sadr Court. A review was then applied for and 
granted, and the case came ‘before a Full Bench of the High Court then just established. 
This bench consisted of Morgan, C.J., and Roberts, Pearson, ‘Turner, and Spankie, Jd., who 
unanimously affirmed the decree for ejectment. f 

With reference to the argument that the digging a well for the purpose of irrigation was 
an improvement, as tending to increase the productive powers of the soil, they observed that 
the useful or beneficial nature of an act is not a justification of it, if it be ẹ brench of contract. 
They said in a later portion of their judgment :—“ We are satisfied that in these provinces the 
power of a ryot, even having a right of occupancy in his holding, is limited by other conditions 

. than the single condition of paying the proper rent, and that there are certain acts, such as ' 
the construction of a’ well and the planting of trees, which he is not competent to perform 
without his landlord’s consent. There may, of course, be local usages forming exceptions to 
the general law, but we see no reason to doubt that the law is such as it is represented to 
us tobe.” . 

In the case of Jewa. Ram v. Futteh Singh (1, Agra, F. B., 125) the same five Judges 
unanimously applied the same principle to a ryot who had planted trees on a portion of his 
holding without his lJandlord’s consent, and a decree was made for ejectment from the entire ` 
holding from which the rent issued. These two cases were decided in i887. 

In 1871 two cases came before the North-Western Provinces High Court, in which the 
same question was fully re-considered (see Sheo Churn, §e., ve Bussunt Siagh, and Ram 
Jathun Singh, &e., v, Munshi Mehdi, 3, Allahabad Reports, 282). These appeals were 
taken up together. In the first case the original prayer of the plaint was that the defendent 
might be restrained from constructing a pucca or masonry well on the zemindar’s waste land. 
By an amendment of the plaint it was stated that the well had since the filing of the pluint 

been completed, and it was asked that the defendant might 
Suit to compel a ryot to fillupa be directed to fZ it up. The plaint averred that the defend- 
weil made without the zemindar’s ont, having no proprietary right, by constructing the wel} did 
aie an act detrimental te the plaintiff's title and to the future 
cultivation of the land. The defence denied any intention of invading the plaintiff’s proprie- 
tary right, and alleged that the defendant was merely improving a well which his father had 
constructed many years previously, and which had been ever since used for the irrigation of 
the fields of family holding. There was no suggestion that a ryot could construct a well 
without the zemindar’s consent, and the case was remanded by the High Court to try whether 
the defendant had a prescriptive right of irrigating his lands from the old well. It may be 
remarked that in this case it was not sought to eject the ryot. 

In the second case it was sought to eject the ryot from his entire holding, because he had 
dug a kutcha well upon part of it. The defence relied upon a local custom, under which it waa 
contended that ryots could construct éuécha wells without the zemindar’s consent. The plaint 
in this case did not allege that the act of making the well. was done with the intention of re- 
pudiating or disAaiming the landlord’s title, nor was any general righf in the tenant to make 
wells without his ladlord’s consent averred by the defendant. beg such ereametanece the 

$ aa F Judges of the Division Bench Morgan, C.J., and Ross, d.) 

anaE eee fom thought that the plaintiff’s remedy should be by a deeree 
either (1) for the restoration of the land to its former condi- 
tion, or (2) for damages, or (3) for ejectinent from the portion on which the well was dug. 
; Owing, however to some misapprehension which appeared to 

$ Tes irant Proposes to cieot only have arisen as to the exact scope and effect of the decision in 
om thomeet mithoct the kuida the case of Koonj Bekari Patuk v. Shiva Ruluk Singh, 
permission. gr they decided to refer the matter toa Full Bench. In their 
referring order they pointed out that in that case the view 

presented was that the making a well was a distinct assertion of proprietary right inconsistent 

-with the title of the landlord ; that the effect of the construction of wells under cireumstances 

indicating that-there-was no intention to challenge proprietary right, but only to do what was 
requisite for due cultivation, was not then contemplated, nor was any distinction taken between 
Autcha and pucea wells; that the question in the previous case had been- asked and answered in 
general terms ; that if the so-called welt were a mere shallow excavation, annually made at a 
trifling cost for the cultivation of the year, it would be worthless as evidence of an indication of 
proprietary rather than occupancy right; while a construction of a more costly aud endur- 
ing character, unless made with the landowner’s consent, or under circumstances such as those 
of the cases before the Court, might be regarded as an assertion of a right in the soil extending 
` beyond the mere right to occupy and cultivate it, and therefore trenching on the rights of the 
It will be observed that in both cases landowners ; that suck an act, whatever its consequences, when 
any intention of infringing the pro- Gone in assertion of a larger right than the ryot had in the 
prietary right was disclaimed : and the hand, should not {in the opinion of the Judges) be regarded 
well was alleged to have been made “ag of itself an act of forfeiture when done by a cultivator is 

i merely for purp wes of irrigating the Yyetherance merely of the work of cultivation, if this could be 

satisfactorily shown. . 

The cases then came before a Full Bench consisting of three. (Morgan, C.J. and Turner 
and Spankie, J.J.) of the tive Judges who bad decided Koony Bekri Patuck’s case. In their 
judgment they said that the question submitted to the Full Bench in that case was—~ 
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Whether, having regard to the cireumstances that the act of digging a well for the purpose 
of irrigation, aa tending to increase the powers of the land, is subservient to the end contem- 
plated by the lease of the land for cultivation, such an act could be justly viewed as a breach 
of the contract between landlord and tenant, and render the latter liable to ejectmeut from the 
holding in cases in which no special agreement had been made between the parties.” That in 
answering this question the court had intimated that the useful or beneficial nature of an act - 
was not a justification of it, if it were a breach of contract; that a condition not expressively 
made between the parties to a contract may be attached thereto by custom; that section 6.of 
Act X of 1559 is not to be held to import that a ryot with right of occupancy is entitled to 
use and deal with the land as he pleases, so long as he pays his rent; that subject to local 
usages forming exceptions to the ganeral law, the power of such a ryot is limited by other 
conditions than a single condition of paying rent; that there were certain acts, such as the 
making of a well, as the planting of trees, which he was not competent to perform without the 
zemindar’s consent ; that it had not been contended or proved that, according to the law of the 
country, there was any other penalty than forfeiture for a breach of contract committed by 
doing any of these acts without the zemindar’s consent, and that the judgment of the Court 
attaching this penalty was guided by what if understood to be the recognised custom of the 
country, and sanctioned by the practice of the Sadr Court. 

The unanimous judgment of the three Judges then proceeded to announce the conclusions 
at which, alter re-consideration and the fullest possible investigation, they had arrived as to the 
custom of the country in respect of the right of tenante to construct wells. These were substan- 
tislly (1) that ryots with rights of occupancy may not construct pucca wells without the con- 
sent of the zemindars, and that this rule applies generally, though not universally, in the 
North-Western Provinces; (2) that for ,£uécha wells of a more or less durable nature the 

- zemindar’s consent is in some parts of the country necessary, in other parts not necessary ; 
(3) that no consent is necessary for dufcha wells, constructed by simply excavating a few feet 
of earth, and which require annual renewal. k 

The judgment then proceeds :— It remains to be considered whether a violation of the 
rule by a ryvt ensures to the forfeiture of his holding. We stated in our judgment in the case 
of Koon Bekari Patuck that it was not contended nor proved that any other penalty than the 
forfeiture of his holding attached to a ryot for breach of the implied condition of his contract 
by the construction of a well without consent. We expressed this opinion in accordance with ~ 
the view which we were informed was held by the Sadr Court. On further consideration we 

_. gee reason to modify that opinion. Prior to the passing of 
tase aa a Act X of 1859 questions relating to the ouster of tenants 
of five? , R were triable by the revenue courts in summary suits; and for 

: the trial of these suits rules and directions were issued by the 
Sadr Board of Revenue. Now, although on referring to those directions we find that in 1846 
the Sadr Board directed that the Collector should not listen to a suit of ouster, where the tenant 
had been ousted for infringing his lease by planting trees; &. (‘Tucker’s Notebook, 540) ; yet 
in 1356 the Sadr Board greatly modified this divection. In its letter of the. 26th September 
1556 there occurs the following passage >— 
“(The tenant] may or may not be restored according fed the diseretion of the Court even 
—Was it com, ; ae : wit! in the term of the lease, if he has 
inane of giving d hrecions fe henee P aeea violated or attempted to violate estab- 
= interesting as oning that, Sunia $0. anielit umge, ryols lished usage or the conditions of the 
Mr. Shoro (afterwards Lend Teignmouth) aud see crriagtel lease, as by building on the land, plant- 
mention it as prescriptive law, well understood, that a khudhashé ing trees, ke. . It will be competent to 
mA bgp nor ehanige, fo apigia ot aana Pinout eoe the Colleter ee to eject the culti: 
4 K! Á ve el s Er , hows M S 
insisted on.—(Ertracts from Harrington's Analysis, p., 272.) EA: their perfo oe to the piney an 
of his renewed possession. But, ordinarily, he will not be restored. to possession if he be 
found to have violated or not fulfilled any material stipulation of the lease or tenure.” 

Thus, before Act X of 1559, forfeiture was although the ordinary yet not the invariable 
penalty, and the Judges were “ infornied that the right to claim forfeiture for the construction 
of a well without consent, where such a right exists, is not one on which landlords frequently 
insist, and that, when exercised, it is often exercised arbitrarily.” 

Adverting to the equitable principle of granting relief against forfeiture, the judgment 
thus concludes :—“ We therefore hold that forfeiture is not to be deemed the invariable 
penalty for breach of contract occasioned by the construction of a well, When sueh a forfei- 
ture is claimed, and the right to claim it is proved, the court should consider whether an 
adequate remedy cannot be secured to the landlord without depriving the tenant of his whole 
interest in the holding; and if it finds that such a remedy can be given, aud that the tenant 

N.B.—The draft proposes to retain has not deliberately invaded his landlord’s rights, but admit- 
ejectment only when the tenant obsti- ting his own position as tenant has acted in what he believed 
nately persists alter notion, to be the exercise.of a right, or in the honest belief that his 
act would not meet with objection on the part of the landlord, it should refuse to oust the 
tenant, and leave the landlord to seek a remedy which would be more proportioned to the 
injury he Las sustained, and amply relieve him from its effects.’’ 

Section 34 of the North-Western Provinces Rent Act (XVIII of 1873) now enacts as 

r ; follows ;—No ejectment of a tenant or forfeiture of s lease 
ava aay seinen Rant Act ehall be decreed on account of any act or omission of the 
4 tenant—({l) which is not detrimental to the land in his occu- 
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pation, or inconsistent with the purpose for which the land was let, or (2) which by law, 
custom, or special agreement does not involve the forfeiture of the lease.” 

Tarning now to the decisions poh om High Court in the case of Kadambini Debi 

, v. Nobin Chandra Adukh, Se. (2, W. R., 157), a zemindar 
FE sn a Ebon for sued certain ryote for damages on account of injnry done to 

the land by excavating it for brick-making. The Court (Steer 
and E. Jackson, JJ.) said :—“ No doubt any ryot: who destroys his land by making holes 
in it for providing earth for bricks, or allowa another to do so, renders himself liable for 
damages to his landlord for the permanent damage done to his property by that means. The 
questions, therefore, to be tried are, whether the land, taking its former condition into con- 
sideration, hae been permanently destroyed or injured by the defendanta . . . . and what is 
the measure of damages.” In Anund Kumar Mukherji w. Bissonath Bannerji, &e. (17, W. 
R., 416) a ryot had similarly used a portion of his land for brick-making, and the patnidar, 
his landlord, sued for damages on account of the land being permanently injured, or for an 
order compelling the ryot to restore the land to its former condition. The rvot set up a 
mukarrari title. The High Court (Kemp and Glover, JJ.) held this immaterial. They observe 
that if the landlord desired to enhance on the ground that the value of the produce or the 
productive powers of the land had increased, be would find it difficult to make out his case in 
consequence of the soil having been excavated and taken away for making bricks, that, so 
long as the ryot-retained the land and paid his rent, it might be that the landlord would 
suffer no damage, but it might happen that the ryot would cease paying rent or relinquish 
his tenure, and then how could it be said that no damage had occurred to the plaintiff 
in consequence of the excavation.” ‘It appears to us,” they add, “that very considerable 
damage has already been done, and that no tenant taking land without some specific agree- 
vet inc ied Ghats th ae ment on the subject is entitled to change the nature of that 
“eo Be the use of the lond from what it was when he got it, or to make any perma- 
f nent alteration in the state of the landlord’s property. If a. 
person wishes to lease lands for the purpose of making bricks, that should be the subject 
of as special agreement between the parties in the same way as when parties take lands for 
building purposes. i 

In Tarini Churn Bose v. Debnarain Misiri (8, B. L. R. Àp., 69) a zemindar sued A for 
damage done by digging a tank on one out of three bighas of land held by ryot B. À alleged 
that B had transferred the joteto him. The question of the transfer was not tried. The 

Buit by zemindar to ke et lower appellate court held that the tenure had existed aince 
dug by pii filled up. vea tank the time of the Permanent Settlement; that there was s cus- 
tom that persons holding such tenures had a right to dig-tanks, 
and that this tank wag an improvement. On appeal to the High Court it was on the one side 
contended that to convert culturable land into a tank without the zemindar’s consent was not 
an improvement, and that ryots had no right te occupy landa for any other than the purpose 
for which they were given; while, on the other side, it was argued that a ryot has a right 
to enjoy possession as he likes while his tenure lasts, and the zemindar cannot oust him, but 
when his tenure is at an end the zemindar may sue him for any damage done to the property. 
The High Court (Macpherson and Ainslie, JJ.) set aside the decree of the lower appellate 
court and restored the Munsif’s decree, which directed the tank to be filled up, holding that 
the custom had not been proved, that the fact of the tank being an improvement could not 
be assumed and had not been proved, and that, although the zemindar was not entitled to 
the immediate possession of the land, he retained such an interest in it as entitled him to 
ask that the injury- done to the property might at ouce be removed. The case of Mohindro 
Chandra Sirkar v. Monirudin Biswas, §e. (11, B. L: R, Ap., 40) was similar, except 
that there was a lease containing a stipulation that the lessee should not excavate a tank on 
‘the land. In remanding the case the High Court said that the civil court had full jurisdic- 
tion to make the defendant level the land, or, in default thereof, to pay by way of damages 
such sum as would restore the land to its former condition. It does not appear from the 
reports of these cases whether the zemindar had sought to eject the ryot : certainly no such 
question was raised or decided. : . 

In Chandra Kumar Rai v. Kadermani Dassi, fe.. (7, W. R., 247) a custom was proved 
that a khudhasht ryot, who bad built a pucca house on the land and acquired a right of occu- 
pancy under section 6 of. Act X of 1459, should have the right to transfer. Bee also Nichen 
Pakos v. Jhooree Sahoo (S. D. A. Decis. for Bengal, 1845, p. 243). 

In the case of Thakur Chundar Paramanick, &e. (B. L. R. F. B., 595) A, the widow of 
B, sold a portion of B’s estate to C, who sold to D. After A’s death, E, the heir of B, suc- 
cessfully sued to set aside this alienation as having been made without lawful necessity. The 
question then arose whether E was entitled to certain buildings erected by D during A’e 
lifetime, and this question was referred to a full bench of five Judges (Peacock, C.J., Bayley, 
Norman, Pundit, and Campbell, /J.). Peacock, C.J., in delivering the unanimous opinion 
of the Full Bench said :—* We have not been able to find in the laws or custome of this 

Tho maximum guiequid plantatur country any traces of tu} ezintence of an absolute mae of law 

, 7 vanfatur that whatever is affixed to, or built on, the soil, becomes a 
solo solo cedit doesnot apply in India. + of it, and is subjected to the same rights of property 
asthe soil itself . . . Imthe case of KAoderam Sarma vy. Trilachan (Select Reports, 35) 
we find it laid down that ‘if a member of a joint Hindu family build a brick bouse on 
ancestral land with separate funds of his own, such house would not be a property in which 
shares might be claimed by his coparceners : coparceners in the land. would only bave a eluim 
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on him for other similar land equal to their respective shares.’ That the maxim quiequid 
plantatur solo solo cedit does not apply in such cases was reognized by the late Sadr Court 
in the case of Jankee Singh v. Bukhoorce Singh (S. D. A. Rep. for 1856, p. 761). That was 
a suit for the demolition of buildings erected on joint property by a member of a joint 
Hindu family without the consent of his co-sharers. W. G. Nicose Pogose v. Niyamatula 
Ostagor (S. D. A. Rep, for 1858, p. 1517): Sadr Diwani Adalut, North-Western Provinces, 
25th November 1863, p. 418, and Kalipersad Dutt v. Gauripersad Dutt (5, W. R. 108) are 
similar cases. They show at least that the English rule above alluded to does not prevail in 
this country . . . According to the civil law, if a person building on the land of another 
used his own materials, not knowing that the land was not his own, when the building was 
destroyed he could reclaim the materials, or if he was in possession of the building, could 
refuse to deliver it to the owner, unless he was indemnified for his expenses at least so far as 
they had been incurred profitably.to the owner of the soil (see Sandare’ Justinian, Book 2, 
tit. 1, para. 30). We think it clear that, according to the usages and customs of the coun- 
try, buildings and other improvements made on. land do not by the mere accident of their 
attachment to the soil become the property of the owner of the soil, and we think it should 
be laid down as a general rule that, if be who makes the improvement is not a mere trespasser, 
but is in possession under any dond fide title or claim of title, he is entitled either to remove 
the materials, restoring the land to the state in which it was before the improvement was 
made, or to obtain compensation for the value of the building if it is allowed to remain for 
the benefit of the owner of the soil—the option of taking the building or allowing the removal 
of the material remaining with the owner of-the land in those cases in which the building 
is not taken down by the builder during the continuance of any estate he may possess.” 
In this case, it will be observed, there was no relation of landlord and tenant existing between 
the parties. 

Ta Sitdas Bandapadkya v. Bamandas Mukhapadhya (VIII B. L. R., 237; S. C. 15 W. R., 
$60) the assignee of the purchaser of a tenure sold under the provisions of Act VIII (B. C.) 
of 1865 sued the assignee of the purchasers of a house and the site thereof, such site forming 
a portion of the tenure, and the house and the site having been separately sold in execution 
of a decree of the civil court. The principle of the above Full Bench decision was held to 
apply. Norman, J, (Loch J., concurring) thought that the option to insist on the destruc- 
tion of a brick-builé house and the removal of the materials is one which should and must 
be exercised promptly or not at all. The-original purchaser, the plaintiff’s assignor did not 
exercise the option, be acquiesced in the continuance of the building on the ground, and 
sought to make use of his supposed legal right for the purpose of extorting au excessive price 
or rent for the use of the site of the house. This, it was held, he could not do, and the court, 
without expressing a final opinion whether the original purchaser, immediately on acquiring 
the tenure could have called on the purchasers at the civil court sale to remove the materials 
of the house and give actual possession of the land, decided that such a right, if it ever existed, 
had been lost, and that the only right which remained to the plaintiff was that of receiving a 
fair rent for the land. 

The judgment in this ease contains the following passage :—“ Let us now see what are 

z the respective rights of landlord and tenant where buildings 
pigh of tandiord and tenant when aro erected by a tenant during the tenancy. I think there is 

ede ae no doubt but that a zemindar might object to the erection of 
brick houses on land let for the purposes of cultivation, and if he resorted to a court of justice 
might obtain an order restraining his ryot from doing anything which would substantially alter 
the character of the tenure. In the North-Western Provinces it has been held that a tenant, 
having a right of occupancy, planting trees on his holding without his landlord’s permission, 
or even digging a kutcha well, commits such a breach of the contract of tenancy as warrants 
the landlord in suing to eject him. But if the landlord, instead of objecting to the erection 
of a brick house on the holding, were to remain passive and allow a house to be built, knowing 
as he necessarily would in æ case such as that now before us that the security for the rent 
would ba enormously increased by the erection of the building, it appears to me that he could 
not afterwards be heard to say that the. tenant had done any wrong in erecting the house on 
the tenure, If in such a ease the tenancy should be determined, the position of the paries 
would appear to be this : The landlord would be the owner of the soil, the tenant of the house. 
I think it would be contrary to the principles of equity and good conscience to allow the tand- 
lord to insist on the needless destruction of a valuable building, or to allow him to claim to 
remove it, without making to the owner full compensation for its value. 1 may refer on this 
point to the Roman Civil Law Institutes, book 2, tit. 1, section 30, and Digest 7, book 41, 
chapter i, section 7, § 12. By that law, if the person who built was honestly in possession of 
the land, and the owner of the soil claim the building, but refused to pay the price of the ma- 
terials and the wages of the workmen, the claim of the owner might be rejected.” 
In Beni Madhub Bannerjeev. Jal Krishna Mukherji, &. (7, B. L. R., 153: S. C. 12, 
Boot of aequi W. R. 495) the zemindar sued to eject three persans as tres- 
TA passers, They set up a purchase from ryots who had manrasi 
and muéarrari interests, and this purchase was proved. In the éabultyats of their vendors, 
executed some {ert years previously, there was a stipulation that putka houses should not be 
ejected on the land, which was, however, let for building huts and residing thereon. Pukka 
houses were without objection erected on the land many years (apparently some thirty-five) be- 
fore the suit was brought. Glover, J., was for ejecting the defendants, but Kemp, d., whose 
opinion as that of the senior Judge prevailed, tock a different view. “Looking to the purpose 
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for which the land was originally leased,” said he, “ to the fact of the long and uninterrupted 
occupation of the defendants, their vendors, and the ancestors of those vendors, and to the 
conduct of the plaintiff in permitting the defendants to erect a putéa dwelling-house on plot 
No. 1, I do not think it equitable to give the plaintiff a decree to eject the defendants and to 
take direct possession of the land, and that, too, without any compensation whatever to the 
tenants, who are to be sammarily turned out of house and home. On appeal Mr. Justice Kemp’s 
judgment was affirmed by a Bench of three Judges (Peacock, C. J., L. S. Jackson and Mac- 
pherson, J. J.) Peacock, C. J., saying :—“ Mr, Justice Kemp .". .. thought that in equity the 
plaintiff was not entitled to turn the defendants out of the lands, because he stood by and saw 
them erecting pukka buildings on the land without any objection whatever. If he allowed 
the defendante to erect pukka buildings upon the land without objecting, it appears to me that 
he was bound in the same way in equity as if he had granted them a potak with the privilege 
of building pukka houses on the land.” This case was quoted and followed in Brajanath 
Kundu Chaudhri, §c., v. Stewart 8, B. L. R. Ap., page 51 (per Paul, J.) : and in Durga Persad 
Misser v. Brindaban Sukul, 7, B. L. R. 159 (per Ainslie, J.) 

Reference may also be made to the case of Mussamut Rani Rama, §c., v. Sheikh Jan 
Mahomed (3. B. L. R. A. C. 18). Here it was said :—“ If the plaintiff has a legal title to 
the land, and has stood by without asserting his rights, allowing Imdad Ali to sell to the defend- 
ant, standing by while Srinandan has built on and planted the land in the belief which the 
plaintiff has encouraged, or at least permitted him to entertain, that he had a good title, it will 
become a question whether the utmost the plaintiff is entitled to is not to get a reasonable rent 
from him—see the judgment of Mr. Justice Trevor in Hurro Chundro Mukherji v. Hullodhur 
Mukherji (W. R. Jan.—July 1864, page 166). The decision in that case appears to be in 
accordance with sound principles of equity. There is a case cited in Story’s Equity Juriapru- 
dence (vol. II, § 1549), The Somersetshire Canal Company v. Harcourt (24, Beav. 571) decided 
on a similar ground: and see also Zhe Rockdale Canal Company v. King, 16, Beav. 630. Tho 
rule of equity is thus stated by Lord Eldon in Dans v. Spurrier (7, Ves. 181) :—* The court 
will not permit a man knowingly, though passively, to encourage another to lay out money 
under an erroneous opinion of title, and the circumstance of looking on is, in many cases, as strong 
as using terms of encouragement. When a man builds a house on land, supposing it to be 
his own or believing he has a good title, and the real owner, perceiving his mistake, abstains 
from setting him right, and leaves him to persevere in his error, a court of equity will not 
allow the real owner to assert his legal right against the other without at least making him 
full compensation for the money he has expended.” See also Ramsden v, Dyson, L. R. 1, H. 
L. 129. 

In the case of “Peter Nicholl, &c., v. Tarini Charan Bose (23 W. R. 298), while it was 
fully recognized that the landlord had the right to protect the land from damage or injury, and 
to prevent any use of it, by which its permanent usefulness might be impaired or endangered, 
a suit for an injunction to restrain brick-making and for damages was dismissed, as the land- 
lord had for five and twenty years acquiesced in the land being used for making bricks. 

In Durga Persad Misser, §e., v. Brindaban Sukut (7 B. L. R. 159), A had permitted B to 

. erect a thatched dwelling-house with mud walls on a piece of 
Efect of long occupation of land Jand belonging to A. B so occupied the land for more than 
with buildings. p! s A 
z forty years, whereupon the house and site were sold in execu- 
tion of a decree against B, and were purchased by C. It waa held that B had become possessed 
of an assignable interest, and that A was not entitled to dispossess C. A case somewhat 
similar is that of Bukshoo v. Ilaki Bukak, 5 Decis. N, W. P. 365. ‘ 

In the case of Addatiya Charan Dey v. Peter Das (17, W. R. 384; S.C. 13 B. L. R. 
417 note) the plaintiff, the transferree of the landlord’s rights, sued to eject a person who had 
occupied the land upon which his huts were standing for some thirty years, and ten‘or twelve 

Compare this case with that of Nur- Years before the institution of the suit had put a kuicha- 
put Singh v. Natkoo Ram, & Decis, pukka wall round it. A decree for ejectment was passed, the 
N. W. P. 282, High Court (L. S. Jackson, J.) observing :—“ It seems to be 
quite clear that the permissive oceupation of land under such circumstances as the defendant 
has held this land will not give him a right to retain possession of it when the landlord desires 
to put an end to the tenancy.” The question of compensation was here raised, but there was 
no evidence on the point. Somewhat similar to this case was that of Dfokur Ali Khan Pathan 
v. Ran Rutun Sen (21, W. R. 400), in which the defendant was holding “ permissively and 
without any right” (for how long does not appear) a piece of land of very small area and oc- 
cupied by a shop. The High Court (Kemp and Glover, J. J.) confirmed the decree for eject- 
ment passed by the lower subordinate court. The facts of this case must have differed from 
those of the case at 7, W. R: 152, in which the opinion of Kemp, J., prevailed. In this latter 
ease there had been a grant of the land for purposes of residence many years previously, 

In the case of Prosone Kumari Devi, Sc., v, Sheikh Ruttun Bepari, Ẹ&e. {L L. R. 3 Cale. 
696) the established facts were that the defendants, their father and grandfather, had been oc- 
cupying the land for fifty or sixty years, during which time it bad been used as a homestead 
and occupied by a house and fruit trees. There was no evidence as to the origin uf the tenancy, 
or as to who had built the house or planted the fruit trees. Rent had been regularly paid. 
The landlord, requiring the land for the erection of a cutchery, served the defendants with notice 
to quit, and then sued to eject them. It was held that he was entitled te do so. The case of 
Skib Das Bandapadiys vy. Bama Das Mubhupadhya, and Addaitea Churan Dey v. Peter Das, 
were referred to. The High Court say in their judgment :—“ There is no law, of which we 
are aware, in this country, which converts a holding at will, or from year to year, or for a term 
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of years, into a permanent tenure, merely because the tenant, without any arrangement with his 

landlord, chooses to build a dwelling-house upon the land demised. Such a law, if it existed, 

would in a large number of cases lead to great injustice and inconvenience, and would often 

leave landowners entirely at the mercy of their ryote. Small utca dwellings in this country 
may be erected in a short time and at a very trifling expense; and if a landlord, as soon as he 
or his agent discovers such a dwelling to have been erected, were obliged, on the one hand, to 

turn the tenant out, or make him pull down his house; or, on the other hand, as the only alter- 

native, to allow the tenant’s permissive holding to become a permanent tenure, the consequences 

would often be disastrous to tenants or very unjust to landlords. The truth is that the terms 

of a holding, as between landlord and,tenant, must always be matter of contract, either expressed 

or implied If they enter into an express agreement of tenancy, either written or verbal, such. 
agreement generally defines the terms of the holding. If, on the other hand, a tenant is let 
into possession without any express agreement, and pays rent, he becomes a tenant-at-will, or 
from year to year; or, in other words, holds by the landlord’s permission upon what may be 
the usual terme of such a holding by the general law or by local custom ; and in such a case 

he is, of course, liable to be ejected by a reasonable notice to quit. Occasionally there are local 

customs by which special terms and incidents are engrafted upon the contract of tenancy; but 
the existence of the custom in such cases must be a matter of proof, and no judge has a right 

to act: upon such customs unless their existence is duly established. In this case no such custom 
is even suggested, and as there was no express agreement of tenancy, and no evidence of its 
origin, the defendants must be considered as holding from year to year and liable to be ejected 
by a proper notice to quit . . . . a a . ” 

« . . . Ifa tenant wishes to build dwelling-houses upon his land he should take care 
to make a proper arrangement accordingly with his landlord. He has no right to hire his land 
for one purpose upon an ordinary permissive holding from year to year, or at will, and then, by 
using it for another purpose, to convert it, at his own option, and without consulting his land- 
lord’s wishes, into a permanent tenure. Such a law, if it were in force, would be manifestly 
unjust to the landlord, and would lead to much litigation and inconvenience . . . . : . ” 

‘r Tn some instances, no doubt, either from expressions used in the contract of tenancy, or 
from the fact of land having been let by a landlord expressly for the purpose of the tenant 
building puka houses upon it, such circumstances, coupled with a long and uninterrupted pos- 
session by the original grantee and his descendants, have been held to raise a presumption that 
the tenure was intended to be permanent ; but such cases often create doubt and difficulty, and 
it is always far safer for a tenant, if he means to build, to have the terms of his tenure clearly 
defined by a written instrument.” - 

In this no question of compensation appears to have been raiged, and the houses were ap- 
parently ordinary huts and not brick buildings. There was no evidence that the holding was of 
a permanent character, or for any defined period. ; 

It may be observed, in conclusion, that leases of land for building purposes have in several 
instances been favoured by the Legislature. When proprietors were at the time of the Perma- 
nent Settlement prohibited. from granting leases for a longer period than ten years, a special ex- 
ception was made in favour of leases of ground “for the erection of dwelling-houses, or build- 
ings for carrying on maqufactures, or for gardens or other purposes, or for offices for auch 
houses or buildings’ ™—see Reg. XLIV of 1793, s. 8. Protection against purchasers at a sale 
for arrears of revenue has also been afforded in the sale laws to “ bond fide leases at fair rents, 
temporary or perpetual, for the erection of dwelling-houses or manufactories, or for mines, gar- 
dens, tanks, canals, places of worship, burying-grounds, clearing of jungle, or the like beneficial 
purposes.” -see Act XII of 184], ss. 27, 28, Act I of 1845, ss. 26, 27, and Act XI of 1859, 
as. 37, 62. 


The 24th December 1879. C. D. FIELD, 


Proposed sections dealing with the use of land for building purposes. 


Waern land used or let to be used for agriculture, horticulture, pasture, or any other simi- 
lar purpose is held by a ryot having a right of occupancy therein, such ryot shall not, without 
the permission of the landlord of such land, use any portion thereof for building or any other 
purpose different from that for which it was used or let to be used as aforesaid: provided that 
a ryot may without euch permission erect upon such land a brick-built or other dwelling-house 
suitable for the-use and occupation of himself and his family, together with such out-houses 
and offices as may be necessary thereto. 

If any such ryot, without the permission of the landlord thereof, use any such land for 
building or any other different purpose as aforesaid, such landlord may serve such ryot through 
the court with a notice of objection to such change of the use of the land. 

Tf such ryot, after the receipt of such notice, continue, notwithstanding, to use such 
land for building or other different purpose as aforesaid, he shall be liable to be ejected by the 
court at the suit of the landlord from the land so used; and if the notice were served upon 

him within a reasonable time after he began to use the land 
de seasenahle motion but no m for building or different purpose as aforesaid, he shail not be 
3 h nord was aware, sisii entitled to compensation in respect of any buildings or works 
tithe Fes cpanel ov baie erected or executed upon such land, and he shall Le liable by 
fur damages ? way of damages for such sum as may be necessary to restore 
the land te its former state, 
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If for the space of two years after the use of the land has been so changed, such landlord 
omit to serve such ryot with notice of objection as aforesaid, and further omit to sue to ejeot 
such ryot from such land, or if the landlord being aware of such changed use without objection 
allow such ryot to expend money for such building or other pu , such landlord shall be 
stopped from afterwards objecting to such changed use, and such land shall be deemed to have 
been let for building or such other purpose to which its use has been altered. 

‘When land used or let to be used for building or any purpose other than agriculture, hor- 
ticulture, pasture, or the like has been in the immediate possession of a tenant whether under 
or without a lease, for the full period of twelve years after this Act has come into operation, 
such tenant shall, in the absence of any contract to the contrary, acquire aright of occupancy 
in such land, and shall not be liable to be ejected. If he make default in paying the rent of 

: such land, the land, together with the buildings or other works 
rina ote pale transferable thereupon, may be brought to sale, in execution of a decree 
: i for arrears of such rent: provided that any such tenant may 
be ejected for a breach of any condition of his tenancy, for which breach he is liable to eject- 
ment by virtue of a contract between him and his landlord. 
_ When a tenant-has acquired a right of occupancy in any land under the provisions of the 
section next preceding, if the rent of such land has not been enhanced during the previous ten 
years, the landlord thereof shall be entitled to enhance such rent so that it may be equal to the 
rent paid by other tenants for land in the neighbourhood having similar advantages and used 
for similar purposes, or so that it may be equal to five per centum per annum of the market 
value of such land, 


Note on the rights and status of the cultivating classes by Mn. Mackenziz, dated 6th 
January 1880, - 


1. Act X of 1859 was not intended by its authors to effect any radical change in the 
rights and status of the cultivating classes. This is proved by the following extract from the 
Statements of Objects and Reasons for the Bill that became Act X :— 

The regulations declare that ryots are entitled to receive pottahs for the lands cultivated 
by them, and to have their rates of rent adjusted on certain defined principles. They also pre- 
scribe penalties for the exaction of any excess above the legal rate of rent or of any authorized 
cess. Further, they recoguize the right of aż? resident ryote to the occupancy of the land eul- 
tivated by them, so long as they pay the established rent. 

I have thought it right to re-enact in a concise and distinct form the provisions of the 
present law relating to the rights of ryots with respect to the delivery of pottahs, the adjust- 
ment of rates of rent, and the occupancy of land, and to the prevention of illegal exaction and 
extortion in connection with demands for rent—(Mr. Currie). 

2. What Mr. Currie conceived the provisions of the then existing law to be will be seen 
from the following sections of the Bill as read a first time :— 

Section ITI.—Hereditary ryots holding lands at fired rates of rent are entitled to receive 
pottahs at those rates. ne i 

Aid other ryots and cultivators of land are entitled to receive potiahs according to the 
rates of rent for the time being established in the pergunnah in which the land is situate for 
land of the same description and quality, or if there be no known and recognized pergunnah 
rates, according to the customary rates payable for land of a similar description in the places 
adjacent. i 

3 The above rules are applicable not only to the first grant of pottahs, but also to the 
renewal (where right of renewal exists) of pottahs which may expire, or which may become 
cancelled in consequence of the sale of the tenure or estate in which the land is situate for 
arrears of rent or revenue. 

Section IV.—Every resident ryot and cultivator has a right of occupancy in the land held 
or cultivated by him, whether it be held under pottah or not, so long as he pays the rent pay- 
able on account of the same. 

But this rule does not apply to khamar, neej-jote, or seer land, &., &e. (as at present), 

3. The grounds for altering these draft sections to the shape in which they now stand are 
shown in the following passages of the Select Committee’s report upon the Bill :— 

We have thought it right to define more particularly the ‘hereditary ryote’ who are to be 
recognized as having a right to hold lands at fixed rents * * *. We think that at this 
late date no one should be required to prove a title antecedent to the Permanent Settlement, 
and we have framed the amended section accordingly, adding.a clause which will have the 
effect of placing a ryot who has held a fixed råte for 20 years substantially in the position of a 
ryot.who has held from the time of the Permanent Settlement, unless it be shown by the other 
party that the rent has varied intermediately. 

The original Bill, following the phraseology of the existing law, declared ryote not holding 
at fixed rates entitled to pottahs at pergunnah rates. This expression has been objected to on 
the ground that there are really no known pergunnah rates. The recognition of a right of oc- 
eupancy in the ryot implies necessarily some limit to the discretion of the landholder in adjust- 
ing the suit of the person possessing such a right. There was a discussion on this subject 
between the Government ef the North-Western Provinces, the Sadr Court, and Board of 
Revenue, and it was then apparently admitted that it was the acknowledged right of the ryot 
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to hold at ‘ customary and fair’ rates. We have adopted similar phrases, and in this section 
and sections 17 and 18 have endeavoured to lay down rules by which the ‘fairness’ of the rate 

may be ascertained. : 
The laws in force speak of ‘ khcodkasht ryote ” as possessing rights of occupancy, and in 
some places* the word kiudhashé seems to 


* Begulation LI, 1708, section 10. ? be considered as synonymous with ‘ resident.” 
i TL, 1819, section 11, x ident, 
Dito yu T pee is oly Resident was therefore the word used in the 


original Bill. Butit bas been pointed out by 
the Western Board that residency is not always a condition of occupancy ; and it appears that 
after much enquiry it was prescribed by an order of the Government of the North-Western 
Provinces in 1856 as most consistent with the existing practice and recognized rights that a 
holding of the same land for twelve years should be considered to give a right of occupancy. 
We have followed this precedent and altered the section accordingly. 
i 4. It is clear that the intention of the Select Committee was not to change but to elucidate 
the law and make it more precise ; but it is now acknowledged that the effect of these sections 
in Bengal has been to inflict serious injury on resident ryots, placing them in the position of 
tenante-at-will in respect of all lands as to which they cannot prove twelve years’ continued 
occupancy. This injury was not foreseen, and, as the foregoing extracts show, was, I repeat, 
not intended. 

5. It appears to me to be the duty of this Commission to endeavour to give effect now to 
tha intentions of the authors of Act X, and to restore, as far as is now possible, the provisions 
of the old law. 

6. I have already admitted that it is perhaps in the present day impossible and useless to 
attempt to rehabilitate the A4udkesht or resident ryot totidem veris; and I have said that I 

. ie ‘een Fs think we must be content to adopt now a 
anarai a mnt eridenen bo mon ties meri et preseriptive test of residence. But holding 
dincussion, as the point will not be of practical importance 33 I distinctly do that long time* was not 
if my general proposals are accepted on other grounds, of the essence of the ordinary khoodkasht’s 

title, I would make the term of prescription 

necessary to entitle a ryot to the occupancy rights of the old séudkasht a reasonably short 

one, just long enough in fact to give reasonable evidence of his infention to cultivate perma- 

neatly the lands he rents. I bave suggested that three years is a sufficiently long term to 

raise this presumption of intention to seffle and should entitle any ryot to a right of 

er aml not of coursein khamar, utbandi, or similar lands, but in the ordinary village jote 
nds. 

7. The next point for consideration is what this right of occupancy means. 

I hold that it should only protect the ryot against arbitrary ejectment, and does not 
entitle him to hold at any privifedged ratevf rent. 

8. As I read the law up to 1859, the only class of ryots recognized as entitled to hold at 
specially priviledged rates (3.c., at lower rates than their neighbours} were those ryols whose rates 

© Mr. Field endeavours to show the contrary in hie Note were fized f or ever. The Tents of all other 
on Enhancement; hut I believe that the new and ingenious Yyots might always be raised up to the per- 
theory evolved by bi from ae of the lottar eee gunnah or customary rate by an auction-pur- 
Beto Here it is Thowgh to say that tho idoa tiub Chaser, Or by any other landlord not bound 
landlords were intended by the suthors of the Permanent by special contract to accept a lower rate, 
Settlement to hava unlimited power of enhancing money On the other hand, I believe that, on a cor- 
rents with reference to the advancing prices of produce, is geet construction of the Regulationsand Acts 
one that wus repudiated by the ‘authors’ themseives, was bef Act X landlord legali 
unknown to the best of revenue officers from theirday to Store Act A, no landlord was iegaliy en- 
ours, and is inconsistent with Mr. Field's own theory atpage titled to raise the rents of any village ryote 


237 of the Digest, that the authors of the settlement were gboye the unnah to: ivi, 
absolutely iguorant of the economical fallacy of Sxing rore- ape Pe or customary swith or 
nue payments in money, j 


9. 'There is no doubt, however, that landlords in Bengal eonstantly have done so, and that 
their action has had the seal and sanction of the law courts; and I am not prepared to say that 
we can now in 1880 ignore all the changes that have taken place in the last 90 years in the 
relative positions of landlord and tenant throughout Bengal, or that we can now confiscate 
all the rights te which landlords may perhaps be said to have acquired a prescriptive title. 
One of these rights is certainly that of enhancing the rent of each individual tenant not 
entitled to hold at fixed ratea. 

But in considering the conditions under which enhancement should take place, and the 
limitations that should be placed upon it, it becomes highly important to remember the 
ancient position and privileges of the cultivators as a body. 

- 10. Practically the zemindar finds himself powerless to enhance the rent of the 
individual cultivator, and he has asked the Legislature to strengthen his hands, either by giving 
him a precise share of the gross produce, or by enabling him to assess the rent of the occupancy 
tenant by reference to those of tenants-at-will, 

This last proposal cannot, I submit, for a moment be entertained. The notion has met 
with the most complete refutation in the papers contributed by Bengal officers of all classes 
on Sir Richard Temple’s Rent Minutes of 1875 and 1876. There is more to be said in favour 
of the first suggestion that rent should have a distinct reference to produce; but the reports ` 
received make it clear that it would be highly dangerous and unjust to lay down any precise 
rule of distribution in the law. : 

11. My own view is that, under the law and custom of Bengal, no zemindar is entitled 
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© It in almost certain that in 1793 
it was in that the cultivator 
should get the whole net profits, 
after paying the rent as fåes fixed, or 
at any rate efter it had once been 
raised to full pergonnah rates; but 
. this privilege has been lost to him, and 
now the two parties having proprietary 
interests in the land must divide tho 
sorplus accruing from the increase in 
the value of prodace since then; and 
the one who hes most risk should get 
the larger share, 
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to rack-rent ony cultivator admitted to settlement on the 
village lands. On his demesne lands {his khamar, nij-jote, 
or seer lands) he can ask what rates he likes, but on the 
village lands the rates should be uniform, customary and 
fair, and such as to diride* equitably between the zemindar 
and the cultivator, i accordance with the custom that may have 
established itself in the village, the net profits of cultivation 
after defraying .all outgoings and the actual cultivator’s 
wage. This is what I conceive to be the constitutional 
theory of ryots’ rents in Bengal, even at the present day. 
{See also Sir H. Ricket’s remarks quoted at page 243 of the 


Digest.) 
12. If this theory be accepted, it is obvious that the only grounds on which a landlord 
ryot are— 


should be at liberty to enhance the rent of a settled individ 
(2) that he is paying rent at less than the village nirith, or 
(2) that he holds lands for which he is not paying rent at all. 


I have already admitted that a general rise in the value of produce must now-a-days be 
held to entitle a landlord to a higher rent, always provided that the enhanced profits, if any, 
derived from such rise in-value are divided between the landlord and the cultivator. But t 
cause being general, the landlord should only be able to secure 4is share by effecting a revision 
of the existing village nirité. If no general niri£A exists in a village, the only way of secure 
ing satisfactory arrangements for the future is to establish one as soon as may be. Probably 
the zemindars, if they see that they are not likely to get anything more from the Legislature, 
which must respect the rights of all classes and not of one only, will consent to accept these 
principles generally, 

13. The process of ascertaining these equitable general rates cannot, I think, be precisely 
Jaid down in the law. They can only be ascertained by local enquiry conducted by experienced 
revenue officers who will pay attention to all the phases of the economic problems involved, 
and arrive at a just conclusion by weighing in the scales of common sense and equity the 
conflicting considerations that will always be pressed upon them. I approve generally of the 
draft sections now before the Commission in which the area of enquiry ia limited to the 12 
years antecedent thereto. We must impose arbitrary limits of this kind if we are to arrive at 
any practical result. But the law should more distinctly prohibit enhancement on grounds (3) 
and (4) of draft section 1, unless the proceedings are meant to raise the general rates of s 
neighbourhood; and I would under ground (1) make it more clear that the individual ryot’s 
rent can only be raised to the rate generally ruling in his own neighbourhood. Then, I think, 
the law should lay down for the guidance of the Settlement Officer the general principle that 
the new rates are, as far as may be possible, to be so adjusted as that any increased profit from 
agricultural operations shall be divided between the landlord and the ryot in the same proportion 
ag may be found to have ruled that division at the earliest point of time taken for comparison 
in the enquiry. This will prevent any ruinous increase of rents, and at the same time serve to 
establish existing customs and give the landlords in each district what they have, rightly or 
wrongly, succeeded in actually getting. . ; 

` J4. Tf this is done, I see no need for recognising any class of ryots with special privileges 
as to rates—not being absolutely fixed rates. Every ryot of over three years’ standing would 
be protected agaist arbitrary ejectment; but he would have to'pay the customary village rates, 
unless the landlord specially agreed to let him sit at lower rates, At the same time we shall 
formally recognize the ryot’s beneficial interests in the soil, and make his tenant right a valu- 
able possession. It is so in fact now, and my proposals do not, in my opinion, introduce any 
new principle whatever. They aim only at completing what has been lacking in the legislation 


-on rent since 1793. 
R A. MACKENZIE. 
The 6th January 1880. 


Note by Mz. FELD, dated 18th January 1880, on enhancement, and in reply to Mr. Mackenzie's 
' note of the 6th idem. 


I Have read Mr. Mackenzie’s Note of the 6th instant. I agree with him— 


1—that the authors of Act X of 1859 did not intend to effect any radical change in 
the rights and status of the cultivating classes : i , 

. 2—that according to the law up to 1859 the only class of ryots recognized as entitled 
‘to hold at specially privileged rates were those ryote whose rates were fired for 
ever, {i. e., the mokarraridars and istemrardars, whose bistory is traced at pp. 
196, 220 ; 222 of the Digest, and in the judgments in the Great Rent Case— 
B. L. R. F. B., pp. 215, 309, 318) : : 

$—that on a correct construction of the Regulations and Acts before Act X, no 
landlord was Zegally entitled to raise the rents of any village ryote above the 
pergunnak or customary nirikh or rate: 

4—that we cannot solve the enhancement difficulty by settling the rents of oceupancy 
ryots with refereace to the rents paid by tenants-at-will: . 

5—that, according to the law and custom of Bengal, no zemindar is entitled to rack- 
rent ryots having a right of occupancy. 
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As to the firet point, Mr. Justice Campbell expressed a similar view in his judgment in 
the Great Rent Case :—“ It is absolutely certain that (whether or not they were strictly and 
sccurately right in the definition adopted) it was the intention of the Legislature to declare 
and define existing righte—not to create a new class of rights” The intention of the 
Legislature to which the courts can give effect is, however, not that intention which was in 
the breasts of the Legislators, but that intention which follows from the natural meaning of 
the language in which they have expressed themselves. When the first mentioned intention 
has been clothed in apt language the two intentions will be identical ; but when language 
has not been succesafully used, results will follow which the Legislature never designed or 
contemplated,” , 

As to the ¢hird point, Mr. Mackenzie makes the following observation in a note on the 
“margin :-— Mr. Field endeavours to show the contrary in his note on enhancement; but I 
believe that the new and ingenious theory evolved by him from a study of the letter of the 
Regulations is entirely erroneous. I can show this at length if need be. Here, it is enough 
to say that the idea that landlords were intended by the authors of the Permanent Settle- 
ment to have unlimited power of enhancing money rents with reference to the advancing 
prices of produce, is one that was repudiated by the ‘authors’ themselves, was unknown to 
the best revenue officers from their day to ours, and is inconsistent with Mr. Field’s own 
theory at page 237 of the Digest, that the authors of the Settlement were absolutely ignorant 
of the economical fallacy of fixing revenue ments in money.” 

Did I not know the great attention. which Mr. Mackenzie has bestowed upon the whole 
subject, including the contents of the Digest, I may have thought on reading these observa- 
tions that my colleague had followed the method of the best reviewers, cutting every tenth leaf, 
and reading about halfa page to obtain an insight into the author’s views. In order to prévent 
misunderstanding I think I ought to say that the above-quoted observation does not correctly 
state the theory put forward in the note on enhancement. I have never thought—and I 
certainly have not put forward the idea—that the authors of the Permanent Settlement intended 
landlords to have an unlimited power of enhancing money rents ; and I believe there is nothing . 
in the note on enhancement which goes to show that landlords were legally entitled to raise 
the rents of village ryots above the pergunnak rate. What the note does shew is that under’ 
the former Govgnment of the country the amount of revenue to be collected was settled by a 

in ES ui riodical measurement and assessment A that the Pou 
emam assessment given rate originated in this measurement and assessment; that, 

Wiad mggests au unlimited power inasmuch as the assessment was based upon an average of 
prices for a period of years, it contained within itself an 

element of increase of rent ss prices rose; that the early Regulations found this system in 
the country did not interfere with it,! and even referred to and acknowledged its existence ; 
that, as soon as ebwabs were invented (the history of their invention and development is 
given), this easy mode of enhancement took the place of the old method of periodically 
raising the pergunnah rate by a measurement and assessment, a process which involved so much 
more trouble; that, notwithstanding the prohibition of abwads by the Regulations of 1798 
and the consequent illegality of this mode of enhancement, the zemindars, as a body, persevered 
in it and suffered the old method to fall into disuse; that pergunnah rates in consequence 
died out, and when the Government recently put down adwate with a strong hand, 
the difficulties of the zemindars arose from the- fact of the former method having been 
lost, while the law of 1859 was found to be unworkable. There is nothing inconsistent 
with this in the theory at page 237 of the Digest. The authors of the Permanent Settle- 
ment did not infroduce the plan of periodically settling or establishing pergunnah rates by 
a measurement and assessment. They found this plan in existence, and, though they did not 
interfere with it, they certainly did not realize its value and importance. Had they not 
overlooked or been ignorant of the economical fallacy of fixing revenue payments in 
money, they would never have perpetrated the Permanent Settlement (which by the way was 
a settlement not of rent but of revenue), and they would doubtless have actively legislated for 
maintaining the periodical settlement of pergunnah rates by a periodical measurement and 
assessment (see remarks at page 202 of the Digest). Ata time when there was much waste 
land and cultivation was extending, the importance of periodical measurements must have 
been very considerable. The assessment was merely the mode of making a pergunnañ nirith, 
and the modus operandi (something very like which we now propose to restore) is given at pages 
197-199 of the Digest. While the sirith thus established was in force {i. e., during the 
period intervening before a new sirik was made), rents could not, I believe according to the 
custom of the country, be raised above the rates of this niriké. I have shown that, as a 
matter of fact, rents were raised by the illegal practice of awada; but I must beg to disclaim 
the ¥ new und ingenious theory” attributed to me, vzs., that landlords were legally entitled to 
. raise the rents of village ryots above the pergunnah or customary #iriké or rate. _ Pa 

The fi/tå proposition I have expressed in a more restricted form than that ia which it is 
enunciated in paragraph 11 of Mr. Mackenzie’s Note. He considers that no semindar is 
entitled to rack-rent any cultivator admitted to settlement on the village lands. I would re- 
atrict the ppitin to ryots having a right of occupancy. The Select Committee, who sat 
upon Act X when it was a Bill, remarked that the “ recognition of a right of ovoupancy in the 


1 Mr. Instice Campbell esys:—* I imagins that the framers of the early Regulations very probably contemplated 
periodical readjastment of rates between semindars and with reference to the valus of produce, in the same way 
as was originally contemplated in Akbar’s Settlement.”—3B. L. B., F. B., 251. 
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ryot necessarily implies some limit to the diseretion of the landlord in adjusting the rent of 
the person possessing such a right.” Referring to these remarks, Mr. Justice Campbell saya s= 
“Tf the ryot with a right of occupancy is liable to ejectment unless he pays the highest rate. 
of rent that can be obtained by competition, his position is made the same as a tenant-at-will, 
and the declaration that he has rights of occupancy appears to me to be a mere mockery.”— 
B. L. R., F. B., 291. At page 201 the Digest I have given some reasons for thinking that 
ots other than Aéudkashte had no protection. When Act X widely extended the protected 
ph it certainly-left wholly without protection all ryots who have not acquired & right of 
occupancy. The courts have so construed the Act, and the law on this point is well settled. 
I believe the result to be wholly in accordance with the intention of the Legislatore of 1859, 
, and with the state of the law before that year. At the same time I believe (and for the 
reasons given by Sir H. Ricketts, referred to y Mr. Mackenzie, and to be found at p. 243 of 
the Digest) that no landlord in Bengal can get from any ryot a reck-rent in the sense of a rent 
aes will leave the ryot, after the utmost exertion on his part, nothing but the bare wages of 
ur, 

With reference to Mr. Mackenzie’s proposal (paragraph 6 of his Note) to reduce the period 
of prescription necessary to entitle to protection from twleve to three years, I entertain grave 
doubts as to its policy and expediency. The experience of the past is strong to show that if 
for the classification of ryote in the existing law a new classification be now substituted the 
result will be a fresh erop of litigation—a fresh period of disturbed and uncertain ideas as to 
rights. Khudkasht ryots were the only ryote privileged and protected up to the passing of Act 
X of 1859. Two elements went to make up a Kéudéashé— (1) residence in the village; (2) 
occupation of land forming part of the village. Act X dispensed with the former, and aet- 
tled the unsettled ideas as to the latter by fixing a twelve-year period of prescription. It ia 
not said in the interest of the ryots that (1) this change in the law has prejudiced them as a 
body ; (2) that we ought to restore the law to the statue in quo ante Act X. Before we can 
fairly estimate the value of these two allegations, we must have a definite idea as to what was 
the state of the law before Act X was passed. This law was, I am afraid, not very definite, 
and it is therefore difficult to have a definite idea about it. It has been said that any period 

-of residence however short, and any occupation of land however brief, were sufficient to create 
a kiudhaskt, and that there is no doubt about this, ‘Io show that there is very considerable 
doubt, it ie unnecessary to multiply authorities. The matter was very fully discussed and 
‘inquired into in the judgments in the Great Rent Case, from which I shall quote two opinions > 

Mr, Justice Campbell said :—‘ At the time of the passing of Aet X of 1859, then the 
state of things was this: the tenures and rents of the ryots were still for the most part re- 
gulated by the old customs of former times. But two things specially required legal defini- 
tion— 

* First.—There was doubt as to the mode or prescription by which a kindkasAt or 
occupancy tenure was acquired, and which tenures were of this charac- 
ter. It was not certain whether mere settlement in the village on the 
ordinary terms, without limitation of tenure, gave such a right, or what 
length of prescription established that right. The various sale laws 
had also introduced a large element of confusion : different estates being 
variously affected according to the date of sale. And, what is perhaps 
most important of all, owing to the absence of public records in Bengal, 
the perishable’nature of private evidence, and the discredit attaching to 
private documents and oral evidence in this country, it was very difficult 
to prove whether a ryot’s holding was really ancient, or what was the 
date of its creation. The oldest holdings were imperilled by the absence 
of reliable proof. 

* Second.—There was an entire want of any regulated and defined legal mode of 
enhancing the customary money rates.”—(B. L. R., F. B. 257.) 

Mr. Justice Steer expressed himself thus :— Great and undoubted, however, as the above 
concessions were in favour of the above always somewhat privileged class of ryote, they were 
altogether eclipsed by those which the Act conferred on the next class of ryote, That a right 
of occupancy was acquired by anything short of an occupation from a period prior to the 
Permanent -Settlement—an occupation which entitled the ryot to be called a kAudkasht ryot— 
has always been, I think, a matter of doubt. But no manner of doubt can be entertained that 
the twelve-year occupancy right was altogether unheard of before the Act suddenly conferred 
the right.” è 

"E What ryote were entitled under the old laws to be called khudkasht ryots, and what ryote 
were entitled to be considered as ryots who had acquired a prescriptive right of occupancy, are 
subjects which, I think, have never been cleared up either by the express authority of law, or 
by the authority of any judicial ruling. Are kiudkasht ryote then, as spoken of in the Regu- 
lations, those, and exclusively those, who were kAudkasit at the time of the Permanent Set- 
tlement ; or does the term khudkasht embrace also those ryote who, since the time of the 
Permanent Settlement, had, by a long residence in the village in which they held and culti- 
vated land, acquired a prescriptive right of occupancy? These were, I think, even up to the 
passing of Act X moot questions, and are so still.” 

«While no doubt exists as to the right of those ryots who, from generation to generation, 
have cultivated the Jands of the village in which they reside for a period antecedent to the Per- 
manent Settlement, and, who without any doubt are entitled to be called and classed with 
kiudkasht ryote, the greatest doubt exists as to whether any other class or description of ryote 
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are entitled to be called Z4udkasht ryote. If any ryot, whose tenure came into existence since 
the Permanent Settlement, can by any means be called a Aiudkasht ryot at all, it certainly is 
not the ryot who simply lives in the village and cultivates the land of the village. To bea 
khudkashé ryot at ail implies that the ryot must not only be a cultivator of lands belonging to 
the village in which he resides, but he must be an hereditary husbandman. A diudkasht 
right is not acquired in a day, buf is transmitted ; and it has never, so far as my knowledge 
extends, been laid down what exact length of holding gives a title to a tenant to consider him- 
self a thudkuskt ryot.” 

“Certainly, the old regulations seem to point to other than those undoubted #Audkasht 
ryots whom the Permanent Settlement found upon the land; but what length of holding 
constituted a right by prescription*has never been definitely or inflexibly laid down. If deci- 
sione are to be found in which s prescriptive right was deemed established by an occupation 
short of the Permanent Settlement, there are, on the ether hand, plenty of decisions to show 
that length of occupancy was not deemed to entitle the tenant to be considered anything better 
than a tenant-at-will. If any other but the ancient ryot occupying from generation to gener- 
ation had the right of occupancy, no others had it; and therefore, in a vast majority of cases, 
Act X by the twelve-year rule of occupancy has created rights which never existed before. ” 

Ryota who resided in and held land belonging to the village at the time of the Perma- 
nent Settlement were undoubtedly kžudkasãt, and probably the period of residence and occupa- 
tion was then immaterial and remained immaterial for several years, while living evidence was 
forthcoming to prove residence-and occupation at the time of the settlement. As time passed 
and such living evidence become non-available, the natural substitute would be proof of living 
in the village and cultivating for a number of years. As has happened in all countries, the 
period of prescription from which the right was to be inferred came to be regarded as the origin 
of the right; and in later times some considerable period of residence and cultivation were 
regarded as necessary to make a kéndkaskt, From analogy to the period of limitation for 
immovable property, the period of twelve years came to be considered as the normal time. 

In support of the view that a considerable period of residence and cultivation was regard- 
ed necessary in later times, probably since 1822, in order to give the rights of a Liuddasht, I 
shall refer to æ few opinions of those who have most carefully considered the subject. Speak- 
ing of the state of things about the time of the Decennial Settlement and subsequently, down 
to, but before, the passing of Regulation XI of 1822, Mr. Justice Trevor says in his judgment 
in the Great Rent Case :—“ What then are those rights and interests recognized by law be- 
longing to the ryots—for with them we are alone concerned —which limit and control the right 
of the zemindar in his own estate? At the time of the Decennial Settlement the ryots were 
in Bengal, aa in other parts of India, divided inte Zéudéasht or resident and pyekesht or non- 
resident. It has indeed been contended before us that time is of the essence of a kindhkasht 
tenure: that a ryot simply residing in a village in which his land is, is not a 44udkasht ryot; 
and that in order to constitute a kAudkasht ryot under the Regulations he must be a resident- 
hereditary ryot, and that if he has not succeeded by right of heirship he does not fall within 
that cles of tenants. But it appears to me that, whether we look to the etymology of the 
word or to the thing itself, there is no reasonable ground for question.. KAudkasht ryote are 
simply cultivators of the lands of their own village, who, after being once admitted into the 
village, have a right of occupancy so long as they pay the customary rents, and therefore with 
a tendency to become hereditary, and with an interest in the produce of the soil over and above 
ths mere wages of labour and the profits of stock; in other words, above the cost of pro- 

uction. 

_ “These tenants seem at the settlement, practically and legally, though not by exprese 
statute, to have been divided into two classes, the Khudeasnt kadimi, and the simply kud- 
kaskt, or those who had been in possession of the land for more than twelve years before the 
settlement, and those whose possession did not run back so long. Both by the Hindu and 
Mahomedan law, as well as by the legal practice of the country, twelve years had been con- 
sidered sufficient to establish a right by negative prescription, that is, by the absence of any 
claim on the part of other persons during that period; and hence the doctrine which has 
obtained that kéudkaské ryots in possession twelve years before the settlement were under 
no circumstances, not even on & sale for arrears of revenue, liable either to enhancement of 
rent, or eviction from their holding, so long as they paid the rents which they had all along 
paid.”—(B. L. R., F. B., 214-215.) 

-We shall presently see that other high authority assigns a very different meaning to the 
term kiudkaskt, In all probability the derivation of the word will help but little to elucidate 
the question- Mr. Trench’s little volume supplies abundant instances of words, the meaning 
of which came to be wholly altered by the facts forming the history of their use; and the 
word “kdudkasht” in all probability fifty years after the Permanent Settlement carried 
in its signification something of the changes which half a century had brought about. 
Mr, Justice Trevor is probably right in his view that at the time of the Decennial and Per- 
manent Settlements time was not of the essence of a kAudkasht tenure. In those days popula- 
tion had not commenced to press upon the land; and to use an oft-repeated phrase, the 
competition was between zemindara for ryots not between ryots for land. With the progress 
of the country and the increase of population the usual results followed, and, when the com- 
petition came to be between ryots for land, those who had been for a length of time in 
occupation naturally had an advantage over new comers. i 

Mr, Justice Trevor discussing a later period says in the same judgment :—“ But when 
Regulation XI of 1822 was passed, the. use in section 32 of that law of the terms sindkasht 
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kadimi ryot, or resident and hereditary ryot with a prescriptive right of occupancy, to 
designate the cultivator, who would not be lishle to eviction on a sale for arrears of revenue, 
gave rise to the doctrine that kéudkasht ryots who had their origin subsequent to the settle- 
ment were liable to eviction, though if not evicted, they, under section 33, could only be called 
upon to pay rents determined according to the law and usage of the country; and also that the 
possession of all ryots whose title commenced subsequent to the settlement was simply a permizsive 
one, that is, one retained with the consent of the landlord. Again, by Act XII of 1841 and 
Act I of 1845 (which repealed the former), a purchaser acquired his state free of all encume 
brances which had been imposed on it after the time of the settlossené, and he was entitled, after 
notice given under section 10 of Regulation V of 1812, to enbance at discretion—aunything in the 
Regulations to the contrary notwithstanding—the rents of all ander-tenures in the said estate, 
and to eject all under-tenants with certain exceptions, amongst which are kaudkasht kadimi, 
but not simple kiudkasht, ryote. It follows that these laws distinctly gave the purchaser the 

wer to eject a khudkasht ryot whose tenure was created after the Permanent Settlement, and, 
if not ejected, they are liable to be assessed at the discretion of the landlord. This word ‘ discre- 
tion’ entirely annihilated the rights of the kAw/kasht tenants created subsequent to the settlement 
in estates sold under these lawa. It reduced them from tenanta with rights of occupancy, so 
jong as they paid the established rate of the pergunnah, or the rate which similar lands paid in 
the places adjacent, into mere tenants at the will of the zemindar, who might in any year eject 
them, and place in their stead any tenant competing for the land. It is, in short, introducing, 
into this country competition in the place of customary rents.” —(B. L. R., F. B., 219.) 

Mr. Justice Trevor here points out the natural effect of the sale laws upon the rights 
of ryots even in estates which had not come under the actual operation of these laws. This ia 
merely an example of that process of which the history of all countries furnishes instances, and 
by which rights having many points of similarity are constantly tending towards a more com- 
plete unity of incidents. j 

Sir Barnes Peacock in his judgment takes a very much more decided view. He says :— 
“T do not believe that, even before the Permanent Settlement, every cultivator who resided in 
the village in which his lands were situate, whether let into possession for a term or only as a 
tenant-at-will, or to hold from year to year, necessarily became a kåudkashi ryot. The defini- 
tion of AAudkaskt in Wilson’s Glossary (287) is a ‘cultivator of his own hereditary land.’ 
The words kud self or own, and kaskt to sow, show that the term bas reference to some 
proprietary rights, rather than to the fact of residence in the village. In column 267 of the 
same Glossary, tit-kAudkasht, the definition is ‘a resident cultivator—one cultivating his own 
hereditary lands, either under a zemindar or a coparcener, in a village’ Jn Bengal one clusa 
of them holding their lands at fixed rates by hereditary right sometimes sub-let them, except 
the part about their dwelling, in which they continue to reside, and, although ceasing to culti- 
vate and engaged in trade or business, they retain their designation of Z4udhkesht. The term 
is also applied in the North-Western Provinces to lands which the proprietor or the payer of 
the Government revenue cultivates himself. . 

“A khudkasht ryot probably derived his title by descent from or succession to one of the 
old village community, or some person who in ancient times had acquired a proprietary right 
im the land under the old Hindu or Mahomedan Jaw by reason of his having reclaimed it. 
Menu says—‘ Sages pronounce cultivated land to be the property of him who cut away the 
wood, or. who cleared and tilled it.’— (Chapter IX, paragraph 44.) So property in waste land 
was, according to the Mahomedan law, established by reclaiming it with the permission of the 

Imam according to Aboo Hanifa, and by the mere act of reclaiming it according to Aboo Yusof 
and Mahomed (see Baillie on the Land-tax of India, Chapter VI, paragraph 42). But, however 
this may be, it is clear that since Regulation II of 1793, by which the right of property was 
declared to be vested in the lenholders, 4 e., in the zemindars and independent talookdars, pro- 
perty in land which formed part of a permanently settled estate could not be acquired by 
reclaiming it from waste. How then could it be acquired except by contract or adverse. posser- 
sion, or by prescription going back as far as to the time of the Permanent Settlement? Iam 
of opinion that neither a right of proprietorship nor a right of oceupancy could have been 

mired by any other means in a permanently settled estate.” 

“The Directions to revenue officers, paragraph 130, show that the right depends upon 
prescription.” It is there said: ‘It is impossible to lay down any fixed rule defining what 
classes of cultivators are to be considered entitled to hold at fixed rates. They are known in 
different parts of the country by different names, as chupperbund, kiudkasht kadimi, mouroosce 
hukdar, §c., all of which terms imply attachment to the soil or prescriptive right. ‘Those who 
have no such right are commonly ealled kutcha assamis, or pyckashts. It has sometimes been 
supposed that all ryote resident in the village (khudkasht} are of the former class, and that 
those who reside in another village (zyekash?) have no righta. But there are frequent excep- 
‘tions to this rule. Many cultivators residing in the village are mere tenants-at- will, whilat 
those residing in neighbouring villages may have marked and recognized rights. Preseription 
is the best rule to follow.’ ” 

: * Tam clearly of opinion that a ryot who, after the date of the Permanent Settlement, 
and specially after Regulation V of 1812, was let into possession by a zemindar to hold as 
tenant for a fixed term, or at will, or from year to year, or without defining the period during 
which his tenancy was to continue, did not before Act X of 1859, merely by reason of an 
occupation for twelve years, hecome a khudkasht ryot”—(B. L. R., F. B., pp. 818-820.) 

Mr. Shore (afterwards Lord Teignmouth) considered that the rights of the ryote depended 
upon long occupancy, and Mr. Harington in this Analysis quotes him on several occasions. 
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The following are a few brief passages :— It is understood that the ryots by ong occupancy 
acquire a right of possession in the soil, and are not subject’ to be removed.”..... “ To require 

‘that the pottabs should be given for a definite time, as proposed by some of the Collectors, 
would diminish the force of that prescription which has established a right of occupancy in 
favor of the ryots.”..... “On the whole, therefore, I do not think ryots can claim any right 
of alienating the lands rented by them by sale or other mode of transfer, nor any right of hold- 
ing them at a fixed rent except in the particular instances of dhudkasht ryote, who, from pre- 
scription, have a privilege of keeping possession as long as they pay the rent stipulated for by 
them” —(Fctract from Harington’s Analysts, pp. 267, 281, 301.) 

Mr. Shore expressed a strong opinion that no perpetual right of possession, on condition 
of paying a fixed rent, should be conferred on those ryots who not then a declared or 
pescniptive title to such—(Hztracts, p. 805). Practically this opinion was embodied in 

gulation XI of 1822 (see B. L. R., F. B. 252.) 

The intention of the Legislature may be inferred from Act XII of 1841, section 27, which 
speaks of “ kåudkaskt or kadimi ryots having rights of occupancy at fixed rents or at rents 
assessable according to fixed rules under the Regulations in force.” So section 16 of Act VIIL 
(B.C.) of 1865 speaks of t4udkaskt ryots, or resident and hereditary cultivators. 

1 think the above will show that very great doubt and difference of opinion have prevailed 
amongst the highest authorities as to the mode in which AAudkashé ryots were created in more 
modern days, that the law on this point before Act X was most uncertain, and that the task 
of attempting to restore that law is now almost an impossible one. The village community, if it 
ever existed in Lower Bengal, has long been broken up, and the definition of a “ village” would 
raise insuperable difficulties. Doubtless this was felt by the framers of Act K of 1859, and 
influenced them to abandon the element “ residence in the village.” The effect of this was to 
extend privilege and protection to the pyckaskts, and the selection of twelve years as the 
necessary period of prescription for occupancy did not of itself cut down the rights of any 
AAudkaakt ; but although Act X did not expressly interfere with any customs not clashing with 
its provisions, people came to consider this Act to be a complete Code, and litigants in conse- 
quence made no effort to give evidence of customs. This, and not any inability to prove con- 
tinued occupancy for twelve years (as supposed by Mr. Mackenzie in paragraph 4 of his Note), 
I believe to be the measure of the mischief done by Act X. Our new Bill proposes to save 
such customs expressly; and, this being so, the classification of Act X ean no longer be said to 
cut down the rights and benefits of the ryots asa body. This classification has now been estab- 
lished for twenty years, -Change—especially change in the boundaries of established rights— 
ig not advisable ; and, in the above view of the whole matter, the substitution of a fresh classifi- 
cation of rights is, to my mind, now inexpedient. That any considerable number of the culti- 
vating class will be benefited by such a change has not been argued, and would, I think, be 
very difficult, if not impossible, tò prove. The small portion in whose interest the change is 

roposed have not asked for it, nor have mofussil officers or other persons asked it on their 
Penale ; and I am afraid that the benefit intended for the ryots as a class will be more than 
neutralized by the disturbance of ideas and by the litigation that will inevitably ensue—by the 
unwillingness of the zemindars to accept what they will regard as a further encroachment on 
their righta—and by the lessened estimation and diminished actual value that will necessarily 
attach to a right of occupancy, when any squatter can acquire it in the short space of three 
years, 


The 13th January 1880. C. D. FIELD. 


Note by Mr. Maogenzin, dated 20ih January 1880, on enhancement, in reply to the Hon’bla 
Mr. Field’s note of 13th idem, 


Tr is to me so satisfactory to find that Mr, Field now accepts the majority of the positions 
taken by me in my note of the 6th instant that I do not care particularly to enquire whether 
he has not in some respects a little ghifted his ground. We are all, I hope, arguing in order 
to arrive at truth and equity, and not for the sake of a barren verbal victory. But there are 
still some points of importance on which we differ, and I feel bound to set out somewhat more 
in detail my reasons for declining to accept Mr. Fieid’s conclusions where we are still apparently 
at variance. Mr. Field considers it hie duty to start doubts even where he does not himself 
personally endorse them. Iam not without hope that he will eventually be found on the same 
side as myself. Meantime, I must be content to argue against him. : 

2. In the first place, Mr. Field endeavours to vindicate the theory of enhancement enun- 
ciated in the appendix to the Digest from the criticisms casually passed upon it in the margin 
of my former note. I had said in that note that, on a correct construction of the Regulations 
and Acts before Act X, no landlord was legally entitled to raise the rents of any village ryots 
above the pergunnah or customary #irith or rates. E then remarked that “Mr. Field had 
endeavoured to show the contrary in his note on enhancement ; but that I stiit held that “the 
idea” (apparently adopted by him) “that landlords were entitled by the authors of the Per- 
manent Settlement to havo unlimited power of enhancing money rents with reference to the 
advancing prices of produce is one that was repudiated by the authors themselves, was unknown 
to the best revenue officers from their day to ours, and is inconsistent with Mr. Field’s own 
theory at page 237 of the Digest, that the authors of the Settlement were absolutely ignorant 
of the economical fallacy of fixing revenue payments in money.” 
` 5a 
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3. Mr. Field now avers that the foregoing observation does not correctly state the theory 
put forward in his note on enhancement. That no further injustice may be done him, I ree 
produce here his own condensed version of the argument in that note :— 

“I have never thought, and certainly have not put forward the idea, that the authors 
of the Permanent Settlement intended landlords to have an unlimited power of enbancing 
money rents; and I believe there is nothing in the note on enhancement which goes to show 
that landlords were legally entitled to raise rents of village ryote above the pergunnad rate. 
‘What the note does show is that, under the former Government of the country, the amount of 
revenue to be collected was settled by a periodical measurement and assessment; that the per- 

‘Tho acconnt of the sesessment given gunnah rate originated in this measurement and assessment ; 
at pages 197-98 of the Digest inno wise that inasmuch as the assessment was based upon an average 
suggests an “unlimited power.”* of Pe for . period of years, it contained within itself 
Wi may observe that I epoko ofan um, 28 element of increase of rent as prices rose; that the 

T iea pec Sta een early regulations found this system i the country did not 
Pree fp soe antaii Pelen uy x. interfere with it, and even referred to and acknowledged its 
` existence; that as soon ae adwabs were invented (history of 
their invention and development is given), this easy mode of enhancement took the place of the 
old method of periodically raising the pergunnah rate by a measurement and assesement—s 
process which involved so much more trouble, that, notwithstanding the prohibition of aéwads 
by the Regulations of 1793 and the consequent illegality of this mode of enhancement, the 
zemindars as a body persevered in it and suffered the old method to fall into disuse; that per- 
gunnah rates in consequence died out, and when the Government recent/y t put down aéwate 
with a strong hand, the difficulties of the zemindare arose 
from the fact of the former method having been lost, while 
the law of 1859 was found to be unworkable. There is 
nothing inconsistent with this in the theory at page 237 of the Digest. The authors of the 
Permanent Settlement did not inéroduce the plan of periodically settling or establishing per- 
gunnah rates by a measurement and assessment. They found this plan in existence, and, 
though they did not interfere with it, they certainly did not realize its value and importance, 
Had they uot overlooked or been ignorant of the economical fallacy of fixing revenue payments 
in money, they would never have perpetrated the Permanent Settlement (which by the way was 
a settlement, not of rent, but of revenxet), and they would 
doubtless have actively legislated for maintaining the period- 
ical settlement of pergunnah rates by a periodical measure- 
ment and assessment (see remarks at page 202 of the Digest). Ata time when there was much 
waste land, and cultivation was extending, the importance of periodical meaeuremente must 
have been very considerable. The aasesament was merely the mode of making a perguunah 
nirikh, and the modus operandi [something very like which we now propose to restore) is given 
at pages 97-199 of the Digest. While the airzéé thus established was in force (i. e., during the 
period intervening before a new niri#i was made) rents could not, 1 believe according to the 
custom of the country, be raised above the rates of this sir:44. 1 have shown that, as a matter 
of fact, rents were raised by the illegal practice of abwads ; but I must beg to disclaim the ‘new 
and ingenious theory’ attributed to me, viz., that landlords were legally entitled to raise the 
rents of village ryots above the pergunsak or customary niriéé or rate.” 

4. Mr. Field’s statement of his case is undoubtedly technically and literally correct, but 
I think it might have been clear to him from the whole tenor of my note, and especially from 
the marginal remark on paragraph 4, that my argument, in its complete shape, was not merely 
that before Act X no landlord was legally entitled to raise the rents of any village ryote, above 
the pergunnah or customary rate, but, further, that the landlord had no legal means given to 
him of effecting, by anything he could do, the raising of that pergunnah rate itself. He had 
to take it as he found it. ‘What it was’ being supposed to be a problem of fact to be solved 
by local enquiry. We know, of course, that practically it could not be so discovered ; but the. 
Legislature did not fully and unreservedly recognize that truth till 1859. We know also 
that landlords did arbitrarily raise rents from the Permanent Settlement up to 1859. My 
position is that their right to do so had no legal or constitutional basis, though I am ready now 
to accept, under proper legal restrictions, the custom they have succeeded in establishing. 

5. I now proceed to examine Mr. Field’s theory more fully. 

_ Át starting he informs us (page 196 of the Digest) that he will refuse to look at anythin, 
that has been ‘said or written, or proposed or discussed,’ before the regulations were Let 
even though it was said or written, or proposed or discussed, by the members of the Legistature 
itself. ‘ Much more will he refuse to look at anything ‘said or written, or thought or opined,” 
before the Permanent Settlement, or a quarter of a century after it.” He will be guided onl 
by the actual language of the Regulations themselves.. As to this canon of interpretation, I 
will only say that even if it is correct generally, which I doubt, it certainly is in this connec- 
tion a very mistaken one. The Regulations were not the deliberate outcome of the discussions 
of a separate legislative assembly, but are merely resolutions of the executive Government, 
which the very men who them often acknowledged, in documents quite as formal, to be 
mistaken or to have failed to express their meaning or give effect to their intention. There 
can at any rate, for purposes like those of this Commission, which are not judicial in any sense— 
there can, I say, be ne better guide to the meaning and scope of a regulation, and the facts it’ 
was intended to meet or create, than any discussions in connection with it where these can be 
diseovered on the records of Government. 

8. In this particular case, however, I am ready to abide for the moment by the letter of 
the Regulations, inasmuch as I think that Mr. Field’s theory of enhancement does not really 


+ When? 
A.M. 


$ Who said it was otherwise? 
A. 
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rest_on the law, but on his own peculisr interpretation of the law. He quotes clause 2 of 
section 60 of Regulation VIII of 1793 as follows :— 


“No actual proprietor of land, or farmer, or persons acting under their authority shall 
cancel the pottabs of the AudsAast ryots, except upon proof that they have been obtained by 
collusion ; or that the rents paid by them within the last three years have been reduced below 
the rate of the nirikbundy of the pergunnah ;'or that they have obtained collusive deductions ; 
or upon a general measurement of the pergunnah for the purpose of equalising and correcting. 
the assessment,” 

He then goes on to say— : 

“Tt is clear from these provisions that the pottahs of ryots other than khudkhast ryots 

® This ia a very wide, and I believea could be cancelled, and that such other ryots had no protec- 
very gemoos, deduction. nt ryots tion whatever from aga ea eee e A age 
wore originally pı „as will beseon ryots were protected from enhancement beyond the pergun- 
Poirager tog EN an nah rate (that is, the nirikbundy made at the last measure- 
lished rates wera to be given to aif ment and assessment) until 2 new measurement and assess-. 
ryote who applied for them. ment were made, and a higher rate established as the result. 

LM Looking back from this distance of time, it is impossible to 
help regretting that the Legislature, instead of assuming this process to be ordinary and usual, 
did not expressly declare that proprietors were entitled to make a measurement and assessment 
for the purpose of correcting the pergunnah rates; at the same fime laying down some rules- 
as to the mode in which the process was to be conducted and the periods within which it 
might be repeated. It may, however, well be that the thing was so familiar to every one at- 
the time that the necessity for such rules occurred to ne one.” i 

Surely, rather, it is surprising that this theory occurred to no one before the year 1879. 

7. But the fact is, I believe, that Mr. Field has entirely mistaken the meaning and object 
of the clause about the measurement and assesement. The very words of the section show 
that the process was to be employed, not for endancing the perguonah rate, but for equalising 
and correcting inequalities of assessment existing within the pergunnah. Mr. Field seems to 
me to have missed the significance of section 60 altogether. 

Section 54 of the Regulation directed proprietors to ‘revise the impositions apon ryots, 
called abwab, &c., and to consolidate the whole with the assul into one specific sum.’ The assul 
is thus, it will be seen, regarded as s sum certain, to find which involved no difficulty. It was 
in fact, as we know, the proper pergunnah rate. It was, in the view of the Regulation, only 
the abwabs that wanted revision and final settlement. Proprietors of large estates were to: 
take up this revision by gtrgunaads, and to complete it by April or September 1792, that being 
the date specified in the rules (promulgated originally in 1789 and 1790) for the delivery of 
pottahs in the manner prescribed in the sections following. 

Section 55 forbade the imposition of new abwabs in future. 

Section 56 set forth that in the time landlords and ryots would probably enter into agree- 
ments for a specific sum for a certain quantity of land, irrespective of the kind of produce 
grown on it; but as it was frequently the established custom to vary the pottah according te 
produce, engagements recognizing this custom were to be specific as to the quantity of land, 
species of produce, rate of rent, &. 

Section 57 prescribed ‘that the renfe to be paid by the ryots, by whatever rule or custom 
regulated, should be specifically stated in the pottah.” Jf rates only could be specified, or where’ 
Tents were paid in kind, the details and conditions were to be clearly set out. (I note in 
passing that rents are here looked on as regulated by a then existing recognized rule and custom 
only.) 
7 Section 58 directed each landlord to prepare forms of pottah conformable to the foregoing 
rules, and adapted to the circumstances of his estate. These wers to be approved by the Col- 
lectors and registered, and every ryot was entitled on application to receive a pottah in the 
approved form. . 

Section 59 declared that the ryot might demand a pottah as above when once Ais rent had 
been ascertained and settled (i. e as provided in section 54), and prescribed a penalty for 
refusal to grant this. $ 

Section 60 then went on to provide for the treatment of /eases and pottahs found in 
existence when the foregoing revision might be begun, and declared in its first clause that 
all leases to under-farmers and ryots (of every class), made previous to the Settlement, 
and not contrary to any regulation, were fo ren their term, unless proved to have been 
obtained by collusion or from unauthorized persons. Then comes clause 2, which is quoted, 
above. 

_ 8. Now obviously, as it seems to me, the whole of section 60 is meant’to deal with cases 
of existing pottaks, and clause 2 merely contemplated one kind of existing pottah, not dealt with 
by clause 1—a pottah, that is to say, that would not necessarily expire after a fired term. 
These pottahs without specification of term were those held by Adudéasht ryots, and were 
not to fe interfered with, unless (1) they had been obtained at unduly low rates by collusion ; 
or (2) the rates had been reduced below ihe pergunnah rate within three years precedin, 
1790; or (8) there had been collusive deductions given in them; or (4) unless a general 
measurement of the pergunnah took place in order to egwalise and correct the assessment. 
The last clause of section 54 implies that the operation of revision was to be done once and 
for all. The whole object of clause 2 was to prevent those KAudkashts who were holding 
at éess than perguonah rates from having those rates increased under ordinary circumstances 
in the course of that revision. It is impossible to believe that if this measurement and 
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assessment was meant to be an ordinary and recurring way of raising the pergunnah rate 
this would not have been distinctly stated, instead of being wrapped up in a single phrase, 
coming in quite incidentally in a section regulating merely the treatment of existing 
bemiydia pottahs. 

9. Section 61 fixed the dates (in 1792) by which pottahs were to be delivered, and enacted 
that, “ after the expiration of the year 1198, no tugagements for rent, contrary fo those ordered 
above, were to be held valid.” Surely these terms contemplate a completed, and not a con- 
stantly recurring, operation of revision and assessment. 

10. But after all the conclusive answer to Mr. Field’s argument is that the word assess- 
ment has no reference whatever to ryota’ rents. Throughout the papere of the time it 
refers only to the sudder jumma or Government demand of revenue. If Mr, Field wili 
refer to Mr, Shore’s “ proposition deduced from the argumente in his Minute” of July 1789, 
from which these sections are taken verbatim, and will first study the meaning of the words 
“assessment” and “ tukseem” in paragraphs 463-€9 of the Minute itself and throughout the 
appendices to the fifth report, he will see that the operation referred to in clause 2 of 
section 60 was merely a possible part of the process of distributing the demand of eudder 
jumma. The zemindars were bound to distribute this over the pergunnahs and villages of 
their estates that it might be clear, in case of transfers, what burden of jumma each per- 
gunnah or village bore. The clause, therefore, simply means this: that, if in the process of 
distribution of sudder jumtha according to assets it was found that khudkasht ryote in any 
village held pottahs at ¿ess than the pergunnah rate, they might be raised thereto if this 
enhancement was necessary to enable their village to bear its fair share of the assessment, 

11. Mr. Field says that the authors of the Permanent Settlement found the plan of 
periodically settling or establishing pergannah rates by a measurement and assessment in 
existence, and failed to realize its importance. I deny that they found any such plan in 
existence. He thinks that there were rules for commuting the State share of the annual 
produce into money rents; and that those rales were periodically {he says decennially)*re- - 
vised according to the price of produce. I deny that any such general practice or custom 
existed at the time of the settlement, or for many a long year before that. He has been 
misled apparently by the following passage in Mr, Justice Campbell’s judgment in the 
Great Rent Case (B. L. R., Full Beach, page 251) :— 

I imagine (says Mr. Campbell) that the framers of the early regulations very probably 
contemplated periodical re-adjustment of rates between zemindars and ryote with reference to 
the value of produce in the same way as was originally contemplated in Akbar’a settlements 
(Elphinstone, page 476), the plan of which was that the money rafes were to be fixed every 
ten years on the average rates of the preceding ten; that is, the grain rates remaining the 
same, the money rates were to be adjusted in proportion to the average price of grain. 
But no express provision was made to thie effect in the Regulations of 1793. 

Quite so; and if, instead of trusting to Mr. Justice Campbell’s “imagination” and Akbar’s 
original intention, we refer to the appendices to the fifth report, especially to Mr, Grant’s 
Analysis of the Finances and Revenues of Bengal, and Mr. Shore’s review of that, in paragraphs 
10 to 150 and paragraphs 437 to 447 of his Minute of June 1879, we shall see that Akbars 

* See paragraph 378 of Mr. Shore's intention had never been carried out # while, reading further, 
Minute. we shall learn what the authors of the Permanent Settlement 
did actually contemplate in the matter of ryot’s rents. i 

12. Mr. Shore assumes as almost axiomatic that it was only an increased demand upon 
the zemindar by Government that could possibly warrant an increase in his demand upon his 
under-tenants or ryots (paragraphs 378 to 359). He says it is the “custom of the country” 
that zemindars ‘give pottahs to their tenante, stipulating that their rente shall remain the 
same as long as his quit-reut is unaltered.” The rents to be fixed in the pottahs to be given, 
under the new assessment then pending would, Mr. Shore said, “ become a new assul jumme 
for each ryot, and ought to be as sacred as the zemindar’s quit-rent.” Indeed, we know from 
the appendix to the Select Committee’s Report of 1832 that Mr. Shore definitely proposed 
to “fix the maximum rates payable by the cultivator to the zemindar at those actually in force 
when the Permanent Settlement was introduced, which, though confirming existing illegal 
cesses, would at any rate have placed a bar against further abuse, and given a precise limit- 
ation to the landlord’s demand. ‘The local or pergunnah rates, left undefined, were, however, 
preferred.” (p. 24.) 

In the Behar resolutions it was distinctly prescribed that if there was any established and 
recorded jummabundi, that was to be the rule for demanding the rents which the zemindara 
were to follow in future. 

"Lord Cornwallis, in his Minute of 18th September 1789, discussing the expediency of 
making the settlement permanent, spoke of the great advantages given by this “to the 
zemindars, talookdars, and ryots”’ Mr. Shore, in bis Minute of the same date, said the re- 
gulations “were principally calculated for the ease and security of the ryots”—an utterly 
meaningless phrase if they were intended to be left liable to periodical measurement and 
enhancement. Again, one of his objections to making the settlement permanent was that 
it confirmed all the existing taxes (abwabs) levied by zemindars on their estates, while it 
prohibited any new taxes in future. And to prohibit such, is (said Mr. Shore) “saying to 
the landlord, you shall not raise the rents of your estates!” His main objection to perma- 
nence was in fact that the Government bad no clear knowledge of what the ryote were paying, 
gnd gould afford to pay; and his assumption throughout is that they would never pay more 


REPORT OF THE BENT LAW COMMISSION. 393 | 


than they were doing if the settlement were made permanent. Lord Cornwallis entirely 
endorses this in his Minute of the 3rd February 1790. The only ways Lord Cornwallis re- 
coguized: as open to @ landlord efter 1793 for raising his rents were (1) “ inducing the ryots 
to cultivate the more valuable articles of produce” {i.¢., those that pay a higher rate in the 
established nirikhbandis) ; and (2) clearing the waste lands. 
13. Mr. Field in his note repeats his statement that, if the authors of the Permanent 
Settlement had not overlooked or been ignorant of the economical fallacy of fixing revenue 
ments in money, they would never have perpetrated that settlement, and would doubtless 
tees actively legislated for maintaining the periodical settlement of pergunnah rates by a 
periodical measurement and assessment. Shades of Grant, Shore, and Cornwallis! If there 
was one thing those great men did na? overlook it was the relation of specie to produce. I could 
quote a dozen passages, but will content myself with one. Lord Cornwallis, in his Minute of 
8rd February 1790, arguing that the assessment will not be more than the zemindars can per- 
manently Pay, writes :— 
“ Equally favourable to the contributors is the probable alteration in the value of silver ; 
for there is little doubt but that it will continue to fall as it has done for centuries past in- 
roportion as the quantity drawn from the mines and thrown into the general circulation 
increases, If this be admitted, the assessment will, however, gradually lighten, because as the 
value of silver diminishes, the landholder will be able upon an average to procure the quantity 
which he may engege to pay annually to Government with a proportionately smaller part of 
the produce of his lands than he can at present.” i 
Lord Cornwallis would have applied the same argument mutatis: mutandis to the ryote 
rente, Not to the land revenue, but t the Company’s trade, and, in the distant future, to 
general taxation, direct or indirect, did the Government of 1793 look for increased resources 
when Government should require them. 

+ 14. I still hold that under the old customary law of Bengal no landlord could 
rack-rent any cultivator admitted to settlement on the village lands. Mr. Field says that 
undgr Act X he may not rack-rent any ryot having a right of occupancy, and draws the line 
there. Our statements do not directly clash. I hold that before Act X the zemindar 
could properly only demand established rents from settled ryots, meaning khudkhasts. 
Mr. Field admits this. Pyekhasts paid Zess than the village rates as a rule. So the only effect 
of Act X in this respect has been, as I said before, to injure the khudkhasts. (I may say in 
passing that I have no doubt the old law and custom of the country made the pergunnah rate 
a maximum rate for al? classes of ryots, khudkhast or pyekhast.) . 

15. But Mr, Field and I differ as te what constituted a Aiudhkhast, and this difference 
becomes important when considering the question of ejectment at the pleasure of the zemindar 
and my proposal to protét from such ejectment all ryots settled for three years or more. 
Tt is true that Mr. Field professes that he only desires to show that doubt and difference 
of opinion prevailed among the authorities, and that the law before Act X was uncertain ; 
but his whole argument leans to one side, and is designed to support his conclusion that 
it is impossible now to attempt to restore in any shape the old state of things. I am, of 
course, well aware of all the mischief done to the ryot’s position by the neglect of the 
Legislature, by the constructions put upon the sale laws, and by the narrow technical rulings 
of the courts. But my contention is that, notwithstanding all this, the ryot has practically 
retained certain simple but fundamental rights which it is still open to us to recognize and 
establish on a definite basis, and I hold that to do this would benefit, not only the ryot, but 
the zemindar and the government of the country. I must, however, follow Mr. Field’s note 
for the present. 

: 16. Mr. Field sets himself to prove that the law, as in force before Act X, did not recog- 
nize a man as a khudkhast ryot unless he had been dong settled in the village. His proofs 
are taken from the remarks of the Judges in the Great Rent Case, supplemented by a few 
quotations from Harrington’s Analysis. He has been led away from the sound and reason- 
ablé“theory enunciated in his own introduction to his edition of the Bengal Regulations, page 
24. There he showed us dhat every man cultivating land in his own village was a khudkhast, 
and that such tenants once induced to settle in a village were fostered and developed into pêr- 
manent tenants. That is exactly my contention, that the test of the tenure is the man’s 
admission to the village and his intention of settling there. Mr. Field now says that he was 
not recognized unless he had been long there, at the very least twelve years, during which 
time he was at the mercy of his landlord. Mr. Field begins by quoting Mr. Justice Campbell 
as admitting that doubts existed as to what constituted a khudkhast ryot and as to how the 
khudkhast tenure was acquired, whether by mere settlement or by some length of prescription. 
But he omits to tell us Mr. Campbell’s own opinion, which is this (page 253 F. Bench 
Rulings) :— 

bs Sh being the laws, it may be conceded that from the time of the Permanent Settle- 
ment the zemindars have been free to make such arrangements and contracts as pleased them 
regarding all land in which no rights were heid by ryots or others at the time.of the settle- 
ment, or which at any time might lapse by the failure or abandonment of the ryots, subject 
only to this that a man once admitted on an ordinary khudkbast tenure without limitation 
of time could not be ejected or enhanced beyond the customary rates, except in certain cases 
by an auction purchaser.” .........4.. According to the ancient custom and present under- 
standing between the parties, the new ryot who permanently settled in the village as a kbud- 
khast or resident ryot acquired all the rights, privileges, and immunities accorded by usage 
to khudkhast ryots. The ryote so settled were protected in the first instance by law in case 
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of sale, and after the passing of Regalation XI of 1822, they were in practice protected by 
habit and the interest of the purchaser, and resumed their former status, Of resident tyota 
only the few who may have come in under special contracte at variance with the custom, or 
whose tenures passed under the Sale Lawa of 1841 and 1845, held on other than the cusa 
tomary terms.” 

Mr. Campbell held as strongly as I do that, though the Sale Laws or rather the readings. 
put on those laws has introduced confusion, the great mass of the peasantry were practically 
Khudkhasts and entitled to protection. He quotes from Holt Mackenzie’s evidence given 
in 1832 to prove this position, the very anse È quoted in my speech last year in Counvil, 

17. Next, Mr. Field quotes Mr. Justice Steer. I decline to waste time in discussing 
Mr. Steer’s views of the law. A Judge who could say that it had always been a matter of 
doubt whether a right of occupancy was acquired by anything short of an occupation from 
a period prior to the Permanent Settlement shows such blank ignorance of the revenue history 
of the country as to be unfit even to enter the arena of discusston. 

18. Mr. Field, who originally told the Commission that a ryot could never have been 

+a khudkhast save by Zong prescriptive occupancy, is now disposed to say that this long pre- 
scription was only acquired in later times, probably since 1822. He quotes Mr. Justice Trevor, 
who, after stating that—“ Khudkhast ryots are simply cultivators of the lands of their own 
village, who, after being once admitted into the village, have a right of occupancy so long as 
they pay the customary rents, and therefore with a tendency to become hereditary,” went on 
to say that— 

cf When Regulation XI of 1822 was passed the use in section 32 of that law of the 
terms khudkhast and kudimi ryot, or resident and ehereditary ryot with a prescriptive right 
of occupancy, to designate the cultivator whe would not be liable to eviction on a sale for 
arrears of revenue, gave rise to the doctrine that khudkhast ryots who had their origin subse- 
quent to the settlement were liable to eviction, though, if not evicted, they under section 83 
could only be called upon to pay rents determined according to the law and usage of the 
country ; and also that the possession of all ryots whose title commenced subsequent to the 
settlement was simply a permissive one, that is, one retained with the consent of the land- 
ord.” 

19. It will be observed that Mr. Justice Trevor does not himself endorse the doctrine 
here set forth. He was right in his reticence, for the meaning and intention of that regula- 
tion was for other than some parts of its wording taken piece-meal would lead one to suppose. 
This is fully discussed in a letter from the Sudder Board, dated the 19th September 1834, 
printed in a volume of “ Papers regarding the eonsequences to under-tenures of the sale of 
an estate for arrears of revenue, 1~53.” 1 cannot go into the point very fully here for want 
of time, but I may briefly say that the true construction of the r®gul.tion was admitted to 
be this. Section 30 only puts the auction purchaser in the shoes of the original engager, 
and enables him to cancel “ agreements with ryote or the like settled subsequent to the settle- 
ment,” subject only to such conditions of renewal az attached to the tenure at the time of 
settlement. Section 32 printed khudkhast, kudimi ryot, with a stop between the words. 
While section 33 says that auction purchasers were not entitled “in any respect to annul or 
diminish the title of the ryets to hold their land, subject to the payment of fixed rents or rents 
determinable by fixed rates according to the law and usages of the country.” Accordingly the 
Board and Government held that after Regulation XI of 1822 “ khudkhast and kudimi ryots 
could not be called on to pay a higher rent than waa demandable by the former proprietor, and 
could not be ejected.” The change made by Regulation XI of 1822 was, they said, this: that 
òther ryots not khudkhast could be ejected and dispossessed without limit or condition ;” 
whereas formerly they could only be enhanced summarily, and not dispossessed unless they 
refuse] to engage on the terms proposed under clause 5, section 29, Regulation VII of 
1799. ; 

20. Mr. Justice Trevor goes on to say that under Acts XII of 1841 and I of 1°45 
a purchaser was entitled to “ enhance at discretion the rents of all under-tenants, and to 
eject all under-tenants with certain exceptions, among which are khudkhast kudimi but not 
simple khudkhast ryots.” But here Mr. Trevor misquotes these laws, which protect, not 
“ khudkhast kudimi” ryots only, but “khudkhast or kudimi” ryote baving rights of 
occupancy at fixed rents, or at rents assessable according to fixed rules under the regulations 
in force. 

21. Now, the Landholders Society, when the draft of Act XII of 1841 was under discus- 
sion, asked the Government to make it clear by a definite section that only khudkhast-kudimi 
ryots holding from before 1793 were meant to be protected, and that new khudkhaste were 

` only tenants-at-will. This idea was, however, scouted by the Board and ignored by Govern- 
ment, and the changes made from time to time in the drafting of the section show to my 
ming that the ultimate intention of the Legislature was to protect any khudkhast ryot or 
kudimi ryot who, under the regulations hitherto in force, had a right of occupancy. No 
change was, in fact, intended to be made in the rights of resident ryots. There is no particle 
of evidence of any such intention, and in the absence of euch, surely acknowledged pre-existent 
rights must be held to have been untouched, whatever doctrines the courts, in their ignorance 
of revenue terms and history, may have educed from the letter of the laws. 

22, Mr. Field’s next authority is Sir Barnes Peacock, who said he “ did not believe” that 
even before the permanent settlement every resident cultivator necessarily became a khud- 
khast. I decline to accept that eminent Judge’s “ belief” as settling any point of revenue 
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history, or to pin my faith to hia dissertations on the original meaning and derivation of the 
word “khudkhast.” The directions to revenue officers quoted by Sir Barnes relate to the 
customs of the North-Western Provinces only. 

23. Mr. Field, though quotings from the Great Rent Case so freely, does not tell us 
that Mr. Justice Seton-Karr, Mr. Justice Kemp, Mr. Justice Morgan, and Mr. Justice 
Norman, all expressed opinions more or less in favour of the theory that time.was not of the 
essence of a khudkhast tenure. Mr. Norman said—“ I do not think that the right of occu- 
pancy was formerly confined to those who had acquired such a right by prescription. It 
extended to all whe had given unequivocal proof that they intended to remain at the place 
of their settlement, and who had been recognized as fixed residents of the locality, although 
their holding may bave been of recent date. I agree in what I understand to be the opinion 
of other members of this Court, that length of time or ancient origin was not essential to his 
existence.” 

24. Mr. Field next telle us that Mr. Shore considered that the rights of the ryots depend- 
ed upon Zong oceupancy, but Mr. Field has only referred to the extracts from his Minutes in 
Harrington’a Analysis; and he does not quote passages from Shore, even where reproduced by 
Harrington, where they do not seem to support his case. Thus, he quotes from page 267 of 
the extracts, but he ignores the following at page 252 :— 

“ There are two other distinctions of importance also with respect to the rights of the 
ryote. Those who cultivate the lands of the village to which they belong, either from length 
of occupancy or other cause, have a stronger right than others, and may in some measure be 
considered as hereditary tenants, and they generally pay the highest rents.. The other class 
mee lands belonging to a village where they do not reside; ‘dey are considered tenants- 
all-will”? : 

Here we observe that Mr. Shore gives what he considers an exhaustive division; that all 
ryote nof pyekhast are khudkhast with a tendency (as it is elsewhere expressed) to become 
hereditary, and that length of occupancy is not essential to this tenure. 

Mr. Field quotes page 281, but not page 272, where Mr. Shore says :— 

“ Pottahs to the khudkhast ryots, or those who cultivate the land of the village where 
they reside, are generally given without limitation of period, and express that they are to hold 
the lands ‘paying the rents from year to year. Hence the right of occupancy originates......... 
I understand also that this right of occupancy is admitted to extend even to the heirs of 
those who enjoy it.” G 

If tbis does not refer to new ryots, language has no significance. 

The word ‘preseription’ used by Mr. Shore in the passage quoted by Mr. Field is shown 
by the context to refer, not to a period of time as essential te create the right, but to the oid 
usage of the country which recognized oceupaucy rights as existing for all khudkhast ryote. 
The quotation from page 301, by the way, is from Mr. Harrington himself, and not from Mr. 
Shore, and the way in which Mr. Harrington used the term ‘ preseription’ may be gathered 
from page 305, where Mr. Harrington writes—“ I am of opinion no perpetual right of posses- 
sion on condition of paying a fixed rent should at present be conferred on those ryots who have 
not already a declared or prescriptive title to such.” 

25. Again, while quoting from Harrington’s Analysis reference should surely have been 
made to the note by Mr. Colebrooke (beginning at page 326 of the extracts), explaining Ais 

- view of the ryot’s position and the true intention of Regulation V of 1812 which was drafted 
by him. In that note Mr. Colebrooke shows that the regulation arrived at no more than doing 
away with collusive leases made in contemplation of attachment and sale. “If the tenant 
were in possession during one or more anterior years, no just suspicion can be admitted against 
his lease,” said Mr. Colebrooke. He shows also that the old laws were meant to maintain 
under all circumstances the right of oecupancy of the khudkhast ryot or resident cultivator ; 
and set forth his view thet “ ¿he ryot should be supported in his ancient and undoubted privi- 
lege of retaining the ground oceupied by him so long as he pays the rent justly demandable,” 
according’ to the usage. The “khudkhast ryot” (in the most general sense) was held by Mr. 
Colebrooke entitled to demand a renewal of his pottah at estublished rates: or where these 
were not clear, at rates payable for similar lands in the vicinity; or, in case of a general can- 
celment of leases, at the rates not exceeding the highest rate paid during any one of the three 

years preceding the cancelment. That the real scope and object of Regulations V of 1812 and 

VILL of 18]2 was grievously misunderstood, we know; but a careful study will convince 
any = that they did not make the great change in ryots’ rights that has sometimes been 
supposed. 

PPOs. T have read through masses of documents on the question of the effects and intent of 
the Permanent Settlement and the rights of all classes interested in -agriculture, and I find 
everywhere a general concurrence of opinion that by the customary law of India the actual 
cultivators of the soil, in the broadest sense of that term, were held entitled to protection and 
to be maintained in the peaceable occupation of their fields. Until very recent years no one 
ventured to say that a ryot was to be protected or not according as he could prove that his 
landlord’s discretion was or was not barred by limitation. 

27. There cun be no better test of the true rights of the peasantry at each epoch in their 
history than the statement by the Government that makes the laws of what it conceived their 
position to be, or the evidence of revenue officers as to what they actually found existing. In 
this view I quote the following passages from the appendix to the Select Conimittee’s Report 
of 1832, From Bengal Revenue letter of 7th October 1815 :— 

“ Although we have but too strong grounds to believe that the ryots are frequently sub- 
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jected to exactions by zemindars and others, and although we unreservedly admit that the 
existing institutions of this country are very imperfectly calculated to afford to them in prac- 
tice that protection to which on every ground they are so fully entitled, yet their rights, con-, 
sidering the subject abstractedly, do not appear to us by any means enveloped in that ebscu-* 
rity which might be supposed from the elaborate discussions which the subject has occasion- 
ally undergone. We consider it as a principle equally applicable to all the provinces imme- 
diately dependent on this presidency, and we believe we may safely add to the whole of 
India that the resident ryots have an established permanent hereditary right in the soil which 
they cultivate so long as they continue to pay the rent justly demandable from them with 
punctuality. We consider it equally a principle interwoven with the constitution of the differ- 
ent Governments of India that the quantum of rent is not to be determined by the arbitrary 
will of the zemindar, but that it is te be regulated by specific engagements contracted between 
the parties or their ancestors, or in the absence of such engagements by the established rates 
of the pergunnahs or other local divisions.” 

27 (a). The Government letter goes on to condemn the Regulations of 1793 and 1803 
and of 181% for mixing up the pottahs of ryots with tenures of a different character. 

27 (8). I lay on the table a report by Mr. Sisson, the well-known Judge of Rungpore, 
on the condition of the ryots, dated the 2nd April 1815, as reprinted in volume 2 of Glazier’s 
notes from the Rungpore records. This most valuable document was noticed by the Court of 
Directors in its Revenue letter of the 15th January 1819. I would beg a perusal of it. I wlll 
here only quote his remark on section 60, Regulation VIII of 1793, as it showa how he would 
have viewed the argument Mr. Field has based on that section. He says— 

“ It is imagined by many that this clause restricts the operation of the above clauses 
(sections 52, 54, 55) {and) of section 7, Regulation IV of 1794, to the khudkhast, or as the 
are sometimes called, chupperbund ryots; but this construction is clearly erroneous, the mani- 
fest intent being to exempt the khudkhast ryots under certain circumstances from the opera- 
tions of the above rules. Al! ryots, pyekhast, as well as khudkhast, were held equally entitled 
to the benefits of a fixed ninkhbundi, though pyekhast ryots would not generally benefit by 
the privilege, since they would obtain, as an encouragement to till in a strange village, better 
terms than the rate which the khudkhast tenant would pay for land of the same quality.” 

27 (ec), The Directors’ Revenue letter above quoted is an elaborate review of the good 
intentions of past Governments as to protecting the cultivators of the soil in their possessions 
subject only fo fixed rates and the failure to give effect to such intentions in practice. They 
show how the law had from its obscurities been twisted to favour the discretionary powers of 
the zemindars as to ejectment and enhancement, and they repudiate that interpretation as 
erroneous, though natural. The whole mistake had arisen, they ssid, from treating the ryot’a 
payments as rent instead of revenue, which had “introduced much confusion into the whole 
subject of landed tenures, and tended to the injury and destruction of the rights of the ryots.” 

27 (d). In Revenue letter from Bengal of the 17th July 1518 the Government insisted 
that in pending settlements the ryots’ rates must be fixed, that being the “ prescriptive right 
possessed by the resident ryots.” 

27(e). In replying to this, the Directors, on 9th May 1821, said that if the Regulations 
of 1812 injured ryots’ rights, they were no part of the Permanent Settlement, were revocable 
and ought not to be maintained. Government shuuld fix, and from time to time revise in 
settlements, the rent or rather revenue payable by the ryots of all classes. 

27(f). In Bengal Revenue letter of Ist August 1822 the Government, says the “ occu- 
pant ryots” had, by the custom of the country, righte even as against Government in respect 
of their rates—rights which could not be set aside without the imputation of injustice. 

27(g). The Directors, on 10th November 1824, urged the Indian Government to adjust 
the rights and interests of the ryots in the Lower as well as the Upper Provinces as soon as 
possible on the principles of the despatches noticed above. Regulation IX of 1825 was meant 
to be a step in this direction, and if the policy of Government buying in every defaulting estate 
had been persevered in, Some good might have come of it. 

27 (#). To 1826 Mr. Harrington drew up a regulation for maintaining the “rights of 
khudkhast, chupperbund, and other resident ryots who, by prescriptive usage, are entitled on 

‘ certain conditions to the permanent occupancy of the lands cultivated by them within the limits 
of the village in which they reside.” This regulation was opposed by Messrs. Leyceater end 
Ross of the Sudder Dewanny Adalat on the ground that it would make all resident tenants 
without exception practically ietemrardars, that this was going beyond the custom of the 
country, and would be bad for the ryots. In the minutes of these Judyes is the only mention 
I can find of a period of prescription being necessary to establish a khudkhast mght as a pri- 
vileged tenure. They held that a zemindar could do as he liked till barred by limitation! The 
ryots fared badly in the courts of those days, and the effect of this opinion ie overborne by 
the mass of opinions per contra. Mr. Harrington’s measure is important chiefly as showing 
what a man of his experience conceived the rights of the ryots tobe. Most revenue officers would 
have concurred with him, but the measure was dropped. 


27 (i). In the Resolution of Government of Ist August 1822 on the settlement of the 
North-Western Provinces, the possession throughout Lower and Upper Bengal by “the great 
body of resident ryots” of a “permanent right of occupancy” is fully recognized. It is 
admitted that the Permanent Settlement had failed to secure this sufficiently, but “as to the 
expediency of maintaining the tenures of the ryote or of allowing them to fall into the con- 
dition of tenants-at-will, the Governor General in Council could not view it as a question 
debateable. ve 
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27(s}. I reproduce here the well-known passages from Holt Mackenzie’s evidence in 
1832— 


2569. Be good enongh to begin with the lowest, and explain what you consider to be 
the actual rights of the cultivator, and so upwards to the zemindar ?—In some instances, 
ordinarily when cultivation and residence are in separate villages, the tenure of the persons 
occupying land {the parcels held by individuals of all classes of occupants are in India gene- 
rally smali) seems to be nearly analogous to that of farmers in this country, the cultivator 
holding generally from year to year, without any fixed right of oceupaney. And even in the 
case of such persons, the rules by which the rent is adjusted are subject to considerable varia- 
tions. Sometimes the tenant paysacertain sum for a stated extent of land, varying sometimes 
according to the quality of the soil, “sometimes according to the kind of the crop, and some- 
times with reference to both, but being still defined as so much per beegah. In other cases 
he has to give a share of the produce or to pay a money compensation: in lieu thereof. But 
these and other varieties which might be mentioned, although they determined the manner of 
adjusting the amount payable by the occupant, do not materially affect the nature of his right 
in the soil, which is that of a tenant holding after the expiration of the period for which he 
may have engaged, at the will of. another. 

-~ 2670, Do you happen to know whether he is generally entitled to hold by the year ?—I 
never heard of anything under a year. 

“9571. Have they a right similar to that which prevaile in England, that they can only 
be called upon to quit their farm at a known period of the year?—It is generally understood 
that the interval between getting in of the last crop of one year and the ploughing for the 
next is the time at which it is settled. 7 

“9572. Is there anything similar to notices to quit that prevail in England ? —I am not 
aware of any such form of notice being established. The class I now speak of usually reside 
in a different village from that to which the land belongs, and settle at the period of cultiva- 
tion with the zemindar or bis manager for the ensuing year. They have little or none of the 
local attachment which facilitates exaction from the fixed occupants, and though it may be ex- 
pected to become every day more important to provide clearly for the rights of all classes, the 
necessity has as yet been little felt in the case of these non-resident cultivators. Generally, 
in regard to them it may be said that the zemindar is as anxious to have the tenant as the 
tenant is to have the land; and the adoption of measures to secure them from injury is not so 
much required as in the case of the resident cultivators who have fixed righte. : 

2573, Do persons of all religious sects hold by the same tenure ?—In respect to the nature - 
of the interest enjoyed, the tenure does not appear to be influenced by caste or religious persua- 
sion, but frequently the amount of rent is found to vary with the caste of the occupant. 

“3574. Is it customary for proprietors to cultivate their own estates, or are they usually 
let ?—Before answering that question, I should wish to explain what I mean by the word 
proprietor, The class I have now been describing may be considered to have no fixed right 
of occupancy, but the more general tenure in Bengal is that of cultivators possessing a fixed 
right of occupancy in the fields cultivated by them, or at their charge and risk, whom I should 
call proprietors of the fields ta which the right attaches. 

“©2575, Describe the nature of their right.—They may be generally described as culti- 
vators possessing & fixed hereditary right of occupancy ia the fields cultivated by them, or at 
their risk and charge, their tenure being independent of any known contract, originating prob- 
ably in the mere act of settlement and tillage; and the engagements between them and the 
zemindar, or fin the absence of a middleman) the Government officer, serving when any 
formal engagements are interchanged, not to create the holding, but to define the amount to 
be paid on account of it. They cannot justly be ousted so long as they pay the amount or 
value demandable from them, that being determined according to local usage ; sometimes by 
fixed money rates or rates maying with the quality of the land or the nature of the crop 
grown ; sometimes by the actual delivery of a fixed share of the grain produce ; sometimes by an 
estimate and valuation of the same; sometimes by other rules; and what they so pay is in all 
cases distinctly regarded as the Government revenue or rent, whether assigned to an indivi- 
dual or not in none depending on the mere will and pleasure of another. There are varieties 
of right and obligation which one could fully explain only by a reference to individual cases, 
but this is my general conception of the rights of the class whom I should consider the pro- 

. prietors of the fields they occupy. In Bengal Proper they are usually called khndkhast ryots 
(i. e., ryote cultivating their own), and by this class of persons, I believe the greatest part of 
the lands in that province is occupied. 

“2578, Do those persons still enjoy those rights? Are they protected in them ?—I am 
afraid that generally the protection afforded them is very insufficient, but it varies in differ. 
ent districts, In the immediate vicinity of Calcutta, for instance, the old zemindars having 
been at one time excluded, and the revenue managed by an officer of the Company in the 
capacity of zemindar, a detailed measurement of the district was made and a record prepared, 
specifying the rates at which the rents of the ryots were to be adjusted, with a detail of their 
holdings, the eattlement being in fact ryotwar. The arrangement continued. after the restor- 
ation of the szemindars, in so far at least as concerned the essential rights of the tenantry, 
which were maintained, notwithstanding the intervention of those persons. The decennial set- . 
tlement with the zemindars, of which the last year’s demand became perpetual, was made upon 
a measurement, and with specific reference to the rents demandable from the cultivators; and 
those among them who obtained pottahs from the Collector or were recorded in the rent-roll - 
as khudkhast ryots have been maintained, when the proof of the fact was forthcoming, in 


5a 


398 _ APPENDIX TO THE 


possession of their tenures, subject to the rent or revenue then settled, the semindars having 
only the right of collecting what was so settled, and the tenure of those rights baving in many: 
cases become a property of considerable value. ; r x: 

.“ 2577. What is the extent of the district óver which this system has prevailed ?—The- 
district of the 24-pergunnahs yields to Government about £100,000. Ita extent is, I think 
about 6,000 square miles; but 1 cannot say what proportion is held by tenants of the descrip- 
tion in question. In other. places, too, for instance in the district of Dinagepore, though no 
detailed settlement preceded the decennial leases, I have understood that the rates payable for 
the different descriptions of land were adjusted upon such a principle as to leave the ryot a 
tenure of value, and that those rates have been maintained. Elsewhere in general, though the 
right be the same, the enforcement of it is dilfcult, and its value is uncertain for want of suffe 
cient records, and I am not able to say how far practically the rates demandable are euch as to 
lesve the tenant a valuable tenure ot not. In majority of cases I should say the demand 
is so great as to leave it of little or no value.” 

Mr. Holt Mackenzie knew what we all know that the rights of the ryota had been in 
practice reduced to a minimum, but he held that it was the duty of Government, as he else- 
where put it, to “ give to every person who permanently cultivates land, and whom it would be 
unjust to onst, a tenure in the fields occupied by him or tilled at his expense and risk, 
sing è certain money value, and secure against arbitrary demands or illegal disturbance.” 

. This is the cardinal principle that I desire to prees upon the acceptance of the Commie- 
sion. Now that the ryot’s right has, by lapse of time and advancing prices, become generally 
a thing of real value, I can support no proposal which tends to confiscate this, or to limit it in 
an arbitrary and unconstitutional way. 

27 (4). Coming down to 1852 we find Mr. Welby Jackson saying that “ the tenants are 
chiefly comprised under two denominations, khudkhast or chupperbund, or resident ryote, 
cultivating land in the villages in which they reside, and pyekasht, or ryots cultivating in vik 
lages where they do not reside. The resident ryots hold by prescription and cannot legally be 
turned out until they have paid their rents. . . . . . . In the settlement of the North- 
Western Provinces hereditary occupation for two generations is admitted by the Government 
officers to give a claim to held as resident cultivator : bud there ts no auch limit in Bengal, and, 
in fact, it is very difficult for a resident ryot in Bengal to establish his right in court under the 
present practice. . . . . The zemindars prefer the non-residents whom they may 
treat as they please and subject to a racked rent without fear of opposition. 

27 (. In 1857 Mr. Sconce urged an explicit definition of the attributesof a dAuddAast, 
The term imported, he said, a permanent village residence and a permanent occupancy of the jote. 
The tenure was one te become hereditary, but a ryot might be a khudkhast, though his grand- 

-father had not been one. ‘ Permanent residence’ (¢.¢., evidently intention to reside perma- 
nently) originated the tenure and prolonged occupation “ confirmed what residence originated.” 

28. I have already shown that the framers of Act X considered that every resident ryot 
had a right of occupancy, and that it was not intended to injure his position in any way. 
I have urged that this position has been injured by the 12 years’ clause of that Act, and in this 
opinion I have the support of the majority of revenue officers throughout Bengal. It is no 
sufficient remedy to say that the new Bill will not infringe on any term of prescription Tecog- 
nized by local custom. We want an easy means of determining when  ryot may or may not 
be arbitrarily ejected. If it is impossible now-a-days to say that no ‘resident’ ryot shall be 
so ejected, because village residence and village tillage do not now run together, then I eay 
take the spirit of the old law and protect every ryot, who gives reasonable proof of his inten- 
tion to cultivate permanently the lands on which he is settled. Three years’ tillage seems to 
afford such reasonable proof. This was the term proposed in the original draft of Act X as 
conferring rights of occupancy on resident ryots in lande not previously in their occupancy and 
for which they had no pottab. 

` 29. I cannot admit the force of Mr. Field’s objections to this. Ido not see that such a 
provision would lead to litigation. On the contrary, it would prevent the litigation aure to arire 
if Mr. Ficld’s proposal to leave everything to local custom is adopted. It would go far to do 
away with the erroneous idea that by occupying for 12 years a man is entitled to be charged 
a lower rent than his neighbour for the same class of land. It does not limit injuriously the 
zemindar’srights, for it simplifies their relations with their ryote, and puts the question of en- 
hancement upon a uniform basis for the great mass of the ryote without distinction of class. It 
is desirable on political grounds, for it recognizes the title of the great body of the cultivators to 
the quiet possession of their fields. In so doing, and taken in connection with the proposal 
that the State should directly regulate enhancement, it widens the basie of agricultural pros- 

rity, diminishes risks from famine, and tends to create substantial tenant right without 
Goatees from the value of that property which the zemindars have by prescription (though 
to a great extent in the teeth of law and justice) acquired, and of which it would now be folly 


to attempt to deprive them. 
: 3 A. MACKENZIE. 
The 20th January 1880. 


Note by Mu. Hannison on ejectment and enhancement, dated 23rd Janxary 1880. 


Tae vote taken to-day was to the effect that the occupancy right conferred by Act X of. 
1852 ought not to be reduced’ from 12 to 3 years. I was unable to vote for the reduction, 
because I could not accept Mr. Mackenzie's view that this right of occupancy confers no 
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privilege, except against ejectment. Practically, so far as my experience goes, a ryot with an- 
admitted right of occupancy is enabled to obtain more favourable rates than a ryot who has 
no such right. It was so in the opinion of Mr. Welby Jackson in 1852 (quoted by-Mr. 
Mackenzie in bis note of 20th January):—% The resident ryote hold by prescription and 
cannot legally be turned ont; ... .............. the zemindars prefer the non-residents, whom 
they may treat as they please, and subject to a racked rent, without fear of opposition ;” and 
still more is it the case since the decision of rent suits was made over to the civil courte in 
1869. The fact that one ryot can offer impediments to the enhancement of his renta, while 
the other cannot, pactically secures him a more favourable rate. Moreover, it will infallibly 
continue to do so if the classification proposed by Mr. Mackenzie is adopted. If we class all 
ryots who have not cultivated for three years as tenants liable to be enhanced and ejected at 
will, and all who have cultivated for three years as not liable to ejectment or enhancement, 
except by suit in the civil court or before the Collector, it will follow that in all amicable 
adjustments, which, it is to be hoped, will far exceed the number of cases settled by suite in: 
court, the latter will be able to insist on better terms, and will obtain them; and if, in settle- 
ments by the Collector, better terms are not given, we shall have a divergence between the 
law as it works itself without the agency of the courts, and the law as worked by the courts, 
which eannot but cause inconvenience, 

It ie my conviction that the occupancy right is more valuable than Mr. Mackenzie 
admits; that it will continue to be so ; and that, if we are ta legislate wisely, we shall legislate 
on that assumption. 4 

The question, then, remains, whether anything ougdi to be, and whether anything can be, 
done to give some further security to actual cultivators who have no right of occupancy. 
Aa regards the “ ought ”, it seems to me that Mr. O’Kinealy and Mr. Mackenzie have gone far 
to prove that it was not the intention of the framers of Act X to relegate all ryote who could 
not establish a right of occupancy, or prove some local custom in their favour, to the position 
of mere tensnte-at-will. Enhanced at will they cannot be, but ejected at will they can be, 
according to present case law on the subject. This distinction is obviously an inconsistent 
and untenable one, as a landlord who can eject a ryot at will can obviously arrange to take 
from him any enhanced rent he pleases, as a condition of his retaining the land. The framers 
of Act X appear to have designedly left the matter in uncertainty, intending to entrust 
the protection of each individual ryot against. ejectment to the courte’ view in each case of 
prescription, custom, and the general regulations. Similarly, as regards enhancement, such 
ryote were not to have the. benefit of only being enhanced on proof of one of the specified 
grounds, but might be enhanced to such an extent as might appear to the court to be fair 
and equitable,—the decision of which question manifestly ineluded the implicit decision in 
each caseof the extent of the respective proprietary interests of the rent-payer and rent-receiver 
in the soil, 

It seems to me patent on the face of it that the law could not be worked successfully on 
such a footing as this, and if the High Court cut the Gordian knot by practically placing 
ryote of this class in the position of tenants-at-will it need cause no surprise. 

More than 20 years have since passed, and there ean be very few ryots or descendante of 
the ryots of 1859 now cultivating the land who have not either acquired a right of occu- 
pancy, or consented to some arrangement of the vemindar which has practically converted 
them into new ryots. I, therefore, consider that we are equitably at liberty to consider the 
general interests of the country and of agriculture. If I thought that the interests of 
agriculture would be best served by giving: no protection whatsoever to the cultivator who 
had not acquired a right of occupancy, I do not think there would be many individuals now 
cultivating the soil who would be unjustly affected by our withholding all protection other 
than. what tenants-at-will have in England, especially when it is remembered that special 
customs are to be saved. But I am clearly of opinion that in India it is decidedly in the 
public interests to give as much security to the actual cultivator, where there is no right of, 
cocupancy, as shall not be a serious hindrance toa landlord getting into his own possession 

~ any land which he particularly needs, or getting rid of any particular tenant who isa thorn 
in hia side. On the other hand, looking to the laws (though not the practice) before Act X 
of 1857, and to the intentions of the framers of that Act, I do not think the landlords have 
any right to complain of the action of the Legislature to this extent, and therefore, if possible, 
it ought to be done. 

The further question remains—Cas it be dane? The first objection which has been raised 
ia that we shell be thereby multiplying distinctions. I must say that this objection seems 
to come with little reason from any one who holds that Act X intended to protect against 
ejectment and arbitrary enhancement all resident ryots. Act X certainly gave a definite form 
of protection to ryots who could prove 12 years’ occupancy. If it also reserved some other. 
kind of protection (for clearly it was not identical) to all resident or all khudkasht ryote, 
it evidently recognized a kind of sub-oceupancy class ; and if we endesvour to find some practical. 
substitute for the protection conferred on this class, we cannot be said to create any further 
distinctions, but only to recognize those which already exist. 

I designedly use the words “ practical substitute ”, as I think it evident that it is hopes 
leas to attempt to define now that which the framers of Act X found it necessary to leave 
undefined ; and still more, that it is most impolitic to leave these rights to be decided in each 
case by the courts of law, and go to force litigation on persons who would avoid it if they 
could—litigation, too, in its most objectionable form, owing to the haziness of the grounds 
on which a decision must be arrived ai. I may add that not only does it seem hopeless, but 
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also that I feel little temptation to wish to try to define the rights of the exdéivator in strict 
conformity with thoss of the khudkasht under the old Regulations. Some of the notes that 
have'been laid before us (which seem to me fully to have elucidated the correct bearing and 
drift of the Regulations) virtually proceed on the assumption that, in legislating for the 
fandlords and eultivatore of the present day, we are legislating for the true descendante and 
successors of the zemindars and ryote of 1793. Such an assumption, especially outside Behar, 
appears to be very wide of the mark. By the process of sub-infeudation on the one hand 
and sub-letting on the other, the old lines between zemindars and ryote have become so far 
disfigured, if not obliterated, that any protection we may now in 1880 give to the actual 
cultivator will, in the majority of cases, be given against the real successor to the ryot of 
1793, and not in his favour. By far the majority of persons who are the successors to the 
khudkasht of 1793, have either long since sub-let and converted themselves into middlemen, 
or yielded to the power of the zemindar and abandoned altogether the vilage, and perhaps 
the district, in which they were then resident, Whether they have been treated unjustly or. 
not, we cannot now undo the work of the last 80 years. We cannot discover the descendants: 
of these ryots and replace them in their ancestral holdings. While the present landlords, 
against whom we propose to rehabilitate these rights, are in nine cases out of ten tenure-* 
holders who are either the original khudkashts and their successors, who, as the value of 
-produce has increased, have converted themselves into middlemen by sub-letting, or sre- 
persons who have bought their tenures with reference to the rent-roll at the date of their 
purchase. 

I propose, then, to find the best substitute for the vague rights which Act X left unde- 
termined, and, to make it workable, it should be a self-acting check upon capricious eject- 
ment, which at the same time will not enable its holders to defy the landlord, and will not 
render a recourse to a lawsuit necessary in any case to enable the parties to know their rights: 
and liabilities. í i 

As complying with these conditions, fretly, I would take Mr. Mackenzie’s period of 
pre years as a fair limit, below which we must leave the tenant to be entirely a tenant-at-: 
will. 

Secondly, I-would attach the privilege to the actual cultivator (so defined as to be most 
nearly equivalent to the person at whose risk the crop is grown), as I think that he is the 
person who in the public interests it is most expedient to protect. 

Thirdly, I would protect hini sgam eapricious ejectment, by only allowing him to 

2 be ejected on non-payment of the rent agreed upon between 

gpa SVILE 1878, Sections 21, 38, him and his landlord. This is the law inthe North-Western 

Provinces. Ifthe ryot does not agree to the landlord’s terms, 

it is evident that the landlord can proceed to eject him with the aid of the court; but 

whether he will, as a matter of course, succeed, is not made clear. To leave this uncertain is 

to leave the whole question in confusion. The best self-acting solution which occurs to 

me is, to allow the landlord, by notice duly served, to claim what rent he pleases; but if the 

cultivator does not accept it, to give him some compensation, and so to arrange that the 

compensation shall increase in proportion to the exorbitance of the landlord's demand, 
Therefore— 

Fourthly, I would tay that the landlord may not raise the rent above that paid for the 
previous year without due notice, and, on his serving such notice, specifying the rent he claime, 
the cultivator shall be required either to pay this rent, unless he effects an amicable compro- 
mise, as he usually will do, or take as compensation an amount which shall vary with the ` 
rent demanded, ; r 

Fifthly, I think one year’s rent would be sufficient compensation, as it is not a year’s 
rent at the old rate, but rent at a rate which, ex Aypothesi, is so exorbitant that the cultivator 
cannot afford to pay it. Moreover, if, as I believe to be the case, landlords have usually been 
able to eject such ryots without any compensation, it would not be fair to fix any amount 
which would be prohibitory; but the principle of the proposal would be equally preserved 
if two or three years of this rent are given. : 

Sizthly, Tf the eultivator elects to take compensation, and the landlord does not pay _ 
it before a certain date, the former should be entitled to continue to hold the land at the 
previoud rate. 

It may be said that this will enable the landlord to rack-rent all cultivators without 
aright of occupancy. Practically, I do not think it will do so. The necessity of serving a 
notice threugh the court, and the risk of having to pay compensation at the rate of rent 
demafided, as well as the advantage of retaining all old cultivators who pay their rente 
without obstructiveness, will be sure to obtain somewhat favourable terme for the three years’ 
cultivators. Though it is an object to secure a simple workable machinery for landlords and 
cultivators who do go to court, it is still more an object to provide such s clear indication 
of what the parties will be able to obtain if they have recourse to law, that they will in V9 
cases out of 100 amicably adjust their differences on this basis. 

Moreover, even if the landlord can thereby obtain what is nearly a rack-rent, all who 
attach such great weight to what it was intended to do as regards rent in 1793 should bear 
in mind that there is every reason to suppose that the pergunnah rates or prevailing rates 
of that day were practically rack-rents, that is, they were the maximum rents whieh the 
ryots could afford to pay, which is the only tangible test of a rack-rent. All the evidence 
that comes before us in re-settlements tends to show that the rates determined at the old 
settlements left relatively and absolutely far less 4o the cultivators than those which they 
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now repudiate as excessive. When the old customary rents payable in kind still remain, 
we can sce from their incidence in the present day how little they could have left to the 
cultivators. I am convinced that if all the evidenee were accumulated—the rates so far as 
known at that time, prices so far as known, the relative absence of sub-letting, the testimony 
of contemporaries—a very strong case could be made out for the contention that the then 
pergunnah rates were in most places as high as the cultivators could afford to pay. Mr. 

hb 27 G) Mackenzie seeme to share this view, as he considers that it 

EATE is only now by lapse of time and advancing prices that the 
ryot’s right has become generally a thing of real value. Certainly Lord Cornwallis speaks 
confidently to this effect in the correspondence with Sir J. Shore quoted by Mr. O’Kinealy :— 
“ Whoever cultivates the land, the zemindar can receive no more than the established rent, 
which in most places is fully equal to what the cultivators can afford to pay. To permit him to 
dispossess one cultivator for the sole purpose of giving the land to another would be vesting 
him with a power to commit a wanton act of oppression from which he could derive no benefit.” 
Here the whole argument against the right of arbitrary ejectment is made to turn upon the 
assumption that the standard rents were rack-rents. 

It will also be observed in Mr. Mackenzie’s long quotation from Mr. Holt Mackenzie’s 
evidence in 1832 that this oficer shared the same view. He thought that in the 24-per- 
gunnahs and Dinagepore the rents were adjusted at the Permanent Settlement so as to 
leave the ryots a tenure of value, Of other districts he is unable to speak with confidence; 
but he would say that “the demand is so great as to leave it of little or no value.” 

Mr. Mackenzie eontends that the intention of the Government of that day was not to allow 
the zemindars any right of enhancement except by inducing the ryots to cultivate more 
valuable articles of produce or by clearing waste lande. Mr. O’Kimealy, on the other hand, 
emphatically conceded the right of enhancement at the last meeting, though, as that part 
ef his note which deals with enhancement has not yet been circulated, I cannot say under 
what limita he would admit of the right as a prescriptive one. Practically, however, before 
1793 rates were so adjusted that the standard rents were almost universally rack-rents. 
Practically, since 1793 and up to 1859, the landlords have been able to enhance up to- the 
maximum the ryots have been able to afford. Since 1859 they have been able to do so in the 
ease of all ryots who have not been able te prove a right of occupancy. In the interval between 
1793 and 1850 the process of disintegration of estates and ryot’s holdings has been-so rapid 
that the present cultivators, without a right of oceupaney, who are successors or in true sense 
representatives of the ryote of 1793, must be very few indeed. It seems no fair objection, 
therefore, te my proposal that the barrier which it will set up against rack-rents will be but 
a slight one. oe 

It is a question whether the privilege should be conceded to existing cultivators holding 
undor leases for a definite term, when their tenancy was created by the lease and did precede 
it. This, however, isa matter of detail. , ; 

‘With the permission of the President, therefore, I will bring forward a proposal based 
on the above principles for discussion at the meeting on Tuesday, the 27th. 


H. L. HARRISON. 


Note on aub-lelting by Mn. Hannison, dated 6th March 1880. 
Tur vote taken on Friday last, the 20th ultimo, was in favour of the distinct authorization 


That a ryot having a right of occu- 
pancy when tliis Act comes inte force 
shall be allowed to aub-let kis land, but 
tho rent payable by the enb-ryot shall 
not in ony case be more than 10 per 
cont, rbove the rent payable by such 
ryot to such ryot’s landlord. 

No existing ryot shall be entitled to 
claim abatement ander thie rule uf rent 

id at tha time the Act comes into 
Force, but every such sub-ryot who has 
hold for three yeara shall be protested 
aguinat arbitrary ejectment so long as 
ho pays such rent, šo. ejoctment by his 


of the sub-letting of the occupancy right and of vesting in the 
sub-lessee after three years a subordinate right of occupancy. 
The wording of the proposition as recorded in Mr, Field’s 
notes is given in the margin. : 

2. To that proposition Mr. Field and I were the only 
dissentients; and as I think itto be (1) impracticable -in 
itself, (2) entirely contrary to the legitimate objects of 
the occupaney right, (3) the definite sanctioning of a 
principle which will impress an entirely wrong character on 
the new Bill, making it unjust to the zemindars without 
eventually benefiting the actual cultivators, I ask leave (as I 
shall have no opportunity of taking any further part in the 


discussions) to record at some length why I regard the vote as so erroneous. 


3. (1).—-The proposition is impracticable. It does not in any way fulfil its avowed object 
of recognizing the right to sub-let as already inherent in occupancy tenants. I must admit that 
I regard this right with very little tenderness. I look upon it as an abuse of the occupancy 
right from the outset, though legal because not prohibited. I would have no hesitation, there- 
fore, in taking it away when it has not been exercised, or only exercised fdr a very short time 
insufficient to create any equitable rights in the eub-lessee, and when it has been exercised for 
a long period 1 would convert the lessor into a middleman with a right to whatever profits 
he can prove his title to; but how can those who consider this right more sacred and speak 
of stopping sub-letting as confiscation, justify the limitation of the profits to 10 per cent.? 
‘They surely must be aware that in many, I would say most, cases the lessors derive more than 
this profit. Why is the surplus to be confiscated? The protection of the lessors against 
existing sub-lessees claiming a reduction is transparently futile. Will it be possible for those 
oceupancy tenants who now make 50, 100, 200, and in some cases 500 per cent. to retain 
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their, sub-tenants -when these latter come to know that they have only to throw up the 
holdings in order to force the superior tenant to re-let them fora profit of 10 per cent. 29 
many cases he will be a man with no idea of cultivating himself—not improbably non-res 
dent, and following some other calling. Will these men thank you for being so scrupulously 
careful not to confiscate their rights of sub-letting? : 

4. But look into the matter a little further., We have, first, a large number of ryota 
with rights to hold at fixed rents, it is not proposed to limit their profit on sub-leases to LÅ 
per cent. Next we have those who have acquired a right of occupancy at the time the newl 
Act comes into force. These are the classes referred to in the proposition. Thirdly, we havd 
those who may acquire the right hereafter to whom the proposition does not apply. Thu 

uestion was immediately raised whether the same right should be conceded to them also, 
e chief authors of the proposition voted that it should. I expressly voted the same way on 
the ground that it would only add to the confusion to create further distinctions. Mr. Dampier, 
however, voted the other way, and when I saw that my vote was likely to be an important. 
factor in settling the question, I asked leave to withdraw it and abstain from voting on the ground 
that, as I was altogether opposed to the principle, I ought not to have a dominant voice regu 
lating its application. The President refused to allow me to recall my vote, hence I believe: 
it was carried to extend the right to persons acquiring in future the right of occupancy. : 

6. A resolution thus arrived at cannot be entitled to much weight, so it will be better 
to point out how under either alternative the project will not work. It is needless to say 
nowhere is any accurate record kept of the dates on which ryota pass from one class to another, 
An occupancy ryot who can prove that his rent has not varied for 19 years will probably 
be a ryot entitled to hold at fixed rates the. following year if his zemindar leaves him unmolested ș 
but not for certain. . 

His right to sub-let for more than 10 per cent. cannot be known till it is known whether 
the court will believe his evidence or may believe some evidence which the zemindar may 
have or may even fabricate showing a prior change in the rent. Without a suit, thereforey 
between the zemindar and occupancy ryot, it is quite impossible to say what ryots belong 
to the class entitled to hold at fixed rates or have a mere occupancy mght. Again (say) 
in the year 1885 a ryot has a right of occupancy; no one cares to question it, but it isa very 
different matter to know whether he had acquired it by 1881 or not. The point could not 
probably be determined without a suit between landlord and tenant, and the issue of it would 
then be very doubtful. i 

6. This being the state of things, how would the rule work in the case which, I am sure, 
would be a very common one, under an Aet framed, as Mr. Mackenzie and Mr. O’Kinealy 
would frame this draft Bill, of a ryot holding land at a rental of Re. 1 (esy) per beegha. 
which in the open market would feteh a rent of Rs. 2, 3, or 4 per beegha? Numbers of 
needy cultivators are prepared to offer the ryot Rs. 2-8, and he defies your law and sub-lets to 
some of the least insolvent of these. What is the proposed sanction to the rule, forfeiture to 
the zemindar? Against this Mr. O’Kinealy and Mr. Mackenzie protest most emphatically-— 
Inability to sue? In that case if he wishes absolutely to defy you he has only to change his 
sub-tenants at the end of every second year, and to require the rent to be paid in advance. 
Even if he doer not require the rent to be paid in advance, he will find numbers of cultivators 
who will pay him without suit, knowing that they would be ejected if they did not. But 
supposing even the superior ryot does let thè cultivator hold on for four years, and the latter 
then turns round upon his lessor and declines to pay more than Re. 1-1-7 per beegha, what is 
to be the effect of this plea in answer to-a suit for arrears? Is the holding for three years at 
Rs, 2-8 per beegha to entitle to such right of occupancy to hold at Re. 1-1-7? I see no 
equity or morality in this. The sub-lessee has been a partner to the illegality as mach as the 
sub-lessor; but say that on grounds of publie policy you prescribe that the sub-leseee shall 
have this resource, hé will still never venture to exercise it. ‘The answer at once will be I am 
a tenant entitled to hold at fixed rates. In time probably an admission to this effect would be 
taken from the sub-lessees before they were let into the land. But even if no admission be 
taken, how is the rejoinder to be met? Is the sub-tenant to be allowed to contest the claim by 
calling on the superior tenant to produce his evidence of 20 years’ fixed payments, and if this 
evidence is forthcoming, is the sub-lessee to have the landlord’s right of producing rebutting 
evidence,of a prior change of rent? In fact is every suit for arrears of rent between sub-lessor 
and sub-lessee to be the occasion for trying the sub-lessor’s right to hold at fixed rent? With- 
out this, in the case supposed, it will be utterly impossible to determine whether the sub-lessee 
at the end of three years will acquire a right to hold at Re. 1-1-7 per beegha, or will get no 
rights before the end of 12 years, and even then only an occupancy right to hold at the 
Rs. 2-8 per beegha. : 

7. But the difficulties do not end here. Owing to the anomalous working of the 20 
years’ presumption rule the confusion will be endless. After five years (say) the sub-lesror 
wishes to eject his eub-lessee, the latter pleads his sub-oceupancy right. -The plaintiff in reply 
says that he belongs to the class of tenants entitled to hold at fixed rates, and therefore the 
right has not accrued. Even if the court require him: to prove his claim he bas sufficiently 
discharged the onus by producing evidence of 20 years’ unchanged payments, but the sub- 
lessee will reply that he aequired his sub-occupancy right two years before. Is the sub-lessor to 
prove 22 years’ unchanged payments, or is the subsequent evidence of the last two years to 
operate to take away the sub-occupancy right which must have been decreed had the suit for 
ejectment been brought two years earlier? Or, again, may the sub-tenant put the landlord 
into court to rebut the claim? If so, if the landlord states, as he probably would, that he 
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too poor to spend anything on the soil, to tide over a bad season, to keep out of ‘debt, or be- 
in any way self-reliant and independent. : 

13. We have Mr. Harrington’s authority for saying that this had already happened in 
Burdwan by 1810. In his minute, when leavmg India in 1827, he writes that he has the 
best authority, that of his colleague Mr. Bayley, for saying in 1810 that the ryot in Burdwan 

+ “certainly now can scarcely support himself, almost every peasant is shackled with debt and 
harassed with the payment of rent which appears excessive with reference to his net profits ;”” 
and Mr. Bayley adds “this is. chiefly ascribable to the introduction of the putnee system 
under which there are three, four, or even five and sometimes more links in the chain of inter- 
mediate tenantry between the landlord and the cultivators, and each of these middlemen looks 
of course for some profit, which ultimately falls upon the ryots.” My own experience, so far 
as it is worth anything, certainly goes to show that the utmost rack-renting is to be found when 
the ryot’s tenure falls into the hands of mahajuns or other persons who do not cultivate them- 
selves, but sub-let to korfa ryots. This is the system to which Mr. Mackenzie and Mr. 
O’Kinealy would finally and definitely attach the seal of legislative sanction, for the percentage 
rule will infallibly break down, as will any barrier to sub-letting which does not eventually, if 
persevered in, result in the forfeiture of the occupancy rights. 

14, When Act X of 1859 was passed, the evils of sub-letting were not brought promin- 
ently forward, and the Legislature avoided all the difficulties of the question by simply refus- 
ing the sub-lessee the acquisition of the occupancy right. In this, a point which attracted no 
attention, it went directly against the principles of the Permanent Settlement, which recog- 
nized as much right of occupancy in the cultivator under a khudkasht (were such possible) as 
in the cultivator under a zemindar. Mr. O’Kinealy also in his note (page 33) indicates his 
marked disapproval of any idea of a khudkasht ryot, if he becomes a zemindar, being placed in 
a better position than any other person; but this he evidently is by Act X, as his lessee does 
not acquire the same rights as a lessee under the zemindar. 

15. It comes therefore to this—the Permanent Settlement recognizes the occupancy 
right in the resident cultivator. Act X recognizes it in some one else who may be the actual 
cultivator or may not. While it refuses it to the actual cultivator, if his lessor happens to be 
an old ryot and not a zemindar. We are now placed in this dilemma, either we must perpe- 
tuate this injustice which slipped in as it were by a side wind, and draw this invidious distinc- 
tion between a cultivator who rents land from a ryot having a right of occupancy and from a 
zemindar direct, or we must create a second occupancy right in the-same land, also an unheard 
of innovation, or we must go back to the principles of the Permanent Settlement and prevent 
any future sub-letting of the occupancy right; while at the same time we convert into middle- 
men (as they already are in effect) all who have regularly committed themselves to sub-letting. 
Under any circumstances the latter course seems the fairest, and considering that it is the only 
course consistent with public policy and the future improvement of our lagd system, I-think it 
will be a most fatal mistake to draft the Bill on any other foundation. 

16. (3).—I now proceed to the last and the most important point, viz., that to adopt the 
principle of sub-letting is to impress an entirely wrong character on' the new Bill, making it 
unjust to the zemindars without eventually benefiting the actual cultivators. 

17. This is a most important question, and I must ask permission to go into it at some 
length. Let me begin by explaining what it is which I am desirous of showing. My own 
conviction is that whatever the good intentions of the framers of the Permanent Settlement 
may have been, what they actually did confer upon the ryot was worthless. Mr. N. J. Halhed, 
writing on behalf of the ryots in 1832, and advocating their protection, says—“ In point of daw 
and fact the ryot can claim under the provisions of Lord Cornwallis’ Code no rights at all, for 
the few privileges he may enjoy he is indebted entirely to the forbearance or to the fears of his 
taskmaster, the zemindar.” This was the actual result of the Permanent Settlement, it was 
the result which Mr. Shore by anticipation declared to be its legitimate consequence, and with our 
present knowledge it is easy to see that this must. have been its necessary result. 'The zemin- 
dars may have often acted most illegally and overridden the law, but this was quite necessary, 
they had only to exercise their legal powers and the privileges of the ryot were valueless. Mr. 
O’Kinealy and Mr. Mackenzie, however, who have now carried the provision authorizing sub- 
letting, have also written notes giving us their views at length on the relations between the 
zemindars and ryots under Lord Cornwallis’ Code; and they give an altogether different 
colouring to its fundamental provisions about the pergunnah rates. They consider that, both 
by the letter and spirit of the Code, the ryots were given an extremely valuable privilege, 
amounting, I believe, to an appropriation of fully 50 per cent. of the proprietary interest. In 
short, they contend that if we now leave the great bulk of the ryots in possession of any valu- 
able tenures held at very far below market rates, we shall only be giving effect to the laws of 
1793. 

18. I make these allegations in no acrimonious spirit. I have no doubt that they as 
sincerely think this will be for the benefit of the country as I think it will be to the contrary, 
and looking to their great ability and knowledge I am far from assuming that they may not 
after all be right; but I am satisfied that I am doing a good service in analysing the question 
and showing what it really leads to, who the people are that it will benefit, and who it will 
injure ; in making it clear at the outset what the privilege of sub-letting the occupancy right 
virtually amounts to, and why it is the hinge on which the entire value of the rent law to the 
zemindars turns. 

19. Briefly the question all depends on this, as Mr. O’Kinealy, I know very well, sees. 
The pergunnah rates of 1793 were customary rates paid by cultivators, and I have no doubt 
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though he and Mr. Mackenzie will perhaps not admit it, that they were practically determined 
by the market value of the land. If the oceupancy ryots are now allowed to sub-let, the rates 
paid by their £orfas will be the real customary rates of the present day corresponding with the 
permanent rates of 1793; but the ryote with the right of occupancy will be treated as ryots of 
a different class whose rents are therefore not to be compared with those of the actual culti- 
vator. With what then will they be compared ? With one another? How will that enable the 
landlord to raise them if they are all unfairly and inequitably low to start with? By the rise 
in the price of produce? This is a most perfectly fair ground te both sides when you have 
once obtained a fair starting point as a fulcrum, and if the rents payable in 1790, 1800, 1810, 
or any other period up to the passing of Act X of 1859 could be clearly ascertained, and an 
increase given proportioned to the rise"in the price of produce since the date of the comparison, 
this rule would give the landlord fully as much as is desirable. But during the last ten years 
‘or so the intention of Act X has been practically made a dead letter. Somehow or other the 
civil courts have not seen their way to decreeing the proportionate enhancement to which the 
landlords were entitled. Everybody knows that the value of produce has enormously in- 
creased, that ryots are paying their rents with only a fraction of the produce with which they 
formerly paid it, but the civil courts, deciding each case according to the laws of evidence, 
have not seen it, and the intention of the Legislature has been defeated. There is great danger, 
therefore, that by the time clear evidence of the increase of prices has been obtained, and the 
new law is in full operation, the period with which the comparison will have practically to be 
made will be a period when rents were already abnormally depressed; and the rule of propor- 
tionate increase in prices contains in itself nothing to correct this false standard once adopted. 

20. Observe now the ruinous effects (according to my view of the case) of allowing sub- 

letting. In large tracts of country, especially Behar, Act X has scarcely yet penetrated the 
surface of the rent system. Landlords have therefore been able to secure fully as much, often 
more than a full rent. And I quite admit that we have to de our best to raise the-position of 
the ryot in that province where he is still usually the actual cultivator. But in parts of 
Bengal where, owing to the difficulties placed in their way by the civil courts, the zemindars have 
been held at arm’s length by the occupancy ryot, he has in many cases secured a tenure ata 
quit rent. In these parts sub-letting bas been taking place at a very rapid rate, and will in 
future progress still more rapidly ; and the sub-lessee has been paying the fair and equitable 
tent which the law intended that the occupancy ryot should pay. 
. 21. Hence, if the actual cultivator is to be regarded as possessed of the occupancy rights, 
we get as a general standard a fair rent to start. with, more, as is well known, than I woald 
wish, as I would openly give the occupancy tenant some advantage over a tenant-at-will; but 
it would be a clear definite privilege given with oyr eyes open, and then it would cease. If 
the laad could afford to pay Re. 20 rent, he would be entitled to have it at Rs. 15,16, 17-8, 
or whatever: might # considered the fairest proportion. The other system would ostensibly 
give him no privileged rate at all; but by keeping the actual cultivators out of view, would 
enable him to hold land which could afford to pay Rs. 20, at Rs. 6, 8, 10,12; butin some 
cases when there has been a strong and oppressive zemindar who has drilled the ryots into sub- 
jection and kept up the rates, it would give the full Rs. 20. Thus, it would be most unequal 
in its operation benefiting most those zemindars who least deserve consideration, and injuring 
those most who have been least oppressive and rigorous. 

22. Still it would not matter so much if this boon passed into the hands of the real cul- 
tivatore of the soil. ‘The moderate and definite advantage which I would give would go to the 
actual cultivators, and to no one else. I would make sub-letting, save under certain exeeps 
tional circumstances, entail the forfeiture of the occupancy right; but by authorizing sub- 
letting, the benefit will all pass over to a virtual middleman, who will rack-rent the actual eul- 
tivator as he pleases. I assume, of course, that the endeavour to limit him to 10 percent. will 
be a dead letter. Thus the actual cultivator will not gain, while the landlord will be a serious 
loser. A elass of middlemen, whom I consider of no great merit, and who will be altogether 
abusing the intentions of the occupancy right, will be the gainers. ; 

23. 1 must now justify the above outline as being a correct description of the two sides 
of the question, and show where Mr. Mackenzie and Mr. O’Kinealy seem to me to call upon 
us to make unwarranted inferences as regards the spirit and letter of the permanent settlement 
in regard to the position of the ryots. 

24. Iwill take Mr. Mackenzie’s notes first, 

I see nothing to object to in his contention in his first note of 6th January that Act X 
of 1859 was not intended to effect any radical change in the rights and status of the culti- 
vating classes, and that ryots cultivating for less than 12 years have suffered .some injury. I 
think this last allegation is open to reasonable question, but I would adopt Mr. Mackenzie’s 
view. I see no great objection, therefore, to bis proposal for a three years’ occupancy right, 
except that I think it ought to be met by counter-concessions when the law has proved in ite 
practical working to have unfairly injured the zemindars. 

26. I also admit that the zemindar had not an unlimited power of enhancement, that he 

could only claim the rent demandable from the holders of 

My own view is that, under the kw tenures in existence at the time of the Permanent Settlement. 
ae ial to E cael It is, I think, an open question whether his powers were not 
mitted to settlement in the village greater as regards the cultivators of new lands brought under 
landa, On his demesne lands (his cultivation after the Permanent Settlement, and as regards 
Kimine, M auae ba eig ae we enn lands abandoned or relinquished in his favor after that date. 
village lauda the rates guould be unie This, however, I regard as of little importance, as the standard 
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form, customary, and fair, snd mchas was, except perhaps in Dinagepore and the 24-Pergunnahe, so 
aan : fs 1 ? 
sp hoide eqaitably between She sen nee Vague as to be practically no standard at all, and usually it 
with the custom that may have estab- was 30 high that very few ryote could avail themselves of it, 
lished itself in the village thenet proe ‘Then comes the part of Mr, Mackenzie’s note which, L submit, 


ee a after eymg all mistakes the case. I extract it in the margin. 


wages (para. 11.) 

26. The doctrine is ingeniously stated, because the great fallacy (as I regard it) is slipped 
in among a number of statements which are quite correct. No doubt a zemindar could only 
claim customary rates, but what if these customary or pergunnah rates involved rack-renting ? 

To say A cannot rack-rent B, but he can claim a customary rate which practically is a 
rack-rent, is a distinction without a difference. Let us drop the use of the word “ rack-rent,” 
which sometimes means an excessive rent, sometimes merely the full market rent, which 
leaves the cultivator the cultivator’s profit only, and not part of the proprietary profit also; 
now I certainly have no objection to give the cultivator, at least the cultivator with a right of 
occupancy, some share in the proprietary profit; but I am quite satisfied that it is altogether 
incorrect to say that any such share was left him by the customary rates prevailing at the 
time of the Permanet Settlement (except in Dinagepore and the 24-Perguunahs). lam afraid 
these rates rack-rented the cultivator in the worst sense ;* but at any rate they left him no 
more than the bare cultivators’ remuneration. The State took the rest, abandoning one-tenth of 
its shares to the zemindars, and, by the Permanent Settiement, the State made over its share 
for oe aum to the zemindars. Mr. O’Kinealy questions this: but J will return to that 
hereafter. 

27. Mr. Mackenzie freely admite that he would allow the landlord to share in the rise 
in prices ; but in the same note he proposes to limit the comparison to twelve years, that is, by 
the time this Bill may become law the comparison will be limited to the period during which 
the zemindar has practically found himself ‘ powerless to enhance the rent of the individual 
cultivators.” It is in this that I consider he does the zemindars such an injustice under the 
plea of following the old lines. Those old lines empowered the zemindars to obtain the full 
market-rent of the land, leaving the occupancy cultivators the cxéfivators’ share only. Mr. 
Mackenzie would so manipulate the law as altogether to turn the tables upon the zemindars, 
and enable them to obtain something very far short of the full market rate, while all the time 
protesting that he is giving the occupancy ryot no privileged rates whatsoever. 

28. Mr. Field in his note in reply, dated 13th January, gave reasons to show that it was 
at least open to considerable doubt whether Mr. Mackenzie was not unduly extending the area 
of ryots entitled to the right of occupancy. In that note I would generally concur, though it 
does not deal to any great extent with the question which I wish to bring prominently to 
notice. Mr, Mackenzie in his rejoinder of the 20th January mainly devgtes himself to contra- 
verting Mr. Field’s view ; but he adds some important links to the argument, which it is ne- 

“eessary to refer to:— 

“ My argument in its complete shape was not merely that before Act X of 1959 no land- 
lord was legally entitled to raise the rents of any village ryots above the pergunnah or custom- 
ary rates, but further that the landlord had no legal means given him of effecting, by any- 
thing he could do, the raising of that pergunnah rate itself. He had to take it as he found 
it, ‘ what it was’ being supposed to be a problem of fact to be solved by local enquiry. We 
know of course that practically it could not be so discovered; but the Legislature did not 
fully and unreservedly recognize that truth till 1859. We know also that landlords did arbitra- 
tily raise rents from the Permanent Settlement up to 1859. My position is that their right to 
do so had no legal or constitutional basis, though Iam ready now te except under proper legal 
restrictions the custom they have succeeded in establishing,” 

29, This argument is, as I shall show, fully endorsed by Mr. O’Kinealy, and I quote it 
with the fullest respect. If admitted, it is a complete answer to my contention that rates in 
1793 involved fall market rents, if not, something more.. No doubt the money rents thus 
deduced at that time would be only quit-rents now ; if then the zemindars could never increase 
the money rents then demandable, occupancy ryots would he entitled to hold now in 1480 at 
the same rents as they would have been entitled to-hold in 1793, and those rents would no 
doubt be fully as low as Mr. Mackenzie and Mr. O’Kinealy would place them. 

30. That Mr. Mackenzie does mean that it is the money rent, and not merely his cus- 
tomary share of the produce which the zemindar could not raise, is evident from paragraphs |! 
and 12 of his note of the 20th January, where he will not admit Mr. Field’s view that those 
were rules for commuting the State share of the annual produce into money rents! He sees 
plainly that his argument turns to dust in his hands if the pergunnah rates fluctuated with 


- produce. 


8i. Mr. O’Kinealy does not appear to see the importance of this distinction aa clearly as 
Mr. Mackenzie, as he in several places quotes the rule of produce as if it supported, instead 
of weakened, his case. He argues out the question at great length in his note with a copy of 
whieh, in an incomplete state, he has favoured me; but he presents the vulnerable points of the 
argument in much greater prominence. Thus, he says, p. 20 :—“ The nature and amount of 
the customary dues require some consideration. They could no doubt be varied by the State ; 
but as a rule the State where it enhanced its demand, restricted its action to fixing the demand 
on the zemindar, feaving him to distribute it according to custom over the zemindari.” This I 
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consider a correct and very important statement; but afer making this admission Mr. O’Kinealy 
is driven to deny that * the State delegated to the zemindar its sovereign power to enhance the 
legal dues from time to time” ; whereas 1 must contend that, saving the. word ‘sovereign’, thia 
is precisely what the State did delégate to the zemindar in settling with him as proprietor. I 
conceive that the correct way to put the case is that the State did not claim the power of arbi- 
trary or unlimited enhancement, but only of enhancement, according to customary rules, and 
this power which, as Mr. O’Kinealy says, was usually exercised through the zemindars before 
1789 was delegated to them by the Permanent Settlement. 

32. Hence Mr. O’Kinesly sums up—“ Lastly, I am not finally convinced, as Mr. Har- 
rison is, that the rates were rack-rents, * * * but whether Mr. Harrison is right or wrong 
in his estimation of the rent then paid seems immaterial. I for one am of opinion that whether 
those rates were rack-rates or not, the zemindars are entitled to.get them and obtain all the 
advantage given to them at that time. If greater experience has shown that these rates are 
rack-rates, the only remedy is for Government to reduce the Government demand and limit that 
of the zemindars, &. On the other hand, if Mr. Harrison wishes to break through the per- 
manent settlement and desires that Government should delegate its powers of enhancemeht to 
the zemindars, I feel bound to say that I am radically opposed to the proposal.” 

33, Thus Mr. O’Kinealy’s argument eventually comes plainly and simply to the same 
conclusion as Mr. Mackenzie’s. By the permanent settlement it was assumed that each ryot 
had a definite money.rent to pay. This rent the zemindar could not enhance unless the produce 
was chauged, and he is entitled to no more now than the very sum which he was then entitled 
to, nor can he claim any more from new ryots than rents based upon the same calculations. If 
this view is correct, both these gentlemen are, I admit, justified in the manner in which they 
propose to manipulate the occupancy rights, though unfortunately they are compelled to confer 
it on a class who will never accept it, unless accompanied by the right to sub-let, and hence the 
enormous boon, which I would not grudge if it could be equitably secured to the actual cultiva- 
tore, must pass into the hands of middlemen. If it is incorrect, they are proposing to inflict a 
serious injustice on the zemindars without benefiting the actual cultivators by the system they 
would develop. 

34. I dissent from their view on two distinct grounds—(1) that it is not a correct view 
of the operation of the pergunnah or customary retes, which were in effect, so far as they had 
any existence at all, only an intricate and ill-understood system of converting into a money equi- 
valent the State share of the produce, and that this is in equity the standard te be appealed to: 
(2) that practically it goes behind Act X of 1859 on a point regarding which the framers of 
that Act intended to come te a clear decision, and this we ought not todo. J admit the perfect 
fairness of Mr. Mackenzie asking us to judge of the intention of the framers of Act X as re- 
gards the occupancy right, by referring to the older Regulations or of Baboo Mohini Mohun 

y asking us to consider whether the operation of the 20 years’ presumption is not now unfair 
and its retention inexpedient: but when the framers of Act X clearly-decided a moot question 
of the old law in one way, as they did when they recognized in the zemindars the right to en- 
hance the rents of all ryote except such as had held at fixed rates from the time of the Permanent 
Settlement, it is not for us to challenge the correctness of that decision and frame our law on the 
assumption that they were wrong and that the zemindars had no legal means of enhancing a 
money rental, N 

35. The view I would adopt as the correct one, in opposition to this interpretation of the 
Regulations, is set forth in the following propositions :— 

(a) The State, as such, had and has sovereign right of éaring all classes. of its subjects, 
including landholders and cultivators. It is necessary to refer to this, as it explains some obscu- 
rity and occasional confusion of ideas in the language of the period of the Permanent Settle- 
ment. This right it certainly did not make over to the zemindars. 

(6) Tt bad also a customary right sometimes confused with the above, but radically distinct 
from it, as supreme proprietor, of taking the full market rent of the land for its own use. This 
proceeding is not taxation proper any more than the Crown enjoying the full rental of the Crown 
lands in England or the Queen of the lands belonging to her in the Isle of Wight is taxation. 
This is fundamentally the proprietary right, and was exercised in India by the State because, 
and only because, the State was the proprietor. 

{c) By a natural process this proprietary right to the full market rent of the land was in 
time commuted to its proximate equivalent, the right to a specific share in the gross produce of 
the land, and the East India Company inherited the right in this stage from the Mogul Govern- 
ment, 

(a) It was precisely this right, neither more or less, that it was intended to relinquish for 
a fixed contract sum to the zemindars by the Permanent Settlement. 

(e) Per contrå what it was intended to secure to the ryots was the enjoyment of éheir 
share of the produce, but not any part of the State’s share, the whole of which was transferred 
to the zemindars. : he 

(f) There ie nothing in the specific provisions of the Regulations to justify a claim to 
anything more thaa this share of the produce on behalf of any ryots, except such as held ex- 
tensive tenures from the time of the settlement. 

36. As regards (a), it is not necessary to vindicate the proposition at any length. No one 
„will question it. But Lord Cornwallis seems specially te mix up (2) aud (4). For instance, in 
his arguments, paragraphs 32 and 33 of his minute of the 3rd February, quoted by 
Mr. O’Kinealy, he seems to regard raising the rents of an estate as imposing fazes on the tenants, 
and meets Mr. Shore’s argument that as proprictors the landlords may raise their rents and 
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resist interference, as a claim on their behalf to impose new fares. Similarly, while himself 
drawing the distinction in the passage quoted by Mr. O’Kinealy in paragraph 31 of his note, he 
says as a reductio ad absurdum this ia not taxation, but a declaration that the property of the 
landholder is at the absolute disposal of Government. If hs fully understood or admitted that 
the State was the landholder, there would be no absurdity. 

37 (è). I feet little doubt that the right of Government to the full normal rent of the 
land was the original foundation of the right to a specific share of the produce, but if any one 
questions this opinion it is of no consequence, and I waive any argument derived from it; the 
néxt proposition suffices. 

38 {c). Whether as a fundamental or as a derived right it matters little, but no one will, 
I think, question that at the time when the East India Company succeeded to the Mogul Gov- | 
ernment it was regarded as a normal right of the State that it was entitled to a definite share 
of the gross produce of the land. Thus, in the 5th Report, paragraph 16, quoted by Mr. O’Kincaly, 
we read—* This rule is traceable as a general principle, through every part of the Empire which 
has yet come under the British dominion, and undoubtedly had its origin in times anterior to the 
entering of the Mahomedans into India. By this rale the produce of the land, whether taken 
in kind or estimated in money (observe those words), was understood to be shared in distinct pro- 
portions between the cultivators and Government. The shares varied when the lands were re- 
cently cleared and required extraordinary labour, but when it was fully settled and productive, 
the cultivator had about two-fifths and the Government the remainder. The Government share 
was again divided with the zemindars and the village officers in such proportion that the zemin- 
dars retained no more than one-tenth of this share,” . 

Or, again, as Lord Hastings says in his Revenue Minute of 21st September 1815—* It 
was well known (and even if it were questionable, the practice of the provinces which had more 
lately fallen under our dominion could set the doubt at rest} that the cultivating zemindars (i. e., 
ryots) were by a custom more ancient than all law entitled ¿o a cerézin share of the produce of 
the lands, and that the rest, whether collected by purgunnah zemindars or by the officers of 
Government, was collected as the Auk of the Strcar.” 

It would be easy to quote numerous passages in support of this view, but Mr. O’Kinealy 
admits it so freely that it would be waste of time to do so. 

39 (2). Moreover, the next proposition, and the extracts which I have to adduce in sup- 
port of ‘it, and which show that this Government share of the produce was what was transferred to 
the zemindars, while the remaining share and that only was what it was intended to secure te 
the ryot at the Permanent Settlement, directly corroborate it. I maintain, then, that the fun- 
damental idea of the Permanent Settlement was to transfer to the zemindar the Government 
share of the gross produce, whether paid in kind or estimated in money, Article 9 of Regula- 
tion I of 1793 seems to be so worded as to leave no room for possible doubt on this point. 
* From the limitation of the public demand upon the lands, the net income, and consequently 
the value (independent of increase of rent obtainable by improvements) of any landed property, 
for the assessment on which a distinct engagement bas been or may be entered into between the 
Government and the proprietor, or that may be separately assessed, although included in one 
engagement with other estates belonging to the same proprietor, and which may be offered for 
publie or private sale entire, will be ascertained by a comparison of the amount of the fixed 
Jumma assessed upon it (which, agreeable to the foregoing declarations, is to remain unalterable 
for ever to whomsoever the property may be transferred) with the whole of its produce, allowing 
for the charges of management.” 

40. This makes it clear that produce, and not money rental, was the ultimate standard to be | 
appealed to in any question of rent between the zemindar and ryot, and also explains the well 
known rule (inexplicable on any other grounds) that if the character of the produce was changed, 
the rent must also be changed. Mr. O’Kinealy, indeed, himself draws this very conclusion from 
the article, not seeming to see how fatal it is to his and Mr. Maekenzie’s general contention. 
“The rule amounts to this * * * * * the net rental was 
a fixed—a certain and not an uncertain or variable share of the produce.” We find, indeed, that 
in some eases, if the rental payable by the ryots could not be in any other way determined, it 
was a custom to settle the amount by an actual reference to produce. 

4l. The cultivators of the soil had the right, or perhaps it was the usage, when excessive 
money rents were demanded of them, to offer to the person entitled to therené of their lands the 
alternative of receiving his dues tx kind according to the pergunnah rule of division.’’—(Report 
of Mr. Fane, Collector of Tirhoot, in 3821.) What is the meaning of this unless what Lord 
Hastings terms the ‘buk of the Sircar had been delegated to the zemindar? Hence, I have no 
fault to find with the description Mr. O’Kinealy gives at page 14 of his note of the relative 
position of the State, the zemindars, and the ryots as determined by the Permanent Settlement. 
“ By the common law of India the ruling power was entitled to a certain, and only a certain, 
proportion of the preduce either in money or in kind, of every beegha of land known ag the 
legal due of Government, unless it transferred its right for a term or in perpetuity, or limited 
-the public demand upon the whole lands belonging to an individual, leaving him to appropriate 
to his own use the difference between the value of such proportion of the produce and the sum 
payable to the public, whilst he continued to discharge the latter.. The Government limited ita 
demand ; the zemindars were expected to improve their estates, and thus to increase the raw 
produce of the country, and with it their certain share : but Government never intended to 
give in addition, either in whole or in part, the customary share of the ryot, which did not 

-belong to it, which it never even claimed.” . i 
42. How Mr. O’Kinealy reconciles the doetrine of this passage with his general conten- 
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tion that Government did not “delegate its powers of enhancement to the zemindars,” I am 

at a loss to conceive. The cultivator’s share of the produce was, as pointed out by Mr. 

O’Kinealy, never claimed by the Government. Its sovereign power of taxation may have 

extended to this share, but its customary powers of assessment only extended to ascertaining, 
and from time to time fixing, in money, the value of the State share of the produce. This 

power it obviously delegated to the vemindars, while at the same time it no doubt intended to 

protect the ryots from encroachments on the remainder. 

43, The question is of so much importance, and Mr. O’Kinealy’s and Mr, Mackenzie’s 
contention so obviously depends on the argument that the State did not delegate its share of 
the produce to the zemindars that I will give a series of extracts from the chief authorities of 
the period favourable to the ryots, showing that this was the only doctrine known to them. 
Thus, Mr. Harrington’s owa opinion given at page 35 of his minute of the Srd July 1827, is 
“ that the rights and interests of the State in the land rents payable by the ryote and other occu. 
pants of the soil, were made over by composition and contract in perpetuity to the persons who 
engaged for the land revenue receivable by Government,” 5 

44. Mr. Holt Mackenzie thus writes to Mr. Harrington :—* I think therefore that you 
have essentially diminished the chance of doing good, through the proposed Regulation, by 
omitting the rules I proposed with the view of assessing or compelling the zemindars to assess 
all estates for which the Government demand has been fixed on the same principle as is appli- 
cable to estates not permanently settled, and to lakhiraj lands.” 

What would be the meaning of assessing permanently settled estates on the same prin- 
ciple as is applicable to estates not permanently settled, unless Mr. Holt Mackenzie considered 
tt in the former the zemindar stood in precisely the same position as the State did in the 

atter ? “ 

45. Again, in 1832, the Governor General, Lord William Bentinck, thus wrote in his 
letter dated 29th September to the Court of Directors :—* It was observed that in regard to 
the provinces under a perpetual settlement it might be premised that rente had greatly risen 
since the year 1793, in consequence of the rise of prices. The question then was— Who was to 
reap the profit arising from that source? The Government had precluded itself from partici- 
pating in the benefit. If the ryots were to participate, by what standard was the demand 
upon them to be regulated? If it were ible to ascertain the rents paid by them in 1793, 
it would,” in His Lordship’s opinion, “be unjust to fix those rates at the present day. In 
many instanees the increase of profit might have been created by means of improvements 
made at the exclusive expense of the zemindars; in many more instances the fee-simple of 
estates had been transferred on the understanding that the rents were not to ŝuffer diminu- 
tion by the act of the Legislature, and any attempt now to interfere between the landiord and 
tenant would,” His Lordship apprehended, “be productive of infinite confusion, and would 
infallibly tend to shake tlie confidence which the people hed hitherto reposed in the Government.” 

* E 


There was, “ however, no disputing the fact, that in 1793 the British Government disclaimed 
Sor itself and in favour of the zemindars all claim te the rent of the land, in consideration of 
a fixed annual revenue, which the zemindars ‘bound themselves to pay. The Regulations of 
Government provided at the same time for the preservation of all rights, prescriptive and 
other, of all the cultivating classes. The ryots were heretofore nominally the tenants of the 
State, but they became de jure what they ga long been de facto the tenants of the zemin- 
dars, whose demand on them was thus acknowledged and legalized to the extent of the Govern- 
ment share of the grose produce of the soil ; what that share was, i. e., what proportion it bore te 
the whole, never having been defined. But at the same time? His Lotdship was of opinion 
“that in fixing the revenue ia perpetuity the Government compromised no rights but 
its own to the increased rent which would have accrued naturally from increased produce, 
enhanced prices, and the reclaiming of waste lands; and that no act of the Government could 
be construed as legalizing a demand on the part of the zemindars of more than tje proper 
dand rent, that is, the Government share of the grose produce ; but at the same time ali that the 
cultivating classes had a right to demand was that the proportion which the Government share 
should bear to the gross produce of the soil should be regulated on some fixed principle which 
might always and easily be appealed to. The rent realized by the zemindar would fluctuate, 
more or less, under such a principle; but by this fluctuation he would gain as often as he 
would lose, and the rent taken from the cultivating tenant would not trench, as it might be 
feared was sometimes the case at present, on the very means of subsistence and just wages of 
bour” ` - e 
3 46. It is very obvioua from the above what Lord William Bentinck would havè thought 
of Mr. O’Kinealy’s denial that the State delegated its powers of enhancement to the zemin- 
dars; it delegated precisely what it possessed, the right to the Government share of the pro~ 
duce which, when commuted from time to time into money payments, involved enhancement 
of rents. Nor do I see that any other conclusion legitimately follows from the correspondence 
between Sir John Shore, Lord Cornwallis, and the Court of Directors to which Mr. O’Kinealy 
expressly appeals. . ee: 

47. In that correspondence Sir John Shore eee. expresses his opinion that any 
settlement with the zemindars as proprietors would naturally lead to their claiming, not merely 
the full powers of the State to enhance the rents of the ryots, but even unlimited powon s 
todo co. It is this extreme claim which Mr. Shore puts into the mouth of the zemini to 
which Lord Cornwallis more specially. objects. “If Mr. Shore means that, after having 
declared the semindar proprietor of the soil, in order to be consistent we have no right to pre- 
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vent him imposing new abwabs or taxes on the Jands in cultivation, I must differ from him 
in opinion.” The imposition of sbwabs or cesses was always regarded as an illegal exactim:, 
though, as Mr. Field bas correctly pointed out, it was often only an illegal way of obtaining 
enhanced money rents which the zemindar was perfectly entitled to demand on other and legal 
grounds, Lord Cornwallis’ argument that every ryot must hold bis land under an exprese or 
implied agreement to pay a certain gum obviously comes to nothing, if, as was evidently the 
true state of the case, the sum was to be calculated on a portion of the produce commuted inte 
money, aud not a eum independent of the kind and value of the crops produced. So far as 
Lord Cornwallis objected to the zemindars exercising more powers of enhancement-than 
resulted from their being the heirs of the Government share of the produce, his contention 
may be freely admitted. But though his argument is somewhat confused, it contains nothing 
which indicates that he would have refused to allow them to enhance up to the full value of the 
Government share of the produce. ; 

48. But whether Lord Cornwallis would or would not concede this right, the Court of 
Directors in their reply seemed to have fairly recognized it. “As so great a change in habits 
and situation can only be gradual, the interference of Government may, for a considerable 
period, be necessary to prevent the landholders from making use of their own permanent 
position for the purpose of exaction and oppression. We therefore wish to have it distinctly 
understood that while we confirm to the landholders the possession of the districts which they 
now hold, and subject only to the revenue now settled, and while we disclaim any interference 
with respect to the situation of the ryots or the sums paid by them with any view fo an addition of 
revenue ta ourselves, we expressly reserve the right which clearly’ belongs to us as sovereigns of 
interposing our authority in making from time to time all such Regulations as may be neces- 
sary to prevent the ryots being improperly disturbed in their possession or loaded with unwar- 
rantable exactions.” ; 

. 49. 1 see no fundamental difference between the argument of the Court of Directors and 
that of Lord William Bentinck previously quoted. In effect the Court of Directors say that 
there is danger that the zemindars will utilize their new permanent position entitling them to 
claim the.rents previously due to the State as a lever for unduly extending these rights and 
preferring unwarrantable demands. With the rents legally due to the Stale, which now 
become due to the zemindars, no interference should be exercised; but if the zemindara exceed- 
ed these mits, the sovereign power of the State te protect all classes in the enjoyment of their 
rights must be brought into dperation. 

50(c). The next proposition follows from the preceding one, and is indeed proved by the 
same arguments, I eannot find a single authority for the view that Government intended tu 
give to the ryots any benefit from enhanced prices operating on the State share of the produce, 
the arguments and apprehensions are all the other way, that the zemindzrs will take so much 
as to trench on the ryot’s share of the produce. 

51. I maintain, then, that the spirit and intention of the Permanent Settlement was to 
secure to the ryots the share of the produce to which they previously had been entitled, and 
to protect them against abwabs or cesses, such as Lord Cornwallis would call taxation, coming 
out of their share of the gross produce. On the other hand, there is no evidence whatsoever 
to show that it was intended to confer upon them any sew proprietary rights other than those 
which they already possessed adversely to the State. As regards the zemindare, the intention 
was to confer on them for a contract sum the Government share of the gross produce, 
and to this extent to confer on them a greater proprietary interest than they previously 

sessed. i 

52(e), Perhaps, however, it may be contended that in giving effect to this intention cer- 
iain provisions were introduced into the Regulations which extended to the ryote greater 
protection than the above. i 

By section 54, Regulation VIII of 1793, all zemindars were required to revise the 
abwabs then being collected in concert with the ryot, and to consolidate them with the assul 
into one specific sum: pottahs -would then be delivered within a spécified period on the above 
terms. s 

By section 55 the imposition of new abwabs or mhatoot is absolutely prohibited, thus 
protecting them against what Lord Cornwallis called new taxation. Evidently the above 
provisions impose obligations on both parties. If the zemindar be prohibited from imposing 
new cesses, the ryots are bound to accept the consolidation with the assul of those already in 
existence, a stipulation which can only be considered reasonable if it be admitted that these 
abwabs practically replaced the increased rents to which the zemindars were on other grounds 
legally entitled. If the zemindar is bound to deliver, the ryot is bound to accept the pottahs 
on these terms. 

53. 1 need not follow Mr. Mackenzie in analysing all the sections of Regulation VIH 
of 1793 which bear upon the question. They no doubt indicate a hope that money renta will 
be preferred, and also offer what would practically be an is/imraree tenure to those ryote who 
were willing to accept the consolidation of the abwabs with the assul, and could claim pottah 
for money vents on those terms ;.but, on the other band, they clearly left the pergunnah rates 
intact wherever they existed. We have, therefore, to consider the following cases as affected by 
the above rules:— 

{a) Thè case of ryots at the time of the settlement holding their lands at definite 
mohey rates not dependent upon the nature or value of the produce, who 
agreed to accept pottahs consolidating the assul and the abwabs. 

(2) The ease‘ef similar ryots who, however, declined to accept pottahs on those terms. 
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{c} The case of ryots who, while not holding fixed money rents, united with the 
zemindar in agreeing to hold at such rents for the future according to 
seetion 56, 

(d) The case of ryots, whose rents were determined according to pergunnah rates, 
the measurement of crops, payments in kind, or.any other similar system 
dependent on custom. 

le) The case of the ryots not in existence at the time of the Permanent Settlement, 
who either brought waste lands uuder cultivation, or who succeeded to the 
holdings of other ryote which had been relinquished in favour of the zemindar. 

64, Of the above, class (2) seems to be entitled to hold at fixed rates permanently. As 
regards class (4), this cannot be affirmed with equal confidence. The obligation of agreeing 
to the terms prescribed by the Legistature was mutual. If the ryots would not accept pottahs 
consolidating the abwabs with the rent (and we know that in most cases they persistently 
refused to do so}, the zemindar would be entitled to cancel the pottah and to enter into an 
engagement with a new tenant in accordance with any of the systems indicated in the Regula- 
tions, The third-class would apparently have the same rights as the first; but the fourth 
aud fifth classes could apparently raise no objections to the rates of rent being determined on 
the basis of produce, unless it could be specifically proved that the pergunnah rate was deter- 
mined on some other consideration. Considering, therefore, the overwhelming evidence that 
can be adduced to show that a share of the gross produce was the fundamental standard by 
which the liabilities of the ryot were determined, there seems nothing in this Regulation 
negativing the maintenance of this standard except as regards classes (a) and (c) and their 
descendanis. This view of the effect of the Regulations seems clearly in accordance with the 
opinions which currently obtained amongst the most experienced revenue officers of Government 
for a period succecding the settlement. : 

55. Mr, Mackenzie refers, in paragraph 27 (6) of his note of the 20th January, to the 
draft Regulation drawn up by Mr. Harrington in 1826. In the minute from which. I have 
already quoted, to which that draft Regulation is an annexure, Mr. Harrington fully states 
his own views of the position uf the ryots under the Permanent Settlement. He emphasises 
those views by expressly stating that they are the result of forty years’ experience; and it will 
not be denied that his object was to make out the best case he could for the ryots.. The first of 
the causes which he enumerates as having led to the failure of securing the ryote against 
oppression is— 

“The omission of clear and definite rales in the Regulations of 1793, and subsequent 
‘years, for declaring the rights and tenure of the ryots whose rents were, in many instances, left 
to be adjusted by pergunnah or other supposed local rates, no longer in existence, or ascertain- 
able.” He attributes this omission to the extreme iztricacy and difficulty of the subject, and 
quotes Sir John Shore’s views to this effect. 

56. As early as 1812 Mr. H. Colbrooke was “compelled, however reluctantly, to -relin- 
quish the idea of restoring a definite and certain standard of rents.” A few years later, 
however, he was so impressed with the necessity of taking some measures for protecting the 
ryots from oppression that he proposed to substitute for the old undiscoverable rates the best 
equivalents which could now be ascertained, “ without any apprehension of violating faith if 
they should differ in somes degree from the ancient usage under the difficulty which must now 
attend the research.” : È 

57. Commenting on these minutes of Mr. Colbrooke, and on the propositions made in the 
correspondence to which they led, Mr. Harrington remarks that “there is too much reason 
to conclude that there has been a very general enhancement of the rents of land in the Prov- 
ince of Bengal during the period which has elapsed since the formation. of the Permanent 
Settlement in 1790; and if engagements have been taken for it from the cultivators and 
under-tenants, J see not how they can be set aside at this time, unless shown to have been ex- 
torted by compulsion, or ta be otherwise-unlawful. Where no voluntary engagements may 
have been executed, and the tenure is of a permanent nature (such as that of a khudkhast 
oceupant), held, according to established usage, on condition of paying a specific rent, or a 


rent determinable by a fixed rate, or other known principle of adjustment, there seems to be no- 


just and sufficient reason why any excess taken in past years, above the proper rent, which 
ought to have been received according to the conditions of the tenure, should be authorized, 
and allowed to be taken without the consent of the tenants, in future years, 


* * * * * * 


+ A distinction, however, must, E conceive, be made between the ancient tenures, which subsisted 
before the Permanent Settlement, and such as have been since created by the landholders with 
whom that settlement was made, or their representatives. If waste lands have been brought 
into cultivation on specific conditions voluntarily accepted by the tenant, or any other tenures 
have been acquired irom the landholders since the formation of the Permanent Settlement, and 
auch conditions and tenures are legal and unexceptionable under the Regulations in force, they 
must, I think, be maintained.” . . : 

58. It is quite evident that, as regards holdings which date from a period after the Per- 
manent Settlement, Mr. Harrington would allow the landlord the fullest discretion, so far as 
not absolutely prohibited by law. Obviously under this principle a zemindar might recover 
any rent he could obtain not exceeding the money equivalent of the State share of the produce, 
which I eontend ig the only equitable limitation that can be derived from the Permanent Settle- 
ment to the demands of the zemindar from all ryots who do not hold sstirarce tenures. 


+ 
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59. Similarly, in the same minute, commenting -on s proposal of Mr. Holt Mackenzie's 
which I have already quoted, to settle the rents of ryota in permanently settled estates by the 
sgenoy of the Collectors, Mr. Harrington writes :—‘ Now, however proper ıt may be to veet 

revenue officers with the powers above specified in sll instances where a Permanent Settle- 
ment has not been made with the landholders, and however much we may regret that it was 
not done in the Lower Provinces (as virtually proposed by Mr. Shore) dcfore ike rights and 
interests of the State in the rents payable by the ryote and other occupants of the soit were made 
over by composition and contract in perpetuity to the persons who engaged for the land 
revenue receivable by Government, I cannot but entertain some doubt, whether we should now be 
warranted in taking out of the kanda of the landholders, and placing in those of the Collectors, 
or other officers of Government, the entire adjustment of the renta of their estates.” 

60. The opinion of the Court of Directors at this time aa to the extent of the ryot’s righte 
appears in the following passage in a despatch dated 10th November 1824 :—* Should you 
succeed in securing to the ryots those rights which it was assuredly the intention of the Per- 
manent Settlement arrangements to preserve and maintain, and should you in all cases where 
the nature and extent of these rights cannot be now satisfactorily ascertained and fixed provide 
such a limit to the demand upon the ryots as fully to leave to them the cultivators’ profits ander 
leases of considerable length, we should hope that the interests of that great body of the agri- 
cultural community may be satisfactorily secured.” 

It appears from this passage that what the Court of Directora considered as the nearest 
equivalent to the ryots’ share of the produce was the cultivators’ profits. 

_ 61. Mr. Harrington with his minute submitted a draft Regulation for the protection of 
the ryote, but even his moderate proposale-—moderate at least in comparison with the claims 
now preferred in their behalf by Mr. O’Kinealy and Mr. Mackenzie—were not accepted. They 
were, as Mr. Mackenzie remarks, violently. opposed by two of the Judges of the Sudder 
Adawlut 33 an infringement of the Permanent Settlement and were abandoned. 

62. I have already referred to a memorial on the land tenure of India by Mr. N, J. 
Halhed. His views on the standard by which the ryot’s rent receipts ought to be regulated 
are instructive, as he was an ardent champion of the ryots. He recommends that the true 
statistics regarding the assessment of the ryote in permanently settled estates should be 

- obtained. This would enable the Collectors “ to determine whether the demands upon the ryots 
were such as to afford the cultivators a fair return for their risk and labour, and in all cases 
of over-demand to fix a proper limit. When the standard of taxation has been ascertained, the 
zemindars must be prohibited from taking anything in excess of it.” Though I would demur 
to Mr. Halhed’s use of the word “taxation” as inappropriate, it is evident he does not consider 
the ryots entitled to more than the cultivator’s return. , 

63. I now come to the opinion of Lord William Bentinck in the letter of the 29th Sep- 
tember 1832 already referred to :—“ His Lordship would not attempt to fix a rent upon each 
field either in money or in produce, which à landlord-zemindar could legally demand; but 
the very favourable terms on which the Permanent Settlement was concluded with the zemin- 
dars, the right which Government always baa reserved te itself of interfering on behalf of the 
cultivating community, and the want of moderation which has generally been shown by the 
zemindars in regulating their demands on their tenants who are attached by habit to the soil 
and cannot from peculiarity of circumstances avail themselves of the same remedies by which 
tenants in other countries counteract the exorbitant demands of their lendlords, were, His 
Lordship observed, all reasons which ealled for or would justify on the part of Government 
some attempt to fix a limit to the demands of the landlord. 

“The difficulty lay in fixing the proportion of the standard crops which, without depriv- 
ing the zemindar of his proprietary right would still leave the producer a fair remuneration, 
but not an excessive ene, for his labour and outlay. His Lordship assumed that the ryote in 
Bengal of the present day had no right to participate in the profits arising out of the limitation of 
the Government demand, and he therefore did not deem it incumbent on Government to enact 
at all hazards new rules for their protection, but should the Vice-President in Council consider 
it proper to agitate the question further by circulating interrogatories to the mofussil 
authorities, His Lordship was of. opinion that their attention should be confined to the 
point of determining dow far it would be expedient and practicable to allow an option te the 
eultivatora to pay in kind.” ; . 

64. I consider that I have sufficiently proved all the propositions which I enumerated in 
paragraph 35. -It was the intention of the Permanent Settlement to make over to the zemin- 
dars its own interest in the land, that is, the Government share of tha: produca and whatever 
money rent was the equivalent of that share, and the only ryots protected from enhancement up 
to this limit by the terms of the settlement were such as held istimraree tenures, and acted 
upon their rights so far as either to take pottahs on the prescribed terms or at least to resist 
successfully any enhancement of their rents. Mr. Mackenzie's and Mr. O’Kinealy’s argument 
comes to this, that all resident ryots are, according to the intentions of that settlement, entitled 
to hold now at the same money rental that they were or might have been found liable to pay in 
-1793, and by this means they justify the endeavour to obtain for them very favourable terme. 
I maintain that this is glaringly in contradiction to the spirit of that settlement, which was 
manifestly to give the zemindar the full benefit of any increase derived from the Government 
share of the produce, and only obtains some colour of support from the letter of the Regnla- 
tions, because the- chief author of these Regulations did not realize that fixing money rents 
was not protecting the ryots, but conferring on them most valuable proprietary righta which at 
that time were vested in the State. 
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85. (2.) I now come to the second point that, whatever argument Mr. O’Kinealy and 

Mr. Mackenzie may construct out of the words of the Regulations and the writings of its 
chief authors, these arguments were not only not accepted by the chief revenue as well as 
judicial officers of Government after the settlement, but also do not represent the view of those 
Regulationa taken by the framers of Act X of 1°59, and that we as a Commission ought not ta 
go bebind that Act in an important question of principle of this kind. 
__ 66. Act X recognizes no class entitled to hold at privileged rates except those who held 
istemraree tenures from the time of the Permanent Settlement, or who could give what was 
considered sufficient presumptive proof of this. Ordinary ryots having rights of occu- 
pancy were to pay a fair and equitable rent. Now, we know that these words were chosen with 
much care and in preference to any reference to “ pergunnah ” or “customary” rates of rent. 
But what meaning can fair and eqifitable as applied to rent have except such a rent as secures 
to the rent-payer the full cultivation profits of the land and to the rent-receiver the full natural 
rent of it. Mr. Mackenzie objects tn any comparison of the rent of occupancy ryots with those 
of tenante-at-will, who of course have to pay the rent determined by the market value of the 
land. It does not matter much whether we call it the natural rent, the ‘market rate of rent, 
the competition rent, or by any other name. That rent which the land can afford to pay is the 
rational standard of a fair and equitable rent, and if we endeavour to adopt any other, or desire 
to make any other standard than that of supply and demand, the test of what is fair and equit- 
able, we commit a grievous mistake. i . 

67. Moreover, we have the very beat evidence possible that this was the intention of the 
Sramers of the Act, in the letter of Sir Henry Ricketts, which forms part of the correspondence 
which has been laid before us. In this letter Sir Henry Ricketts thus writes :-~ Assuredly 
when we were engaged in framing Act X of 1859, and said in section 6 any ryot who has 
cultivated or held land for 12 years has a right of occupancy in the land so held and cultivated 
by him, and in section 5 ryots having right of occupancy are entitled to receive pottahs 
at fair and equitable rents, we never dreamed of giving them an advantage of one-third over 
their tenants-at-will neighbours, * * As far aa I cen recollect in all the discussions we had 
in framing Act X of 1859, in all the suggestions we received from all parts of the country, 
there was never any. mention of any considerable advantage to occupancy ryots beyond protec- 
tion against summary dispossession. Having held possession for 12 years, a ryot was to have 
the right of remaining in possession at a fair and equitable rent. Assurediy in 1859 the 
market rate of the day regulated by cost of labour, value of produce, increasing or decreasing 

` demands for land, was the rate held to be fair and equitable.” It would be impossible to find a 
mors emphatie condemnation by anticipation of the line of argument which Mr. Mackenzie 
and Mr. O’Kinealy have adopted than is contained in the above passage. 

88. I consider, therefore, there is nothing whatever to warrant the argument by which 
Mr. Mackenzie justifies his proposal to fix a low rental for occupancy ryots of the present day. 
Now that the ryot’s right has by lapse of time and advancing prices become generally a thing 
of real-value, I can support no proposal which tends to confiscate this, or to limit it in an arbi- 
trary and unconstitutional way. If Mr. Mackenzie means that the share of the gross produce 
which it was intended to secure to the ryots at the Permanent Settlement has now become a 
thing of real value, he is, I am certain, totally mistaken, and no ryot of the present day will 
thank him for securing him two-fifths or whatever other proportion of the gross produce it was 
customary for him to receive in 1793. If he means anything else, the confiscation is on the 
other side. The Permanent Settlement intended to confer on the zeminder the full Govern- 

. ment share of the gross produce; give him that share now, or its equivalent in money, and he 
will be abundantly satisfied. Act X of 1859 was designed to give him the full market rent of 
land as determined by supply and demand, and it is the failure of the courts to give practical 
effect to that intention, and not enhanced prices, which has converted the occupancy right into 
a thing of real value. 

69. My argument that rents at the time of the Permanent Settlement. were rack-rents, 
or say ‘full rente’ as much as the land could afford to pay, is a much more dangerous one to 
their theory than Mr. Mackenzie and Mr. O’Kinealy are disposed to admit; as the zemindars 
are ‘entitled to the same edare of the produce now as era that rent fhen, and the simple fact 
ia that a reversion to the standard of the Permanent Settlement means sheer ruin to the ryots ; 
in fact, the exactly opposite result to that for which Mr. O’Kinealy and Mr. Mackenzie con- 
tend. The truth is that from some cause or other the ryots, even in 1793, were unable to pay 
the perguonah rates which were supposed to be the equivalent of the State share of the 

roduce. Whether the cost of cultivation had unduly increased, or whether the second class 
Tae, which had to be cultivated, could not pay the same proportion of the produce as the 
first class lands that would be first cultivated, or whether the very complicated rules for 
ascertaining the pergunnah rates from the value of the produce had been manipulated in the 
interests of the zemindars, be the cause what it may, the effect is clear that these rates were 
higher than what the ryots did pay or could afford to pay. And it is owing to this cause quite 
as much as to the indefiniteness of the rules that the protection afforded the ryote by the Per- 
manent Settlement Regulations proved so inadequate. Pi 

70. Mr. Holt Mackenzie's opinion on this point seems quite decisive. In a letter to 
Mr. Harrington, quoted by that gentleman in his minute, and already referred to, he thus 
writes :— Reference to pergunnah rates is full of danger. Where the canoongoe office has 
been uniformly maintained, they seem to be familiarly known, and in some districts they come 
near the rates actually chargeable; but in most districts they cannot be applied without ruin fo the 
ryote ; and where they come nearest to the actually prevailing rates they must be applied with 
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20 much allowance for nahood, and the like, as to be nearly nugatory, leaving the actual assess- 
ment which would result from them vague and uncertain.” 

71. Mr. Shore’s opinion was that the settlement of Toodur Mull may have probably 
formed the basis of the pergunnah rates; and he also states in his minute that “these rates 
are formed with respect to the produce of the land at a0 much per beegha.” Some attempt 
must have undoubtedly been made of the kind described by Mr. Field to arrange them so that 
they would fluctuate with the current value of the produce ; otherwise, it is ditlicult to conceive 
why the system should have been as intricate and difficult to explain as Sir John Shore says 
that it was. 

At any rate Mr. Shore says, in 1789, that “the rates not only varied in the different 
Collectorships, but in the pergunnahs composing them, in the villages, and in the lands of the 
same village, and the total exacted far exceeded the rates of Toodur Mull.” Evidently there- 

. fore there was some system by which the rates could be raised, and at the time of the Perma- 
nent Settlement they were in most places higher than the lands could affurd to pay. 

72. TI hold, therefore, most emphatically taat any attempt to make out the right of occu- 

ney ryote to hold their lands at anything less than market rates from the letter of the 
Regulations, enacted at the time of the Permanent Settlement, or from the spirit of that settle- 
ment, is altogether futile. Ali that could be established is the right of the ryots te the secure 
enjoyment of two-fifths of the gross produce or whatever else may have been their custumary 
share, Equally futile is it to rely on the interpretation of those Regulations adopted by Act 
X of 1859. The full market value of the rent wae the rate which the framers of that Act 
intended fair and equitable. f 

73. I£ therefore we wish to give the occupancy ryot an advantageous tenure, we must 
justify our doing so on other grounds. This is what I would do on the ground of public policy 
as well as on the ground that it is the natural development of a right such as that of the occu- 
paney ryot which was defined by Act X of 1859.. Bengal competition tends and will con- 
„tinue to tend to run up the rents of tenante-at-will to a point which leaves them the barest eul- 
tivator’s profits. It is to the best interests of society that the regular body of cultivators should 
receive something more, something that will remove them from the condition of cottiers, and 
therefore I would openly give them some advantage. Moreover, any limitation to perfect 
freedom of contract, as regards land, must, if left to ite natural operation, influence the market 
price in favour of the protected party. The fact that one tenant is liable to have his rent 
enhanced arbitrarily, while in the case of the other this can only be done after a suit in court, 
and after the court has come to a conclusion on the equity of the rent demanded, must inevit- 
ably secure the latter more favourable terms. . 

74. It cannot, I would contend, be unfair to give effect to this distinction when the 
Collector is called upon, as he will be under the draft Bül, to determine the prevailing rates of 
rent of both classes of ryots. And therefore if he finds that tenants left to perfect freedom of 
contract have to pay at a certain rate, there is nothing unreasonable in his fixing a somewhat 
lower rate for tenants with rights of occupancy. I infer from the tone of Sir H. Ricketts’ 
jetter that, while it was not intended in 1859, he would in no way disapprove of this, though 
he considers it difficult to determine what percentage of advantage would be expedient. 

75. At any rate let us labour under no delusions, and let us not attempt to justify the 
favourable tenure of the occupant ryot on grounds which will not bear investigation. lf the 
occupancy ryot is to be given a tenure on advantageous terms, it must be in the form of a 
concession which is justified as a natural development of the state of things created by Act X 
of 1859, and by the requirements of public policy. ` : 

76. Moreover, I cannot but think that concessions ought to be made on both sides with 
great advantage. The zemindar ought, I think, to concede to the occupancy ryot a holding 
on more favourable terms than tenants-at-will, the rate being not more than 25 and not less 
than 124 per cent. He ought also to waive all objections to the acquisition of the occupancy 
right being facilitated, and to the Legislature taking effectual means to put it in the power 
of any dond fide cultivator whe settles down in a neighbourhood and makes cultivation bis - 
profession to acquire occupancy. Individually, though very reluctant to touch so established 
a landmark as the 12 years rule, I think there is no great objection on any other ground, or 
injustice in reducing the period as Mr. Mackenzie proposes. 

77. -On the other hand, the more I think over it, the more I am satisfied of the justice 
of the claim of the zemindars, as preferred by Baboo Mohiny Mohun Roy, to some alteration 
in the 20 years presumption rule, and I look upon this as the chief concession that onght 
to be made to’ the zemindar per conird. - This touches no principle, only a mere presumption 
or rule of evidence, which may have been fair in 1859 when neither party was forewarned, 
bet which becomes more unfair every year when the ryot can accumulate his evidence, but 
the zemindar can practically do nothing to procure any rebutting evidence. Moreover, it is 
particularly unfair as regards auction-purchasers who can procure no evidence from their 
predecessors. 

78. It has the further-great disadvantage pointed out by Baboo Mohiny Mohun Roy 
that it drives a friendly and lenient but predent zemindar to a general enhancement of rente 
every 15 years or so to prevent the fatal evidence of an islemraree tenure beiug built up 
against him. I believe the presumption to be untrue as well as unjust; untrue because there 
are numberless ryots whose rente the zemindars have not been able to enhance since 1459, 
who nevertheless have not held at fixed rates since the Permanent Settlement; unjust because 
by its silent operation it is gradually enlarging the number of such tenures which in equity 
is no longer susceptible of. increase. i g 
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79. I would therefore ide for the 20 years, being the 20 years before the new Bill 
becomes law, and would gt the eame time allow any ryot who now possesses such evidence to 
register his tenure so as to prevent his losing evidence hereafter. I would not make 
registration obligatory, as many ryote might never become aware of the provision. 

80. In conclusion, I would indicate the lines on which the Bill, in my opinion, so far 
as it depends on sub-letting, should be drawn up. I am well aware that the work of destruc- 
tion is much easier than that of construction, and I therefore do not think thie the more 
difficult part of the work. It should then, I think, be laid down in the most unqualified and 
uncompromising manner that sub-letting, at least as a system or for any long period, is an 
entire abuse of the occupancy right, and leads te its forfeiture if persevered in. There are a 
variety of rights in land which may be eub-let, putnees, mocurarees, aymas, hawals, and many 
more. I would put no restriction on the snb-letting of these interesta; but the occupancy right 
is designed to protect cultivation and is sacred to the cultivator, and to sub-let it, save in 
exceptional circumstances, is altogether an abuse of it. , 

I do not believe, however, that we can satisfactorily discourage it except dy interest- 
ing the landlord in ite suppression. I distrust Mr. Mackenzie’s self-adjusting proposal because 
it does not give the zemindar any interest in stopping sub-letting ; and unless we utilize his 
agency, we can hardiy expect to succeed, I would, therefore, not hesitate to prescribe that if 
the occupant ryot sub-lets, or; if you like esy sub-lets for a longer period than two years, the 
zemindar may serve & notice upon him requiring him to resume cultivation. If he fails to do 
so during the agricultural year succeeding the service of the notice, L would authorize the 
zemindar to eject him, and at his option to take over the sub-lessee as his tenant, or lease the 
land to another tenant. In either case the right of occupancy would lapse. If, however, the 
zemindar fails to take action for twelve years, and the land remains sub-let to the same sub- 
lessee, thie man would acquire the right of occupancy, and could claim to be admitted as his 
tenant by the zemindar. The zemindar similarly could call upon the sub-lessee to attorn to 
him; in either case the rent of the new tenant would be the sum which he was paying, or the 
sum the former tenant was paying, whichever might be highest. In this way there would 
be some prospect after a time of effectually discouraging sub-letting. 

82. If the occupancy ryot, on the other hand, sub-lets a portion only of his holding, the 
zemindar should have the same right of calling upon him to resume cultivation of the whole, 
and on his failing to comply the occupancy right would lapse. Hf, however, no action waa 
taken for twelve years, it would be fairer to oust the occupancy ryot only from the portion 
sub-let, leaving him his right intact in the remainder. The zemindar could not complain of 
the division of the holding which would thus result, as he could have put a stop to it at an 
earlier period had he chosen. This, however, is a matter of detail. 

83. The above system would apply to ryots obtaining the-right of occupancy after the 
Bill became law, and also to such as already possessed it, but had uot hitherto sub-let. Some 
further provisions are necessary to meet the case of ryots already possessed of the right of 
occupancy who may have sub-let before the Act came into force. If the sub-lessee had not 
been in possession for twelve years no difficulty would arise. The occupancy ryot would be 
able to resume cultivation at his option, and failing to do sọ the penalty will be as before. 
If, however, the twelve years were nearly completed, he should be allowed two or three years 
after the Act eame into foree to avail himself of this resource. ` 

84. The case, however, remains in which the occupancy ryot may have sub-let for more 
than twelve years, Under these cireumstances, Mr. Mackenzie’s draft Bill proposed to vest 
the occupancy right in the sub-lessee, converting the former occupant ryot into a middleman. 
1 would adopt this except that I think it would be fairer to allow the occupant ryot.a limited 

riod, say three years, after the Act came into force, within which he might resume cultivation. 
nder the existing law the sub-lessee of an occupancy ryot does not acquire oceupancy 
nate ; and it would be no injustice to keep him out of them under the new law for a brief 
riod. 
p 85. The Rungpore jotedars, the Backergunge hawaladars, and other ryots of ‘this class 
who aystematically sub-let, but who, under the existing law, would not improbably be held as 
the occupancy ryots, would no doubt not avail themselves of the option. They would then 
become in name what they are already in fact middlemen, and unless they could prove by 
local custom or by the circumstances of their tenure before 1859, or by express contract, that 
they are entitled to a profit of more than 10 per cent. besides the cost of collection, they should 
be allowed this amount. I say designedly before 1859, because since Act X of that year came 
into force the position of such ryots has been somewhat abnormal. The zemindars, especially 
sinve 1869, have not been able practically to obtain the “ fair and equitable” rents from occu- 
pancy ryots, which it was the intention of the Act to give them. Any customary profit which 
the jotedars and others might lay claim to in excess of the 10 per cent. ought therefore to be 
established by evidence derived from an earlier period. 

86. I suggest it os reasonable to allow the occupancy ryot to sub-let for two years 
before giving the zomindar any right to interfere. This is a detail which is not vital 
to the scheme, but I am inclined to think that no evil consequences would ensue from conced- 
ing to the occupant ryote thus much. There might be many cases in which a ond fide 
cultivator might require to sub-let for a year or two, such as his going on a pilgrimage to 
Pooree or to Mecca, and this provision would also meet the difficulty which arises from 
making the occupancy right transferable. Once made transferable, extreme inconvenience 
would follow if any attempt was made, as was previously proposed, to preclude any but actual 
cultivators from purchasing. With the provision of allowing sub-letting for two years, it 
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would be open to any one to purchase the occupancy right, but he would not be able to retain 
it for more than two years, unless he cultivated it himeelf. During that period he might find 
another purchaser who would be prepared to cultivate in person and re-transfer the right to him ; 
the new purchaser would then become the tenant, and the interest of the new cultivating 
purchaser would determine. Such a provision would considerably enhance the value of the 
occupancy right. If only actual cultivators are admitted to bid, the value will be much 
depreciated and all kinds of difficulties arise. 

87. If, on the other hand, sub-letting to an unlimited extent is formally legalized, the 
objections against allowing the occupancy right to be transferred at the option of the tenant 
are indefinitely magni It will only lead to the right passing into the hands of money- 
lenders, rival zemindars, and other persons who will prove quarrelsome and obstructive tenants, 
and useless middlemen and rack-renters. Where the occupancy ryot is a lunatic, minor or a 
woman, sub-letting for a longer period might be necessary, but even in these cases I would fix 
a definite limit of five or six years at the outside. The disqualified ryot might always culti- 
vate by hired labour or sell the oceupaney right, and in the intereste of public policy it would 
be best to require him to resort to one of these alternatives, when the disqualification was likely 
to be of long duration. 

. 88. We know the zemindars would probably object to the above procedure on the ground 
that it creates an additional middleman between the landlord and the cultivator; and instead 
of their being able to obtain the “ fair and equitable” rent to which they are entitled from 
the occupancy ryot, they would only be able to obtain this rent less the 10 cent. or 
other customary reduction that the new middleman could claim. I do not think this objection 
is one which the zemindars would be wise to press, or which is entitled to much consideration. 
The very fact that the tenure has for years been aub-let (and this is the hypothesis under 
which the difficulty arises) proves that the zemindar Ace not been obtaining the full rent of the 
land; he is therefore placed in no worse position than that which he has been actually occu- 
pying in the past. On the other hand, by precluding sub-letting and attaching the occupancy 
night to the actual cultivator, the new “fair and equitable” rent will be, as before shown, 
much higher than it has been in most cases where sub-letting largely prevails, and also, as 
Mr. O’Kinealy fully admitted, much higher than it would be if the sub-letting of the occu- 
pancy right is legalized. No true frend of the zemindars would, therefore, advise him to 
press this objection ; if he loses 10 per cent. of a hypothetical rental, which under any other 
system he would never obtain, he gains, on the other hand, 50 or 60 per cent. more than he 
would be likely to obtain under the only other alternative that is proposed. 

89. On the other hand, this system brings into prominence the at for according 
the zemindar some practicable means of enhancing the rents of middlemen. Jf sub-letting is 
legalized, the midd!eman will in general be the occupancy ryot, and his rent will be surceptible 

‘of enhancement under the rules for the enhancement of rents for such ryote. In this event 
the necessity for any special means for enhancing the rents of middlemen is much diminished ; 
but if all occupancy ryots who habitually sub-let are converted into middlemen, some self- 
acting provision, such as I have proposed, to enable the zemindar to call upon the middleman 

- to name the rent he is willing to pay, and in the event of the rent named being adequate to 
enable the zemindar to purchase the tenure at advantageous terms, will be requisite. This 
proposal is perhaps too novel to be adopted in the present Bill, and before the urgent neces- 
sity for something of the kind is proved by experience ; but I throw it out for eunsideration 
now under the belief that if sub-letting is to be prohibited the advantages which it offers and 
the necessity for something of the kind will soon become apparent. 3 

90. This proposal also leads me to point out that it is very desirable to introduce a provision 
into the new Bill distinctly prohibiting any tenant from creating an encumbrance of a greater 
extent than his own interest in the land ; that is, if he is a tenant for a term of years, he should 
not be entitled to create a permanent tenure ; and if he is a tenant entitled to hold at a fluctuat- 
ing rental, he should not be allowed to create an under-tenure at a fixed rent. The inconve- 
nience of these encumbrances which are binding on the person creating them and therefore on bis 
transferrees has lately been. brought prominently to notice. They obviously lead to fraud on 
the purchaser, and it 1s consonant both with law and equity to make them void ad initio, 
except to the extent of the interest of the person creating thein, 

91. In conclusion, I have only to point out that the rt of this note can be taken as 
a mere outline only of the shape in which I would mould the Bill, and ia attached te the note 
only to meet the objection that no system disallowing sub-letting ie feasible. I feel very little 
doubt that if we are in earnest in disallowing the sub-lease of the occupancy right it is quite 
possible to devise means to give effect to this intention. 


The 6th March 1880, H. L. HARRISON. 


Addendum to Mn, Hanusson’s Note dated 6th March 1880. 


Ir might perhaps be inferred from the above note that I would advocate the return to a 
share of the gross produce as the best standard of the ‘fair and equitable’ rent which has to be 
determined in the ease of the occupancy ryot. This, however, is not my opinion, and I wish 
therefore to add a few words in explanation of my views on this point. 

2. Undoubtedly the old claim of Government extended to a share of the grose produce 
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and this is what was delegated to the zemindars (so far as anything definite was delegated at 
all) at the Permanent Settlement. I£ therefore we wish to place the zemindars in the same: 
position in 1880 as they held in 1793, the object would most faithfully be obtained by autho- 
rizing them to take the same share of the gross produce now as was the rule then. There are, 
however, three objections to this course, any one of which seems to me to be fatal to it:— 
(1) There is no equity in reverting to this rule unless we give them the same share as 
they then had, and this cannot be done. 
(2) A share in the grose produce, though a very natural, is an erroneous and alto- 
gether vicious standard of a fair and equitable rent. 
(3) The events of the 70 years succeeding the Permanent Settlement virtually abro- 
gated this standard, and Act X gave legislative sanction to itsabrogation. It 
18 not necessary to uħdo the work of Act X, and in the present case altogether 
, „Inexpedient to do so, 

8. Obviously if any share in the gross produce should be given to the zemindars on čke 
ground of principle, and as a return to the old order of things, it should be the same share as 
they were entitled to in 1793. As a practical expedient no doubt-any share might be selected, 
but then, if the standard is a bad one, it should not be adopted at allon practical grounds. lt 
is only as a principle of equity that it need be considered, and there is no equity in confiscating 
any portion of the share which rightfully belonged to the zemindar at the Permanent Settlement. 
Now, not only would it be very difficult to ascertain what this share was, but so far as it can 
be ascertained, if would involve sheer rnin to the great body of the occupancy ryots and drive 
lands out of cultivation. The most.authoritative statement on the subject of the amount of the 
share belon ging to Government is that it was three-fifths, and a rent equal to three-fifths of the 
gross produce is, I am sure, more than the great bulk of the arable land in Bengal can now afford 
to pay. At the time of the Permanent Settlement it seems to me overwhelmingly probable that 
the customary share of the produce due to the State was the real basis of the very intricate 
system by which the pergunnah rates were from time to time determined, and we also know on 
the authority of Holt Mackenzie that the pergunnsh rates were generally ruinous to the ryots. 

4. I have already expressed an opinion that the impnssibility of the ryots paying the 
pergunnah rates (especially if consolidated with the existing abwabs) was one of the potent 
causes which enable the zemindars to bring the ryots under their entire control after 1793 ; 
and this is what would happen again if their claims were to be regulated by the same standard 
now. Differing entirely in this respect from Mr. O’Kinealy and Mr. Mackenzie, I am confi- 
dently of opinion that if we try to protect the ryots now by the same standard of rent (I do not 
of course mean at the same money rental), but the same produce equivalent by which they were 
protected at the Permanent Settlement, the protection will prove as nugatory now as it did then. 

: 5. (2) The standard, however, of a gross share of the produce is altogether faulty, and 
therefore, except on the ground of equity, a very bad one to adopt. The only true standard 
of a fair and equitable rent is what land ean afford to pay, and this in no way varies with 
the produce. A share in the gross produce is a very favourable rule for the more fertile lands, 
but a very unfavourable one for those that are less fertile. This depends entirely on the very 
simple principle that, while the ryot who cultivates the less fertile land has as large an 
appetite as the one who cultivates the more fertile lands, the latter do not ordinarily cost more 
to cultivate than the former. Thus, supposing that 10 beeghas of land producing 8 maunds of 
paddy each in an average year can afford to pay half the produce aa rent. This means that 
the remaining 40 maunds will, according to the laws of supply and demand as then and there 
in operation, furnish a sufficient cultivator’s remuneration for the labour, expense, and risk of 
cultivation. But if so, the same amount of land producing on an average 5, 6,10 or 12 
maunds per beegha could afford to pay 10 maunds, 20 maunds, 60 maunds, or 80 maunds’ 
rent, leaving the same cultivator’s remuneration as before, and this is the rental towards which 
the amount paid for each of these holdings would tend if left to the unrestricted operation of 
natu&l laws. But by the rule of dividing the prodyce the rental would be 25, 30, 40, 50 
and 60 maunds, instead of 10, 20, 40, 60 and 80 maunds; the result would.be that 
the occupancy ryots of the two last plots would have @ proprietary interest in them worth 10 
maunds and 20 maunds respectively per annum. The occupiers of the third plot would be able 
to cultivate, but would have no proprietary interest in his holding at all. The oceupiers of 
the first two plots would bg unable to cultivate and would throw up their holdings. 

6. It is in this lust respect that the share of the gross produce rule operates so very fatally. 
Hf the landlord insists on his claim, all the poorer lands are thereby thrown out of cultivation. 
The landlord, however, is often obstinate, often fearful of injuring his rent-roll elsewhere if 
he gives way, and therefore he stands out and the land remains uncultivated: and yet it is land 
which could afford to pay a lower rate of rent. In the instances above given all lands pro- 
ducing between four mace and eight maunds of paddy per beegha could afford to pay 
sume rent, but if the half-produce standard were insisted on, they would all be left uncuiti- 
vated. I know myself a large tract of arable land some five miles by two miles in extent in 
the Midnapore district which has been thrown out of cultivation for many years because by 
change in the course of the rivers its productiveness had been affected. It had been very fertile 
and the local rate was Ra. 3-8 per beegha. The putnidar insisted on obtaining this rent, and 
the land could not pay it. 1 learnt on enquiry that if he would reduce his demand to Re. 1-8 
per, beegha the whole area would be at once brought under cultivation. If any gross produce 
standard is adopted, either it must be a most-unfair and inadequate rent for the superior lands, 
or it will, if claimed, throw a large quantity of inferior land out of cultivation. 
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7. ($) During the 70 years which sncceeded the settlement the produce standard 

sight of in the greater part of the Lower Provinces. I conceive thet the process raha ce 
this went on was, in truth, the converse of that by which the share of gross produce rule war 
first established, then the State commuted its supreme proprietary right te all the rent which 
the land could afford to pay to a definite share of the gross produce. The zemindars received 
this right tos share of the gross produce from the State, and gradually and insensibly, partly 
by an abuse of their power, partly by the force of circumstances, partly by the inability of 
the ryote to pay the legalised rates, reconverted it into the general proprietary right to receive 
the full normal rental of the land from all except a few privileged ryots. I doubt whether the 
change is on the whole to be regretted, but anyhow Act X by fixing a fair and equitable rent 
as the standard in lieu of a share of the gross produce has ratified it, and it is unnecessary and 
unwise for us to go back to the old defective rule, 

8. What the authors of Act X meant by a fair and equitable rent I have already shown 
—the market rent such as the land can afford to pay—and this I am most firmly convinced is the 
only solid ground on which we can base it, and tho only true standard by which we can gauge it. 
Give the occupancy ryot a rent less by a certain percent than the market rent, or make him 
pay the full market rent, whichever you prefer, either will work; but unless we wish our work 
to prove futile, and worse confusion than ever in determining rente to arise out of it, it is by 
the standard of the rent which the land can afford to pay, and by that standard only that the 
revenue officers who have fo fix a fair and equitable rent on ground No. 1 must be guided. 


< H. L. HARRISON. 
Note by Mr. O’ Kinealy on enhancement, dated 16th June 1880. 


Tuer views of the members of the Committee in re; to the proper manner of dealin 
with the question of enhancement are so different that I purpose putting down briefly what 
consider to be the relation which has existed and does exist between landlords and tenants in 
Bengal, since it seems to me that, if we get at a sound conception of that relation and see the 
various changes it has undergone, we shail have, to acertain extent, reduced the diffienlty of 
our task. At the outset I may say that I will not, as Mr. Field conceives himself bound to do 
confine myself solely to the Regulations ; but shall make use, as indeed he himself has done. of 
other stores of information, whenever I may deem them of use in guiding me to the true 
intention of the Legislature. In short, I shall not start by assuming as a conclusion that the 
Regulations are so easy, so simple, that a proper interpretation of them ean be arrived at with 
ao little difficulty that I shall not have any occasion to appeal to any authorities. But I prefer 
to follow the pratice of Chief Justice Coke, Lord Westbury, the present Master of the Rolls 
and noteably the Judges in deciding the Great Rent Case, who quoted from books and pamphlets 
of every kind, I may say of every weight and of every date, from the Zis Akari down to the 
Board’s rules. In passing, I would note a few, indeed not very important, matters insregard 
to which I am inclined to differ from Mr.. Field, For instance, he considers that, though the 
Wealth of Nations was published before the Permanent Settlement, it is impossible to believe 
that the authors of that measure had read it. I have not, so far as I have searched, succeeded 
in finding the name of Adam Smith in the official papers connected with that settlement ; but at 
page 7 a reference is made to the intelligent author of “An inquiry into the Nature and Causes 
of the Wealth of Nations which is the correct title of Adam Smith’s book, though not that usually 
printed on the cover; and at page 192 of Harrington’s Analysis will be found a letter from 
Lord Cornwallis, and dated 1879, in which he -discusses the writings of Adam Smith and 
Sir James Stewart in a manner that shows he possessed a knowledge of political economy such 
as would be ereditable to a very advanced student at the present day. Neither were the 
authors of the Decennial nor of the Permanent Settlement ignorant of the objection to fizing 


Equally favourable to the contributors is the probable 
„alteration in the valne of silver, for there is little doubt 
that it will continue to fall, as it has done for centuries past, 
in proportion as the quantity drawn from the mines and 
thrown into circulation ineresses. If this be admitted, the 
assessment will become gradually lighter, becanse, as tho 
value of silver diminishes, the landholder will be able 
upon an average to procure the quantity which he may 
engage to pay annually to Government with s propor- 
tionately smaller part of the produce than he can 
at present.— Minute of Lord Cornwallis, 3rd February 1790, 
paragraph 13. . 


Tevenue payments in money, as Mr. Field 
seems to imagine. Indeed, they fully an- 
ticipated fall in the value of silver, though 
probably not to the extent which has actually 
ocurred, and foresaw that this would be 
in favour of the zemindars. Nor in my 
opinion, with the greatest respect for Mr, 
Field’s contention in his note of the 18th 
January last, did Mr. Trevor, in the extract 
there quoted from bis judgment in the Great 


Rent Case, refer to the rights of ryots in estates not sold for arrears. He appears 

have, as he says, referred only to the sale laws, and to have simply stated de risene di a 
doctrine that a purchaser under them could enhance at discretion. Nor do I understand him 
to declare that such doctrine was law. Whether it was so or not I shall show afterwards. 

The matters I now propose to discuss are— 

(1) The interest of a proprietor under the Permanent Settlement. 
(2) His relation to his tenants in regard to eviction and enhancement, 
(83) The interest of purchasers at auction‘and patni sales. 

Before the Permanent Settlement the nature of the proprietary right possessed by 
zemindars, or the nature of the proprietary right which should be conferred on them if, as 
was held by some, they possessed none, was aa much disputed as it has been since they were 
formally declared to possess a vested interest in the soil. 

In 1769 the President appointed, under the title of supervisors, Collectors in each 
province or district to report on the state of the lands and the amount pf revenues: in short, 
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to write a history of the country. One of the great objects then in view was to draw up an 
account of all the public and private collections made from the people, and the supervisors were 
commanded to prepare a Austaéood of these collections, and to transmit it with such annexed 
remarks, observations, and proposals as might be deemed conducive to the improvement of 
the lands, the contentment of the ryot, the extension and relief of trade, the increase and 


Rev. Reg., 1769. 


encouragement of any useful manufacture or 
production of the soil, and the general 


benefit and happiness of the province in every consideration and point of view. i 
This Regulation, which appeare to be the first of its kind, sets forth that the President 

and the other members of Government had come to the conclusion that the ryots and talook- 

dars had been treated unfairly, and.even harshly, by the zemindars. They declared that the 


* A third and equally important object of your attention 
under, this head is to fit the amount of what the zemindar 
receives from the ryot ss hia income or emolument, wherein 
they generally e bounds of moderation, takin 
advantage of the 1 attachment of their people, an 
of the inofficacy of the present restrictions upon them, since 
the presence of the sumil more frequently produces a scene 
of collusion than a wariness of conduct, When the aum of 
the produce of the land and of each demand on the tenant is 
thus sacertsined with certainty, the proportion of what 
remains to him for the support of his family and encourage- 
ment of his industry wiil clearly appear and lead us to the 
teatity of bis condition. 4 

“Amongst the chief effects which are hoped for from 
your residence in that province, and which ought to employ 
aud never wander from your attention, are to convince the 
ryot that you will stand between him and the hand of 

sion; that you will be his refuge and the redresser 
of his wrongs; thet the calamities he has already suffered 
have sprong from an intermediate cause and were neither 
known nor permitted by us; that honest and direct applica- 
tions te you will nevor fail producing speedy and equitable 
decision ; that after supplying the legal due of Government 
he may bo secure in the enjoyment of the remainder; and, 
finally, teach bim a veneration and affection for the humane 
maxims of our Government.”—Hev. Reg., 1769. 

“The truth cannot be donbted that the poor and indus- 
trious tenant is taxed by his zemindar or collector for every 
extravagance that avarice, ambition, pride, vanity, or in- 
temperance may lead him inte over and sbova what is 
generally desmed the established rent of his lands. If he 
ìa to be married, a ohiid born, honors conferred, luxery 
induiged, and uuzzurannas or fines oxacted even for his own 
miscouduct, all must be paid by the ryot. And, what 
heightens the distressful scene, tle more opulent whe can 
better obtain redress for impositiog, escape, while the weaker 
are obliged to submit.”—Rev, Reg., 1768, 

© Besides these advantages which the somindar possesses 
by tho secret appropriation of jand and has secured to 
himself by partial Austaboods, he has an originally allowed 
title to the freehold of some lands, and to the enjoyment of 
some perquisites; but abuses have crept alike inte them all. 
The meaning and intent of his being indulged with such 
exclusive posseasions was to supply his family with tho 
necessaries and conveniences of life. Uuder the name of 
nij-jote and nankar, one spot was tó yield him rice, another 
was allotted to him as pasture; a particular tank was to 
afford him fish end water; and in like manner, distinct 
spots were given up te. him for every distinct article of çon- 
sumption, Though this indulgeuce was confined to this 
purpose only, there is just cause for supposing that he has 
extended his claims and availed himself of opportunities to 
lay his hauds on the revenues of Government, and on the 
property of the ryote, where he has no foundation of right 
nor color of pretence.” —Rev, Reg., 1769. 


zemindars had, in dealing with the ryots, 
exceeded the bounds of moderation, had taken 
advantage of the personal attachment of the 
people, taxed the poor and industrious tenant 

eyond the established rates, had loaded him 
with cesses; and that there was just cause 
for supposing that they had illegally, without 
foundation of right or colour of pretence, 
laid hands on some of the ryots’ holdings 
and turned them into nijjote. This reign 
of violence they declared should cease, and 
the supervisors were directed to proclaim as 
much to the ryote. 

They said: “Among the chief effects 
which are to be hoped forfrom your residence 
in that province, and which ought to employ 
aud never wander from your attention, are 
to convince the ryot {that you will stand 
between him and the hand of oppression, 
that you will be his refuge and the redresser 
of his wrongs; that the calamities he has 
already suffered have sprung from an imme- 
diate cause, and were neither known nor 
permitted by us; that honest and direct ap- 
plications te you will never fail of producing 
speedy and equitable decisions; that after 
supplying the legal due of Government he may 
be secure in the enjoyment of the remainder ; 
and, finally, to teach him veneration and 
affection for the humane maxims of our Gov- 
ernment.” . 

And, again, to a somewhat similar effect: © 
The ryot should be impressed in the most 
forcible and convincing manner that the ten- 
dency of your measures is to his ease and 
relief ; that every opposition to them is rivet- 
ing his own chains and confirming his 
servitude and dependence on his oppressors ; 
that our object is not increase of rents or 
accumulation of demands, but solely by fixing 
such as are legal, explaining and abolishing 
such as are fraudulent and unauthorized, not 
only to redress his present grievances, but to 
secure him from all further invasions of 4is 
property.” 


In 1772 the Company determined to stand forth publicly in the character of dewan, and 
on the 14th of May passed a public regulation for the settlement and collection of revenue, 


Rev. Reg., 1769, 


which was directed to be translated into 
Bengali and Persian and circulated in order 


that the intentions of Government should be made clear to the people. The land revenue was 


farmed for five years. The farmers were bound to afford “the usual and n 


aids of 


tuceavi to the ryots;” they were prohibited from receiving larger rents than the stipulated 


That the farmer shali not receive larger ronts from tle 
ryote than the stipulated amount of the pottah on eny pre- 
tonce whatsvover, and that for every instance of such extor- 
tion the furmer, on conviction, shall be compelled to pay 
back the same which he.shall have so taken from the ryot, 


besides a penalty aqual to the same amount to the Sircar; 


and for a repetition or a notorious instance of this oppreasion 
on hie ryote the farmer's lease shall be omitted. fous 

“ That the farmer's payments to Government shall in like 
mannor be ssoertsined and established and no demand be 
made upon them above what shall be expressed in the doul 
ar rent-roll delivered them with thwr lease, 


amounts, or to levy any cesses; and the 
supervisors, under the name of Collectore, 
were directed to prepare rent-rolls of each 
farm according to the order in which it stood 
in the pergunnah, to which rolls the publio 
might have free access. 

Before the expiration of this settlement, 
the Governor General in 1776 established a 
Board (which was placed under his immediate 
control) for the purpose of determining, with 


420 APPENDIX TO THE 


“That no mathoots or assessments under the name of a view to the next settlement, the value af 
B, + Li + 
mangas Shai Paap ar A oy eee awah eas the lands, and for that purpose to digest the 
abwab which are of late establishment ehall be carefully materials already in existence, and collect 
scrutinized snd at the direction of the Committee abolished, such others as might be considered n fe 
i they, are tous a gg tog be oppressivo and per Hegaid : “ Besides the immediate duty of this 
- ù ia i office, which I bave above described, and 
which I suppose to be indispensably necessary and esrential to the formation of an equal settle- 
ment, many other points of enquiry will also be useful to secure to the ryots the perpetual ord 
undisturbed possession of their lands, and to guard them against arbitrary ezactions. 'Uhis is not 
to be done by proclamations and edicts, nor by indulgences to zemindars and farmers, The 
former will not be obeyed unless enforced by regulations so framed as to produce their own 
effect without requiring the hand of Government to interpose ita support; and the latter, 
though it may feed the luxury of the zemindars or the rapacity of the farmers, will prove no 
wt to the cultivator, whose welfare ought to be the immediate and primar? care of Govern- 
ment. 
This Board laid down the plan of the settlement for 1778. = the rois Khicli they drew 
` up and transmitted to the local councils for 
etary orem Demat 17/7- ` their guidance, the zemindars gre throughout 
described as “ proprietors ;” but though thie is the ease, it does not appear from the passages 
above quoted that Government ever intended, when it recognised and settled with the 
zemindar as “ proprietor,” to deprive the ryot of the perpetual and undisturbed possession of 
his lands, or the enjoyment of the remainder of his produce after he had satisfied the Govern- 
ment demand. They who are acquainted with the papers of those times will remember that 
opinions underwent many and marked changes as to the persons whd should be considered the 
real owners, whether the ryot, the zemindar, or the State; but from the time when the zemin- 
dar was treated as proprietor, both zemindars and farmers were prohibited from arbitrarily dis- 
possessing the ryots. : 
In 1781 the system of administration was changed, provincial councils were abolished, and 
; their duties was transferred to the Committee 
me of the Governor General, dated 30th March of Revenue at Calcutta. This Committee 
drew up a plan of a settlement with the zc- 
mindar which was approved of by the Governor General. In forwarding his sanction he 
expressed a desire to afford every relief and ease both to the ryot and the zemindar consistent with, 
and conformable to, the ancient constitution of the country. A similar plan was followed in subse- 
quent years; the position of the ryot was not erect i and in oe Collectors were specially 
` : irected to give their most unremitting atten- 
Regelatien for the conduct of Collectors, 1787, section #6: is to siscriainin the rules and rates of the 
ryot’s assessment, and to endeavour to fix upon some mode by which these might be regulated 
on general, fair, and ascertained principles. 

This brings me down to the correspondence between Sir John Shore and Lord Cornwallis 
relating to the Permanent Settlement of Bengal, and before entering on it I will sum up what 
appears to me to be the true position of affsirs. We bave— : 

j {1) a declaration by Government that the zemindars and farmers had oppressed the 


ots; 

Qa publie declaration by Government that it did not intend to enhance rents but to 
fix such as were legal on a permanent basis; to secure the ryots in the enjoyment 
of their property against all oppressions by zemindars or farmere; and that the 
residue of the produce, after satisfying the Government démand, should be re- 

F tained by the ryot for the support of his family ; inet 
(3) a declaration by Government that it was necessary to secure the ryote in the per- 
petual and undisturbed possession of their lands, and to guard them against 
arbitrary exactions ; y , 
(4) a declaration by Government that there was no foundation of right, no colour of 
pretence for the ejectment of ryots; = A -, 
(5) and, at the same time, a description and recognition of the zemindar as proprietor. 
The nature of his proprietary rights depended on the constitution and customs 
- of the country, as expressed in the preceding paragraphs. , 
The discussion which arose before the Permanent Settlement exhibited a great divergence 
g of opinion in regard to thə persons with 
Papers, page 35. whom the settlement should be made. But 
Although, however, 1 am not only of opinion that the ze- when Lord Cornwallis declared that if the 
Tinda Kova the lest right, but from beng pervuaded that zemindar was not to get a vested interest in 
nothing could be ruinous to the public interest as that ‘the the soil, some other person must, the discus- 
nr should b PAE E the property cf Gaveroinent Lom sion was reduced to a much smaller compass 
Gare, it would be necessary for the public good to gmnt a ANd became narrowed into deciding who had 
right of property in the soil to them, or to persona of other the best right of settlement, and what power 
descriptions. 1 think it unnecessary to enter into any dis- ghould be granted to him. The zemindar 


aie aot te is Gn vee tar aa a tar case was selected. Then arose the question as to: 
the general improvement of the tenantry, which I look upon his power, his legal relations towards the 
as tho important object for our present consideration,— Mi- ryots ; could he dispossess them, enhance 
mute of Lord Cornwallis of 1789, papera, page 35, their rents at his discretion ?—indeed, the 


Harri , p. 445; 5th Beg., pp. 205, 379, 383, 388. very questions that now occupy our attention. 
: ipii re Mr. Shore, who all along contended for 
view—indeed assuming it in all his 
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18. The necessity of somo interposition between the se 
mindare and their tenanta is absolute, and Government in- 
terferes by cstablishing regulations for the conduct of the 
vemindars, which they are to execute, and by delegating su- 
thority to the Collectora to enforce the executions. If the 
assessment of the zeminderics were unalterably fixed, and 
the proprictors were left to make their own arrangements 
with the ryote without any restrictions, injunctions, or limit- 
ations, which, indecd, ie s result of the fundamental prin- 
cipte, the present confusion would nover be adjusted. 

14. The interference, thoogh so mach modified, is in fect 
an invasion of proprictary right, and an assumption of the 
character of inndlord which helungs to the xemindar, and 
that we bave a right to regulute the terma byewhich he is to 
qet his lunds to the ryots, as it is to connect the avowal with 
dinerotimary wad arbitrary claims. If the land is the se- 
mindar’s, it will only be partially his property, whilat we 
prescribe the quantam which he is to collect, or the mode by 
which the adjustment of it is ta take place between the 
parties coneernod.— Mr. Shore's Minute, 8th December 1789. 
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writings—that the zemindars were the pro-, 
prietors of the soil with very extended rights, _ 
though not the same rights as in England, 
objected to a Permanent Settlement on the 
grounds that the rights of all parties, from 


the zemindar to the ryot inclusive, were onl 


imperfectly understood and defined ; so mue! 

so that it was uncertain whether a settlement 
of that nature might not lead to a diminu- 
tion of the revenues of Government or to a 
confirmation of oppressive exaction, More- 
over,, some interposition between the zemin- 


` dars and their ryots seemed to him absolutely 


necessary ; for, if the zemindars were declared 
proprietors, they would resent any inter- 
ference of- Government—any direction limit- 


ing the amount of revenue they could assess or prescribing the terms on which they should let _ 
their lands to the ryots—es an infringement on the rights of landlords to do as they pleased 


- with their own. 


He preferred a settlement for ten years, 


This view was not only not approved of by the Governor General, it was disapproved of 


61. The question thet las heen so mach agitated in this 
country, whether the semiadars and talockdars are the actu- 
al propristors of thegoil, or only officers of Government, has 
always appeared to me to be very uninteresting to them, whilst 
their claim to s certain percentage upon the rents of their 
lands has been admitted, and the tight of Goyetiment to fix 
the amount of those rente at its own discretion has never 
been denied or disputed. £ 

62. Under the former practice of annusl settlements, zo- 
mindars who have cither refused to agree to pay the rents 
that have been required, or who have been thongkt unworthy 
of being entrusted with the management, have, since our 
acquisition of the Dewanny, been dispossessed in numberiess 
inatances aud their lands hold khas, or let fo a farmer; and 
when it is recollected that pecuniary allowances have not al- 
ways becn given te dispossessed semindars in Bengal, I con- 
ceive that a more augatory or delusive species of property 
could hardly exist, g 

63. On the other hand, the grant of these fands at a fixed 
asserement will stamp a value upon them hitherte unknown, 
and by the facility which it will create of raising money up- 
un them, either by mortgage or sale, will provide a certain 

. fund for the liquidation of public and private demands, or 
rave an incitement to exertion and industry by securing the 
Fruita of thase qualities in the tenure to the proprictor’s own 
benefit,—Minste of Lord Cornwallis, dated 3rd February 
1730. 


«31. I agree with Mr. 


by him, and his disapproval obtained the 
support of the Court of Directors. Lord 
Cornwallis pointed out that the zemindars 
seemed indifferent as to their proprietary 
right, so long as they got a certain percent, 
age on the rents; that they had been dispos- 
sessed in numerous instances, and often had 
not been paid malikhana ; and that in order 
to simplify the demand of the zemindar on 
the ryot, it was necessary to fix permanently 
the demand of Government on the former. 
He further said— Mr. Shore observes that 
we have experience of what the zemindars 
are; but the experience of ‘what they are or 
have been under one system is by no means 
a -proper criterion to ‘determine what they 
would be under the influence of another, 
founded upon very different principles. We 
have rio experience of what the zemindars 
would be under the system which 1 recomr 
mend to be adopted. 


Shore that some interference on the part of Government is 


undoubtedly necessary for effecting an adjustment of the demands of the zemindars upon the 


royts, nor 


do I conceive that the former will take alarm at the reservation of this right of 


interference, when convineed that Government can have no interest in exercising it but for the 
purposes of public justice. . Were the Government itself to be a party in the cause they might 
have some grounds for apprehending the result of its decisions. 


32, 


Mr. Shore observes that this interference is inconsistent with proprietary right, and 


> that it is an encroachment upon it to prohibit a landlord from imposing taxes on his tenant, for 
it is saying to him that he shall not raise the rente of his estate, and that, if the land is the 
zemindars’, it will only be partially his property, whilst we preseribe the quantum which he is 
to collect, or the mode by which the adjustment is to take place between the parties concerned. 


33, 


If Mr. Shore means that, after having declared the zemindar proprietor of the soil 


in order to be consistent, we have no right to prevent bim imposing new abwabs or taxes on the 
ess 


lands in cultivation, I -must differ from him in opinion, un 
beegha of land possessed by them must have been 


absolute slaves of the zemindars. Eve 


we suppose the ryots to be the 


cultivated under an express or implied agreement that a certain sum should be paid for each’ 


beegha of produce and no more. Every 


abwab or tax im 


by the zemindar over and above 


that sum is not only a breach of that agreement, but a direct violation of the established laws 
of the country. The cultivator therefore has, in euch a case, an undoubted right to apply to 
Government for the protection of his property, and Government is at all times bound to afford 
him redress. I do not hesitate, therefore, to give it as my opinion that the zemindars neither 
now nor ever could possess a right to impose taxes or abwabs upon the ryots; and if, from the 
coufusion which prevailed towards the close of the Mogul Government, or neglect, or want of 
information, since we have had possession of the country, new abwabs have been imposed by 
‘the zemindars or farmers, that Government hus an undoubted right to abolish such as are op- 
“pressive and have never been confirmed by a competent authority, aud to establish such regula- 
‘tions as may prevent the practice of like abuses in future. . 

“34. Neither is the privilege which the ryote in gany parts of Bengal enjoy, of holding 
possession of the spots of land which they cultivate so long as they pay the revenue assessed upos 


them, by any means incompatible with the proprietary rights of 


the cemindars. Whoerer cultivates 


‘the land, the semindar can receive uo wore than the established rent which, in most places, is fully 
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equal to what the cultivator can afford to pay. To permit Aim to dispossess one eultivator for tif 
sole purpose of giving the land to another, would be vesting him with a power to commit a wanien 
act of oppression from which he could derive so benefit. The practice that prevailed under thd 
Mogul Government of uniting many districts into one zemindary, and thereby subjecting 
large body of people to the control of one principal zemindar, rendered some restriction of thi 
nature absolutely necessary. The zemindar, however, may sell the land, and the culiivator 4 
must pay the rent to the purchaser.” 
The decision of the Court of Directors was in favour of the proposal advocated by Loni 
Cornwallis, and ran as follows :— ` 
“ But as so great a change in kabite and situation can only be gradual, the interference of 
. overnment may, for a considerable period, be 
2; Harrington, pagt 188: necessary to prevent the landholders from 
making use of their own permanent position for the purpose of exaction and oppression. We 
therefore wish to have it distinctiy understood that, while we confirm to the landholders 
the possession of the districts which they now hold, and subject only to the revenue now 
settled, and while we disclaim any interference with respect to the situation of the ryotq 
or the sums paid by them with any view to an addition of revenue to ourselves, wå 
expressly reserve the right which clearly belongs to us as sovereigns of interposing out 
authority in making from time to time all such regulations as may be necessary to prevent 
the ryote being improperly disturbed in their possession or loaded with unwarrantable exactions. 
A power exercised for the purpose we have mentioned, and which has no view to our own 
interests, except as they are connected with the general industry and prosperity of the country, 
ean be no object of jealousy to the landholders, and, instead of diminishing, will ultimately 
enhance the value of their proprietary rights. Our interposition, where it is necessary, seems 
also to be clearly consistent with the practice of the Mogul Government, under which it 
appeared to be a general marim that the immediate cultivator of the soit duly paying hia rent 
The Government, in virtue of its claim to a portion of its Should not be dispossessed of the land he ocena 
rents, considered itself entitled to the minutest information 
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regarding the land, ite produce, the rente paid by the ryots, 
and all transfers in their possession. ‘The duty of the 
mofussil cancongoes was te record and furnish thie infor- 
mation, and the accounts formerly kept by them were eal- 
culated to afford it.—5& Bep., p. 204, pera. 375. 


pied. This necessarily supposes that there 
were some measures and limit by which the 
rent could be defined, aud that it was not 
left to the arbitrary determination of the 
zemindar, for otherwise euch a rule should 


be nugatory, and in point of fact the original amount seems to have been annually ascertained 


and fixed by the act of the sovereipn.” 


If the members of the Committee will compare the decision of the Court of Directors, 


as sovereign power, with the result of what I consider to have been previously determined 
and concluded by the Government of India, they will find that, instead of those conclusions 
being in any wise impugned, they were affirmed, and affirmed with a distinct declaration 


In the extensive plaina of Indis a large proportion, esti- 
mated in the Company's provinces at one-third by Lord 
Cornwallis, at one-half by others, and by some at two-thirds 
of land capable of cultivation, lies waste, and probably was 
never otherwise. It became, therefore, of importance te the 
native Governments, whose principal financial resource was 
the land revenne, to provide that as the population and cul- 
tivation should ineresse, the State might derive its propor- 


tion of advantage resulting from this progressive augmenta- - 


tion, Whatever might be the motive of its introduction, the 
sale for fixing the Government share of the crop bad this ten- 
deucy. This rule is traceable as a genoral principle through 
every part of the Empire which has yet come under the 
British dowinion; aud undoubtedly had its origin in times 
anterior to the entry of the Mahomedans into India. By 
thie rala the produce of the land, whether taken in kind or 
estimated in money, was understood to be shared in distinct 
proportions between the cultivator and the Government. 
The shares varied when the land was recently cleared, and 
required extraordinary labour, but when it was fully eettled 
and productive, the cultivator hed about two-fifths and the 
Government the remainder, The Government share was 
again divided with the zeminder and the village officers, in 
such proportion thxt the zemindar retained no more then 
about one-tenth of this shere, or little more than three- 
fiftieth parts of the whole, but in instances of meritorious 
conduct the deficiency was made up to him by special grants 
of land denominated mouncous (or subatauce).—sth Rep, 
p. 16, 


that if they were ever violated, it would be the 
duty of Government to interfere and protect 
the ryot. Lord Cornwallis asserted that the 
zemindars (who up te this time had been 
mere servants of the State) should be locked 
on as proprietors in the sense that they 
might sell or alienate the soil, and that the 
ryote would be bound to pay rent to the pur- 
chaser; but he distinctly denied them the 
right to eject: or to rack-rent, as one prohibit- 
by the established customs of the Mogul 
Empire; and this view, which was merely a 
declaration of the common law, received the 
full approval of the ruling sovereign power. 
I trust my reason for making these extracts 
bearing on the relations ef the landlord and 
tenant immediately before the Permanent 
Settlement will not be misunderstood. F 
am perfectly well aware that at all times, and 
in all classes and peoples, there is, and must 
be, a mixture of good and bad ; but I wish the 
Committee to do what, I conceive, every man 
who wishes to. come to a right conclusion on 


the effect of the Permanent Settlement ought to do, viz., put himself as much as possible in 
the position of the persons passing it, and then, bearing in mind the language that would be 


used by persons placed in such a position, decide what was mesnt to be conveyed by the Regu- 
lation. I am aware that Mr. Field has adopted in this particular case a different course and 


has, in a fresh endeavour to discover the intention of the Legislature, refused to look at any- 
thing which has been said or written, or discussed before the Regulations were passed, even, 
though it was said or written or discussed by the members of the Legislature itself. But, as 
I said before, I am not sure of my opinion, not certain of the intention of the Legislature, and 
hence I have adopted the course which, though more laborious, is, owing to my inability to as 
clearly perceive the intention of the Legislature as he thinks he can, to me more satisfactory $ ` 
and I am the more inclined to follow it since I see that it has led him into some slight mis- 
conception of the knowledge which the framers of the law possessed of political economy. 
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The difference between us is one more of procedure than of principle, and I would. willingly 
adopt his method if I could do so with satisfaction to myself. 

Mr. Field gives an accurate and elaborate analysis of Regulation VIII of 1793 in his 
note on enhancement. In it I concur, exeept in se far as he concludes that sections 53 and 
54 of the Regulation referred to ryots. He frankly admits, as might be expected that he 
arrives at this conclusion with reluctance, and that it is difficult to accept it if the legislators 
of that period could-be considered to be conversant with the use of legal terms or knew the 

roper meaning of such words as “ letting, ” and “ demise, ” in a word if they could be called 
jawyers, and his conviction is that they could not in fairness be so described, I, on the other 
hand, am inclined to believe that the illustrious framers of the settlement possessed an adequate 
share of legal as well as economi knowledge, and that Mr. Field has himself fallen into 
error from. not considering the previons decisions arrived at by Government. The sections 
expounded by him run es follow: ; $ 

“LU.—The zemindar or other actual proprietor of the land is to let the remaining 
lands of his zemindary or estate, under the preecribed restrictions, in whatever manner he 
may think proper; bat every engagement contracted with under-farmers shall be specific as ~ 
to the amount and conditions of it, and all sums received by the actual proprietor of land or 
any farmer of land, of whatever description over and above what is specified in the engage- 
ments of the persons paying the same, shall be considered as extorted, and be repaid by ` 
a penalty of double the amount. The restrictions prescribed and referred to are the 
following :— 3 
“ AIl-—No person contracting with a zemindar, independent talookdar, or other actual 
proprietor, or employed by-him in the management of the collections, shall be authorized to 
take charge of the lands or collections without an amulnamah or written commission signed 
by such zemindar or other actual proprietor.” 

Mr. Field considers that section 5% refers to and includes the letting, or rather re-letting, 
of lands to ryots already in possession—an opinion which 1 have seen stated somewhere to have 
been advanced by Mr. Justice Phear. I am, I regret to say, of a different opinion. The 
section appears to me to apply to contracts of letting by a zemindar to farmers in connection 
with lands already in possession of ryote. The reasons which induce me to hold this opinion 
are these. Section 51 refers to lands which are held by dependent talookdars; section 52 
would naturally follow if the meaning I attach to it is correct, and its subject-matter would 

roperly fall between lands held by talookdars which are referred to in the section 51, and 
ands held khas which. are mentioned in section 54. The section itself, too, presupposes 
existing ryots ; and finally, the letting is with the proprietor—no inferior tenure-holder could 
be lessor—and, subject to preseribed restrictions, not one of which could by any use, or even 
ordinary misuse of the words, be extended to ryots. The lessee takes “‘ charge”, not possession, 
of the lands ; he could not take porsession, and for the best of all possible reasons that the 
lands had already been occupied. Mr. Field appears to have been led into his, as I hold, 
erroneous construction by taking a wrong view of the words “ prescribed restrictions” mene 
tioned in section 52. He looks upon them as extending over a series of sections; but, unless 
the printing of every uthorised copy of the Regulations I have ever seen is wrong, they are 
included in and cease at the end of the section 53, and I would press upon the members the 
necessity of referring to the text. It is clear, as has been pointed out to me by Mr. Mackenzie, 
that Mr. Field in his edition of the Regulations bas followed a mode of punctuation not 
justified by.the authorized text, which completely changes the sense of the sections, and gives 
& colour of validity to his theory of enhancement. It would seem, therefore, that a strong, 
if not the strongest, support for the theory he has advanced rests solely on a printer’s error. 

The term “ proprietor,” as far as the Permanent Settlement is concerned, means zemindars, 
talookdars, chowdries, mortgagees and in cases of dispute, the party in possession. Whatever 
rights were given by the settlement were rights given equally to all there persons, and this 
is worthy of remembrance, because many people think, when they hear the person settled 
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with called “ proprietor’ that the settlement 


The objects to whieh the Sores mont directed its enquiries, 
na preparatar: necessary to this measure, were 
history of the districts and of the landholders belonging to 
tho ; the rights of the different orders of the latter, as they. 
were recognized under the native Government, the existing 
rule by which the revenue was collected, and the ancient 
usages as fur as they could be traced; the amount of the 
revenne which it would be proper, under the. instructions 
from home, to demand from landhotder, and the regu» 
lations which it might be necossary to establish, with a ciew 
of guarding the under-tenaniry aad cultivators from oppres- 
sion, and of securing to them the enjoyment of their pro- 


gave him unlimited rights in the soil. The 
settlement gave the proprietor the right to 
selland mortgage without the sanction of 
Government, the power to cancel leases in 
certain cases, and the great privilege of hold- 
ing for ever at a fixed’ assessment. The re- 
mainder of the Regulation sets forth for the’ 
most part either restrictions on the proprietor’s 
powers—whatever they were—which it was 
necessary to establish, with a view of guard- 
ing the under-tenantry and cultivators from 


perty.— 5th Rep, p. 18. oppression and of securing them in the 
_ enjoyment of their property, or rules of procedure directing how certain things should be 
carried out ; but in matters not expressly legislated for, I think it left him in relation to persons 
other than the ruling sovereign almost as he was before, 5. e., governed by the customary or 
common jaw of the lahd. Regulation VII of 1799, clauses 7 and 8, bring out this clearly. 
They run as follows >— ; a 
This Regulation is not meant to define or limit the actual righte of any description 
of landholders or tenants which can be properly ascertained and determined by judicial investi- 
gation only, but merely to point out in what manner defaulting tenants may be proceeded 
against in the event of their not paying the rents justly due by them, leaving them to recover 
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their rights, if infringed, with full costs and damages, in the established courta of justice,” 
under the provisions already stated in this Regulation fer bringing causes to è determination 
with the Jeast possible delay. 

* 874,—In like manner, in all otber instances the courts of justice will determine the 
rights of every description of landholder and tenant when regularly brought before them, 
whether the same be ascertainable by written engagements, or defined by the laws or regue 
lations, or depend upon general or local usage, which may have been proved to have existed 
from time immemorial.” j 

There are other reasons in favour of the same conclusion. The Regulations in force for 
the settlement and collection of Jand revenue were “ with certain ee and restric. 

f . tions,” connected with the progressive nature~ 

poceee iaa aaae. p of the settlement extended to Cuttack and 

; to the ceded and conquered provinces. - In 

both the zemindars were treated, as they were in Bengal, as proprietors: These settlements 

were subsequently provided for by Regulation VII of 1822, which contains a clear and 

explicit declaration of what Government considered to be the sole and only effect of a 
settlement. Section 4 runs as follows :— ; 

“ In admitting particular parties to engage, it was in no degree the intention of Goyern- 
ment to compromise private rights or privileges, or to vest the sudder malguzars with any 
rights not previously possessed by them, excepting in’so farae their interest in the land, fur. 
which they may have engaged, might be improved by the limitation of the Government 
demand or otherwise by-the resignation in their favour of rights previously vested in Govern- 
ment itself; or, as it may have been found necessary with a view to the punctual realization 
of the public dues, to vest the sudder malguzars, y special regulations, with authority of 
distraint, or other powers of coercion, over the under-tenants. On the contrary, it is the 
anxious desire of Government, and the bounden duty of its officers, to secure every one in the 
possession of the rights and privileges which he may lawfully possess or be entitled to 
possess.” 

This, then, is what the Legislature considered to be the meaning of its own regulations. 
: 2 _ All that it did do— all that the great founder 

“ We are, therefore, called upon to endeavour to remedy of the settlement ever intended it should 


evils by which the pablic intereate sre essentially injured; do—was to pive zemindars, subject to custom 
and by granting perpetual leases of the lands at a fixcd _ T Var lace of the. late at a fixed 
assessment, we shall render our subjecta the happiest people 4 perpe 3 


in India, and we shall have reason to rejoice at the increase assessment and subject to the restriction of 
of their wealth and ity, as it will infallibly add to State intervention if the conditions of their 


the strength and urees of the Stafe."—-Mm., Lord 5 int 
A Y 3rd February 1790. z aaa leases were violated to the injury of the 


_ They, therefore, directed that the settlement. should be ryots. The law did net covertly destroy or 
made, in all practicable instances, with the zemindar; and modify the rights of private individuals who 


that, in cases of his established incapacity for the trust, 
a preference should be given to a relation or agent over a had been from the commencement of the 


farmer. They apprehended the design of the Legislature dewany, and in pursuance of a determined 
was to declare genoral principles of conduct, and not to purpose, governed “ according to their own 
introduce any novel system, or to destroy those rules and Jaws usages, and customs in the mild spirit 
maxims of policy which prevailed in well-reguiated periods th B I h itution :” d led 
of the vative government. With respect to the amount of of t e ritis! constitu’ ion; - and rule 
the assesemtont, he Directors were of opinion that the infor- according to“ the subsisting manners and 
mation already obtained might be sufficient to enable their usages of the people rather than by any 
Government in Bengal to fix it without having recourse to * : 
minute local scratinies, and they suggested the average of abstract theories drawn from other countries 3 
former years’ collections to be the guide on the present or Applicable to a different state of things. 
occasion; and on this point concluded their instructions I am aware it has been asserted by Mr. 


with remarking thet “a moderate jumma or assessment, gi i ici 
regularly and punctually collected, unites the consideration Field that the mest skilful solicitor could not 


uf our interest with the happiness of the natives snd security have discovered, at the time of the Pi erma- 
of the landholders more rationally than any imperfect nent Settlement, materials to prove as im- 


collection of an exaggerated jumma to be enforced with me 9 is asserti 
severity and vexation.” Though the amount when deter- memorial pens nd rn fer to this agin 
mined, and on reference approved by themselves, the Direc- mere y to ow that I have not ignored it. 
i raise should. be. consitcred as the permanent and J confess I cannot accept the statement as one 
unalterable revenue eir territorial pessessiona in Bengal, i wine! 

yet, for special ressons, they desired that the present settle- tablished by fas gs gre from th, 
mont might be cencluded for the term of ten soars only — Coment argumen S. Bil ENDOW SUNSA TMa 
5th Bep. 1, p. 13. difficulty is not peculiar to the relation of 


. “With respect to the cultivators or ryots, their rights Jandlord and tenant, but presents itself in all 


and customs varied so much in different parts of the coun- . : r 
“try, and appeared to the Government involve stomach Matters connected with Hindus, and whether 


intricacy, that the Regulation only provides generally for it has been surmounted or not, I must leave 
engagements being entered into, and pottahs or leases being to the decision of those whe are acquainted 


granted by the zemindars, leaving the terma to be snch as G case . 
shall appear to have heen customary. or as shall be particn- with the current law ; those who are not 


Jarly adjusted between the parties, and in thisit is probable ¢ognisant of Indian decisions may judge of 
that te intentions and expectations of the Goverament have the value to be attached to such an objection 
been fulfilled, as no new Regulation yet appears altering or ki i same diffi : 
rescinding the one alluded to. It is, moreover, to be expect- by ae € kow the . E lieu ed m ia eu 
ed that the parties on experienciug the inconvenience, suecesstuliy got over m ungiand. urther, 
expense, and delay, combined with the uncertainty attendant I would point ont that in regard to rates of 
on decisions in the newly-constitutad courta of justice, will rent it seems difficult to reconcile Mr. Field's 
come to a reasonable agreement between themsclves—the * * Paes g 

vemindars for the sake of retaining the cultivator, by whose assertion with the opinien | expressed * by 
meane alone hia estate enn be rendered productive, and the Sir John Shore in his minute of June 
cultivator for the sake of gaining asubsistenceon the spot 4789—some years before the Permanent 
where he has been accustomed to reside.” —Sth Rep., p. 28. Settlement. 
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He says :—" F suppose that the rents in Bengal may be collected according to ascertained 
rates throughout two-thirds of the country ; and, notwithstanding the various abuses which E 
have detailed, it is evident that some standard must exist, for without it the revenues could 
never be collected from year to year as they have been. Exactions on one side are opposed by 
collusions on the other; but we may with certainty conclude that the ryots areas heavily 
asscased as ever they were.” . . 

By the common law of India the ruling power was entitled toa certain and only a 


. _ certain, proportion‘of the produce, either in money or kind, of every beegah of jand known 


+ “the legal due of Government,” unless 
Bego! v : as “the : i eR gi 
kehin i uy ot eatin ` it transferred its right for a term or in 
Regulation RLI of 1795. perpetuity, or limited the publie demand 
Regulation XLII of 1795, upon the whole lands belonging to an in- 


dividual, leaving him to appropriate to his own use the difference between the value of such 
proportion of the produce and the sum payable to the publie, whilst he continued to discharge 
the latter. In pursuance of that law Government limited its demand in perpetuity by the 
Permanent Settlement. It seemed to believe that the zemindars having been assured that they 
would not be enhanced, but would be allowed to enjoy exclusively the fruits of their own good 
À p - management and industry, would exert them- 
Rogulation Ë of 1798, section 7. selves in cultivating their lauds and in the 
2 improvement of their estates, in building 
Regulation I of 1793, preamble, emba kenta and in cutting reservoirs, in 
providing against the untimely cessation of the periodical rains, and even in extending cultiva- 
tion so as to increase the raw produce of the country, and with it their certain share; but Gov- 
‘ernment never intended to give in addition, either in whole or in part, the customary share of 
the ryot, which did not belong to it, and which it never even claimed. Any such ideais distinctly 
incompatible with the numerous laws regulating the assessment of fixed jummas on portions of 
estates transferred by private or public sale. Nor did-Government, and for the same reason— 
that it was opposed to the established custom—give 4 power to eject ; and though I admire the 
courage of those stronger individuals who refuse to read the correspondence connected with the 
Permauent Settlement, or who, by imputing ignorance ‘to its framers, have arrived at a 
different conclusion—a conclusion which brands the members of that Government with having 
broken most solemn promises to the ryot—I am inclined to believe that I have followed a safer 
rule of interpretation, and that my conclusion, if not equally logical, is more in accordance 
with human nature, with the character of the statesmen concerned, and the probabilities of the 
case, 
` I will now refer to a case decided in 1811 as a striking illustration confirming the opinion 
I hold in regard to the effect of the Permanent Settlement and the limitations on the character 
of the proprietary right of the zemindars as established by it. In Beerbhoom there had existed 
fiom a long time a foa wehal, or collections fromthe digging and smelting of iron, within the 
estate, similar to the snimak mehal or salt revenue, The revenues of this mehal were at the Perma- 
nent Setilement kept separate from those arising out of cultivation. Subsequently the mebal 
was sold, and soon after a dispute arose as to the rights of the “proprietor ” of the Perma-_ 
pent Settlement and the purchaser. The former declared that the right to the mines and the 
places of manufacture followed the property in the land in which they lay; the latter that the 
proceeds of the mines formed one branch of revenue, that the zemindar had paid a distinct 
assessment on it, and that the right to the mines went with the sale of the mehal, not with the 
Permanent Settlement. On enquiry it was ascertained that, according fo the custom of the 
place, the foha mehal had been separately assessed. The Sudder Dewany held that the pro- 
prietor could not restrain the miner, who was entitled to work old mines and open new ones 
according to established usage, I suppose nothing could bring out in stronger relief the differ- 
ence between rights of property in England and india than this case. The common law of the 
land carved a perpetual mining lease out of the propriefary rights of a landowner as viewed 
from the standpoint of English law. * T 7 
-4 The cultivators of this country have followed, and now do follow, their own customs. . They 
have very few rights founded on covtract, and have never, so faras Iknow, desired a pure 
contract system, or to reach what I have seen somewhere described as the Englishman’s paradise 
of buying and selling, and whoever wishea to understand or legislate for them properly should 
guard against being carried away by English ideas of property, For the same reason I would 
most strongly deprecate the use of terms which ought not to b applied to the cultivators of 
this country. The cultivator is, for instance, pene described as a mere squatter, and in 
this spirit T havo heard it gravely argued that he should not be allowed to build a substantial 
house ; that since the law even now allows those who do not possess a right of occupancy some- 
thing more than the cost of producing their crops, nothing further should be done, and that 
the idea of protecting such a ryot from arbitrary ejectment was “ monstrous.” ` 
n regard. to the effect of modern legislation on the Permanent Settlement, there is, I 
conceive, no real tangible difference pi opinion among the members of the Committee. We all _ 
admit that Act X has not interfered with any rights of either landlord or tenant which 
are based on custom or prescription; that it was, if I may say so, not an exclusive, bot an 
additional, enactment. The effect, if any, on the customary rights of the people, has been 
of an indirect nature, and has arisen from the ignorance of the poorest and most ignorant 
class of the people, the ryote, who, not acquainted with our mode of legal construction 
- and too poor te pay for the mformation, have generally viewed itas a'complete code in itself, 
and no member of the Committee, no one desirous upholding the good faith of Govern- 
ment or the honor of England, will object to our declaring that is an error. Under 
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these circumstances I am of opinion that the landholders of this country must now, as before 
and since the Permanent Settlement, base any claim they may advance either on the words 
of some law or onthe custom of the locality; and that the very first step towards any 
certainty in ascertaining the rights of both parties is to strictly guard against the idea that 
proprietary rights in this country are co-ordinate with, or even conform in any detail with, 
those in England, and against the erroneous application of English law notions; which, as 
Sir Erskine Perry long ago pointed out, caused Niebuhr to observe “that Lord Cornwallis’ 
scheme was one of the most unfortunate but best-intentioned plans that ever ruined a 


coun! 

Pottahs te the EAudkkast ryots, or those who cultivate 
the land of the village where they reside, are generally 
given withont any limitation of period, sud express that 
they are to hold the lands, paying the rents from yoar to 
year. Hence the right of occupancy originstes; and it 
is equally understood as @ prescriptive law that tho ryote 
who hold by this tenure cannot relinqnish any pert of the 
lands in thelr sion, or change the species vf cultiva- 
tion, without @ forfeiture of the right of occupancy, which 
- is rarely insisted upon; and the xemindare demand and 
exact the difference. 1 understand also that this right of 
oceufancy is admitted to extend even to the heirs of those 
who enjoy it.—Mr. Shore’s Minute, June 1789, 


2? No large number of men will assert that a Hindu zemindar can create an estate 


tail or that a. Muhammadan landowner can 
will away his estate; but nine out of ten 
ordinary Englishmen will not hesitate to say 
that a tenant holding without any specified 
term, on payment of a yearly rent—the or- 
dinary description of a Lind ‘haat tenant— 
can always be dispossessed after notice. And 
yet, to my mind, the error in both cascs is 
the same, and springs from the same confusion 
of ideas regarding the rights of property in 
England and India—a confusion which has 


i led at least one gentleman on the Committee 
to conceive that ryots in Bengal should not be allowed to build, even if the building improved 
their holdings, because a landholder in England, in order to evade the Poor Rate, had to his 
knowledge, prevented kis labourers from dwelling on his lands ; and has also led the Committee 
to devise a new statutory form of forfeiture, which admittedly has never existed in Bengal: 

, indeed, I might add, does not now exist in 
aT tase preamble. any country on the surface of the globe. The 
Ra P- Court of Directors, in the height of their 
power, declared, as I have already pointed out, their pema pride shared in by Parliament—. 
in having legislated for the people im the spirit of their customs rather than according to 
abstract theories drawn from other countries or applicable to a different state of things; and, 
after this expression of opinion I would deprecate legislation which is not founded on any 
abstract theory, and is foreign te the habits and customs of every nation, unless it can be’ 
supported on the grouud of absolute necessity or in order to prevent some great evil: and such 
an evil I cannot admit to be the power of a tenant to sink money in improving his holding, 
-which not only increases the security of the landlord's rent, but also the valueof the reversion- 
ary inferest. 


I now turn to the powers of zemindara to enhance rates of rent. 


In disenssing the general powers of landlords to enhance the rente of their ryots, it is as 
well to bear in mind that there arose after the Permanent Settlement two classes of persons 
to whom special privileges were granted. I refer to those who became zemindars by auction 
purchases for arrears of revenue, and to those who became tenure-holders by purchase of trans- 
ferable tenures sold for their own arrears. I think some of the confusion attached to the ques- 
tion of enhancement has arisen from not keeping distinct the rights of these different classes of 
persons, and I purpose for the present to confine myself to the ordinary general powers to. 
enhance possessed by landlords. 


To understand the rules laid down in Regulation VIII of 1793 it is necessary to go back 
a little to a period before the time of the Permanent Settlement. When supervisors were 
established in 1769, among the duties entrusted to them was the following :— 


“A third and equally important object of attention under this head is to fiz the amount 
of what the zemindar receives from the ryot aa his intome or kis emolument: wherein they 
generally exceed the bounds of moderation, taking advantage of the personal attachment öf 
the people and of the inefficacy of the present restrictiona upon them, since the presence 
of the aumi] more frequently produces a scene of collusion than a wariness of conduct. When 
the sum of the produce of the lands and of each demand on the tenant is thus ascertained 
with certainty, the proportion of what remains to him for the support of his family and 
encouragement of his industry will clearly appear to lead us to the reality of his condition. 
Among the chief effects which are hoped for from your residence in that province, and 
which ought to employ and never wander from your attention, are to convince the ryot 
that you will stand between him and the of oppression ; that you will be the refuge 
and the redresser of his wrangs; that the calamities he has al; suffered have sprung 
from an extramediate cause, and were neither known nor permitted by us; that honest and 
“direct application to-you will never fail producing speedy and equitable decisions; that 
after supplying the legal due of Government he may be secure in the enjoyment of the reo 
mainder ; and finally, to back him, a veneration and affection for the humane maxims of our 
Government. 3 


From this it will be seen that one of the first acts of the Company was to enquire into 
and attempt to determine the share of the produce of the lands, whether paid in money or 
kind, which the zemindar was entitled to demand ag his emolument, and to promise to main. 
tain the ryot in the enjoyment of the remainder, a promise that wae fulfilled at every settle. 
ment down to and inclusive of 1793. In 1786 the zemindare were informed by Government 
that from 1192 their moshaira would cease, and they were called on to take the settlement and 
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pay the regular kiste of revenue. Against this they petitioned, and the very first paragraph 
of their petition is very suggestive. They say as follows :— ee 

“ From the first, in the time of the ancient subahdars, the gemindars kave enjoyed their ze- 
mindary russoom, baze jumma morocha, nuzzer salamee bahal mal quorcee manna, &e. Besides 
these they had other sources of profit. id i + * 

“7. Now Government has issued an order that, from the Ist of Maug 1192 we are to 
cease receiving moshaira in the usual way, and that we are to pay our revenue as the kists 
fall due, together with the amount of our moshaira and other allowances, directly. to the 
treasury, and that our moshaira is to be paid on certificates. If this be the case, how can 
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`- we answer for the regular paymen’ 


t of our revenues; how shall we be able to satisfy the 


mahajans; and how shall. we exist ourselves? We have never seen or heard of certificates. 


We beg therefore 


* to us in the way we have 


always enjoyed it. If the gentlemen auppose that the general restoration of our zemindaries has 


opened a new source of profit or advantage to ws, let them do whatever they think 
continue to allow us our usaal moshaira, for, unless this is restored, we 


families must perish.” 


It must have appeared, from what has becn stated, that 

«the inhabitanta of the Company’s territorial possessions, 
whose condition was considored to be tho most improved by 
the introduction of the now system, were the class of land- 
lords and gemindars. Under the native government the 
semindars were ligble to an annual requisition for such 
an amount of reveuuo or tribute as a minute local scrutiny 
of the village accounts, sided by a measurement to the land, 
if necessary, might warrant, karig them simply their rus- 
soom or established proportion the produce and their 
nauacaur or special grant of land, where such oxisted, joined 
with the advantage derivable from an extension of eultiva- 
tion, or what might be obtained by fe-letting tho land in 
- parcels to ander-renters 68 a compensstion for- the trouble 
aud risk of the charge; and subject to imprisonment, cor- 
poral punishment, sud dispossession in case of failure in the 
performance of their engagements. If declined- enter- 


“custo. 


roper, and 
ves and our 


These passages give a key te the relation 
which the zemindars held towards their ten- 
ants, It was not by contract, but by the 
or common law of the land that 
the zemindar claimed his share—his zemindary 
rassoom or established proportion of the pro- 


. duce ; and when this was fixed and the zemin- 


dar was inducted into his estate after the sete 
tlement, he reverted to his previous position, 
and got neither less nor more than his legal 
allowance. On this principle, too, was malik- 
ana settled. : 


ing into engagements on the plea of excessive demand, they were restricted to their allowance of ruscoom or nauncaur; 
while the land was liable to be farmed or committed to the immediate management of an officer of Government. By 
the terms of the perpetual acttlement, ne further demand is to be made upon the landholder, whatever may bo the sug 


mentation of his resources, by 


ijuereasod cultivation or. any 


other means, than the amoust of the jumma or revanue 


which he has already voluntarily engaged to pay. On the other hand, he is declared not entitled to remissions on the plea. 


of ices from unfuveursble seasons, inundation, or any 


other natural calamity ; and in the event of his falling in arrear 


of the regular payment of the revenue, his land is liable to be aold in liquidation of the balance outstanding. —5t4 Kep., 


P- 27. 

E is allowed that the zemindsre are, generally speaking, 
grossly ignorant of their true interests, and of all that 
rolates to their cstates ;—that the detail of business with 
their tenants is ular and confused, exbibiting an intri- 
cate scene of collusion, opposed to exaction, and of unlicens- 
ed demand substituted for mothodized claims ;—that the 
rules by which the rents are demanded from the ryote are 
numerous, erbitrary, and indefinite; that the officers of 
Government, ing local control, arë imperfectly ac- 
queinted with thom, whilst their superiors further removed 
from the detail have still less information >—that the righta 
of the talookdars dependent on the zemindars, as well as of 
the rots, arc imperfectly understood sud defined ;—that in 
common cases we often want sufficient data and experience 
to ensble us to decide with justice and policy upon claims 
to exemption from taxes; and that a decision erroneously 
made may be followed by one or other of these conse- 
quences, a diminution of the revenues of Government, ora 
confirmation of op 


The violent oppression of zemindars, mid- 
dlemen, and ryots, the arbitrary manner in 
which each class was treated before the Bri- 
tish aceession, had to a great extent broken 
in on the common law. The details of the 
demands were irregular and confused. Ex- 
actions and unlicensed demands on the side 
of the zemindars were met by fraud and de- 
ception on the part of the ryots. One of 
the great objects of the- Permanent Settle- 
ment was to consolidate such exactions as 
were allowable, and to simplify the zemin» 
dar’s demand. 


ive exaction.—_Mr, Shore's Minule, 8th December 1789, p. 10. 


To the truth of this detail there will be no dissenting voice; and it follows from it that until the variable rules 
adoptod in adjusting the rent of the ryots aro simplified and rendered more definite, no solid improvement cau be expected 
from their laboura, upon which the prosperity of the country dependa: Tho difficulties attending thia task are allowed 
by ail who have had experience of it; nor is much required to know, that to make an adjustment between two parties, 
where one fears, and each suspecta the other, in @ country, too, where every innovation is received with disgust and 
apprehenaion, local information, assiduity, and perseverance aro: indispensable requisitea,—Afr, Shore's Minute, Sth 


ecember 1789, p. 11, 


Mr. Francia proposod that it should be made an indispen- 
sable “condition with the zomindar that, in the course of a 
stated time he shell grant new pottals to his tenante, 
eithor on the same footing as his own quit-rente, that is, 
as long as the somindar’s quit-reot remaine the same, or for 
a term of ns they may agree.” The former is the 
custom of the country, s will become a now assil jom- 
ana for each ryot, and ought to be as sacred as the zemin- 
dar’s quit-rent, The pottah should be exprossed in the sime 
plest terms possible, without a single abwab or muthote; so 
wuch por beogha of land which he cultivates, varying ouly 
according to the articles of produce or quality of the soil.— 
Mr. Shore's Minute, Juns 1789, p. 410. 

When the five yoars’ setticment was concinded by the 
Committes of Circuit, several conditions were inserted in 
the agreements of the formers and semindare, calculated 
for the security of the Government and benctit of their ten- 
ants. Thus they wore prohibited resuming lands applied to 
religions or charitable uses, exclusive of the original revenue 
land, and collecting the various impositions known 
names of basea jumma, haldarcy, morecha, and my. 
They wore precluded making any new grant of bromutter, 


the 


The nature and amount of the customary 
dues require some consideration. They could, . 
no doubt, be varied by the State; but, as a 
rule, the State, when it enhanced its demand, 
restricted its action to fixing the demand on 
the zemindar, leaving him to distribute it 
according to custom over the zemindari. 
Qne thing was, however, quite clear, that 
the zemindar possessed no right at all to en- 
hance as long as the Government demand 
did not increase ; or, in other words, as long 
as the zemindar’s quit-rent remained the 
same, the ryot’s rate of rent was unchanged. 
This system we found and upheld, and in 
accordance with it, when Government, in 
1872, farmed the revenues for five years, the 
farmers could not enhance during the period 
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&c., they wore directed to collect from tha cultivated lands 
of the ryots in the mofussit the original jumma of the last 
and foregoing year, and abwab established in the preseut, 
and on no account to demand more where the lands were 
cultivated without pottabe by the ryots ; they were to collect 
according to the rates of the pergunnah. By another clause 
of the rates of the former malgurary, the pottah for the 
present year's cultivation wae to beeome the standard of 
the collections from the ryots, and penalties were enacted 
for a breach of this. The receipt of any nuzzer, salamy, 
parbuny was prohibited.—Id. p. 450, 
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of their farms, and were entitled only te 
collect according to the rents and authorised: 
cesses of the foregoing year, and, where the 
lands were cultivated without pottahs, at the 
established rates. The renters, in short, pos- 
sessed no power by the common law to fix 
the rents for a part of their term and en- 
hance afterwards, unless the State demand 
varied. 


Much less did they ever conceive or demand that they might enhance any tenant at their 


discretion. This idea is of very recent origin, and has sprung from the extraordinary use, if 
not the abuse, of text-books on the common law of relation of landlord and tenant in England— 
a relation which has never had a parallel in this country. Lord Cornwallis expressly repudiates 
the existence of any such powers, and in the following words »—‘ No zemindar claims a right 


to impose new taxes on the land in cultivation.” A 
my opinion that the zemindars neither now nor ever coul 


abwabs on their ryots.”’ 


, again, “ I do not hesitate to give it as 
possess a right to impose taxes or 


I now come to the nature of the tenures and the engagements entered into between the 


cultivators and the renters, as they were called. 


In Bengal there were two fundamental types of tenures to which all the others might 


‘There are two fundamental distinctions in the tenures of 
the ryots, into which almost ali the variationa might be 
resolved; the first, when the rents are calculated upon an 


aseul, or original rate, with an addition of the cesses subse- . 


uently imposed. 

33 ‘The’ imposition of the cesses is generally diseretionsl ; 
they differ in names, numbers and amount throughout the 
country; their rates are variously regulated at so much per 
tupee, or aceording to the number of months and by other 
distinctions. The proportion of each is nut calculated upon 
the assul only, but generally upon the aggregate of that and 
the preceding cesses, and so on progressively. 

The second is, where a fixed sum is paid fora specific 

uantity of Jand at so much per beegha without any other 
distinction. The rate in the first instance may be settled 
with a due regard to the quantity of the land and its pro- 
duce. The ryote holding under this form are compelled to 
stand to all losses to pay for the land whether cultivated or 
not, and have no security against demand but desertion. 

In general, throughout Bengal, the rents are paid by the 
ryots in money, but in some pisces the produce is divided 
in different proportions between the cultivator and zemin- 
dar. This custom chiefly respects lands under the denomi- 
nation of khamar—Mr. Shores Minute, June 1785, p. 222. 
225. See also para. 405. D y 

The custom of dividing the produce of the land in certain 


be referred. The firat, where the rents were 
calculated on an original rate or asaul, fixed 
with regard to the quantity of the land and 
its produce, with an addition of cesses subse 
quently imposed ; it prevailed over two-thirds 
of the province. The second, where a fixed 
sum was paid for a specified quantity of land 
at so much a beegha, without any other dis- 
tinction. The first form of tenure existed in 
Burdwan, Moorshedabad and Nuddea: the 
second form, in part of Chittagong and other 
districts. In general, throughout Bengal 
the rente were paid in money, and the cus- 
toms of dividing produce was, as is even now 
the esse, confined chiefly to Bebar : in Bengal 
it was confined to khamar lands. At the 
same time it should not be forgotten that the 
variations in the demand on the ryots were 
greater in Bengal than in Behar. 


proportions between the cultivators and the Goverument or the Collector who stands m its place is general, but nat 
universal, throughout Behar. In Bengal the custom is vary partial and limited.— Afr. Shore's Minute, September 1789, 


para. 285. 


1 do not observe in the correspondence of the Collector any specific rules for the security of the ryots. I well know 


the difficulty of. making them, but some must be established. 


oppression that justice may be impartially administered according 
ryots are not so great as in Bengal. The system of dividing the produce affords a clear and definite 


demands upon the 


‘The great point is to determine what is and what is not 
to fixed rules. Jn Behar the variation In the 


tule wherever that prevails ; the Regulations need not be so minute as thosa I proposed for Bengul.— Mr. Shore's 


Minute, Sept. 1789, p. 145. 


I have pointed out that by the common law of the land the revenue renters or zemindars 


It is evident, therefore, that the only mode of remedying 
these evils, which ie likely to be attended with succese, ia to 
establish euch rales as shall oblige the proprietors of the 
soil and their ryote, who alone possess the requisite informa- 
tion for this put to come tos fair adjustment of the 
rates to bo paid for the different kinds of lands or produco 
in thoir reapective distrieta. Mr, Shore's propositiop that 
the ronts of the ryots, by whatever rule or custom they may 
bo demanded, shall be specific as to their amount; that the 
Jandholdors shail be obliged, within a certain time, to grant 

ottahs or writings to their ryots, in which this amount shall 
e inserted ; and fiat no ryot shall be able to pay more 
than the sum actually specified in hia potiah if duly en- 
forced by the Collector, will soon obviate the objection to a 


fixed assessment, founded upon the undefined state of the: 
demands of thé landholders upon the ryots.— Minute of Lord . 


Cornwallis, 3rd February 1790. 

Where the rates of land are specific and known, a ryot 
has e considerable security against exaction, provided the 
oficer of Government attends to his couplainta snd 
affords him redress, and without this he can have none, 


had no power to change the amount legally 
due from the ryot to the State as long as the 
State demand was not varied. Every abwab 
or tax imposed on the rent was not only a 
breach of the relation of landlord and tenant, 
but a direct violation of the established Jaws 
of the land. So that where the rates of 
rent were determined the cultivator hud a re- 
medy against enhancement by complaining 
to the Government officers, who were bound 
to afford him redress, and he was still further 
protected if he held under a pottah, since 
this document specified the rent and the 
authorized cesses, and thus afforded a means 
of proving a valid defence in case of illegal 
demands. ` 


The additional sanction which he derives from a pottah, supposing it to be properly drawn out, is this, tbat it specifies, 
without reference to any other account, the terme upon which he holds the land, and the amount of abwab or cesses, 
which are vot mentioned in the nirikbundi nor always in the jummabundii— Mr. Shore’s Minute, June 1769, 


Such was the knowledge possessed by the framers of the Permanent Settlement when 


It is immaterial to Government what individual possesses 
the land, provided he cultivates it, protects the ryots, and 
pays the public revenue.— Bfinute of Lord Corawailis, Sep- 
tember 1753. E 


resolved to enter upon 2 course of Jegislation 
the sole purpose of which was to cultivate 
the waste lands, protect the ryots, and secure 
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. ‘We have now the honour to submit the report required by 
Your Lordship in Council on the 12th March last, On the 
information received from the several Collectors in reply to 
our circular jnstractions of 10th August 1787, as far ae re- 
apacts the Bengal districte of Durrumpore and Ramghor. 

The principal pointa to which these instructions related 
were the following :— 
1at.—The amount of the jumma. 
Snd.—The person with whom the settlement should be 


made. i 
Brd.—The rules for preventing oppressions on the ryote 
by the zemindars and farmers, as well as col- 
Jections among the latter tending tq defraud. 
the semindars and farmers of their just de- 
mands.—~Board’s loiter, 24th October 1788. 

I understand the word permanency to extend to the 
jummah only, and not to the details of the acttlement, for 
many rogulations will certainly be hereafter necessary for 
the farther seoanity the ryote in particular, and even af 
thoso talukdars who, to my concern, must stiit remain in 
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the Government revenue. Beyond these 
three objects Government had no interest in 
legislating, and the settlement was only per- 
manent in the sense that the Government 


demand was fixed; it did not otherwise in-. 


juriously affect the ryots, who, unlike the 
talookdars, were in no wise dependent on the 
zemindars, and Government expressly avoided 
the detail of a ryotwari settlement in order 
to such regulations as would be a 

for their protection. But though Govern- 
ment did not enter into the detail of a settle- 
ment, it declared ita intention to adopt other 


means for limiting and simplifying the ze _ 


mindar’s demand. 


some degres of dependence on the remindars, but these can only begmade by Government occasionally as abuses occur ; 
and I will venture to assert that either now, or ten yeara hence, or at any given period, it is impossible for human wisdom 
and foresight to form any plan that will not require such attention and regulation; and I must add that if such a thing 
was possible, I do not believe thet it with be essy to find a man more capable af doing it than Mr. Shore.— Minute of 
Lord Cornwallis, September 1789, ý 

Tho necessity of soma interposition bstwoen the remindars and their tenants is absolute, and Government interferes 
by ontablishing regulations for the conduct of the zemindars, which they aro to execute, and by delegating authority to 
tho Collectors to enforce their execution. If the assessment of the zemindaries were analterably fixed, and the proprie- 
tors wore left to make their own arrangements with the ryote without any restriction, injunctions, or limitations, which 
indeed is a result of the fandamental principle, the present confusion would nover be adjusted —Mr. Shore's Minute, 
Sth December 1789, 

I agree with Mr, Shore thst some interference on the part of Government is undoubtedly necessary for effecting an 
adjustment of the demands of the zemindars on the Nor do I conceive that the former will take offence at the 
reservation of their right of interforence whoa convinced that the Government can have no interest in exercising it bat 
for the of public justice. —MMinute of Lord Cornwallis, February 1790. 7 

To the truth of this detail there will be no dissenting voice; and it follows from it that, until the variable rules 
adopted in adjusting the rent of the ryots are simplified and rendered more definite, no solid improvement can be er- 

from ‘their labours upon which the prosperity of the country depends. The difficulties attending this task are 
allowed by all who have had experiance of it; uor is much required to know that to make an adjustment between two 
partion, w. no one fears and each s the other; in a country, too, where every innovation is received with disgust 
and apprehension, local information, assiduity and porsoveranca are indispensable requisites—Mr. Shores Minute, 


December £789, 


This done, the zemindar was to furnish the ryot with a simple lease containing the de- 


That the rents to be paid 
or custom they may be deman shail be specific as to 
their amount. H by a pottah containing the assu! and 
abwab, the amount of both shall be inserted in it, and the 
ryot shall not be bound te pay anything beyond the amount 
apesified on account of Kirchs, salamy, or auy other articles. 

If by = ticke pottah the whole amount payable by the 
ryot is to be inserted in it. If by any rule or custom, such 
as the payments of the isst and preceding gear, the rate of 
the village, pergunuah or any other place, an account is to 
ba drawn out in the beginning of the year, showing what 
the ryote are to pay by snch rule or rate, and a copy of it 
to be given to them; whore the rents are adjusted upon a 
measurement of the lands after cultivation, the rates and 
terms of payment shall be expressed in the pottah. 

If Sy eny established and recorded jummabundi that is 
to be rule for demanding the rente. If the rents are paid in 
kind the proportion which tho ryot fs to pay shall be speci- 
fied oither in account or written agreement.— Mr. Shore's 
Miaute, September 1789. 

Mr. Shoro’s proposition that the renta of the ryote, by 
whatever rule or custom they msy be demanded, shall be 
specific as to their amount; that the landholders shall be 
obliged within 9 certain time to grant hs or writings to 
their ryote in which this amonnt shall be inserted; and that 
no ryot shall be liable to pay more than the sum actually 
apecitlod in this pottah, if daly enforced by the Collectors, 
will soon obvinta the objection to s fixed assessment founded 
upou the undefined state of the demands of the landholders 
upon the ryots.—Afsoute of Lord Cornwallie, February 1790. 

If Mr, Shore means that, after having declared the zemin- 
der proprietor of the soil, in order to be consistent, we have 
no right to prevent his imposing now taxes or abwabs on the 
Isnds in cultivation, I must differ with him in opinion unless 
we suppose the ryots fo be the abeolate slaves of the zemin- 
dars, Every beegah of land posseased by them must have 
been cultivated under an express or implied agreement, that 
a certain sum should be paid for each beegah of produce and 
no more. Every abwab or tax imposed by the semindar 
ever and above that sum is not only a breach of that agres- 
ment, but a direct violation of the lawa of the coantry. The 
cultivator, therefore, hea in such a case an undonbted right 
to apply to Government for the protection of his property, 
and Govornmeut is at all times bonad to afford him redress. 
J do not hesitate, therefore, to give it aa my opinion that the 
sewindars nsither now nor evor could possess a right to 
impose taxes or abwaba on the ryot, and if from the confu- 
sion which provailed towards the close of the Mogul Gaven- 
tent, or neglect, or want of information, since we have had 
possession of the country, new abwabe have been imposed by 
tue mmindars or farmers, that Government has an un- 


ra 


tha ryots by whatever rule 


mand, and beyond this amount the ryot 
would not be bound to pay anything ; indeed 
it would be the bounden Taty of the Colleet~ 
ors to aee that he was not compelled to pay 
anything beyond the established rate. So 
far in regard to the present; and in regard 
to the future, the ryote should not be “ the 
absolute slaves’ of the zemindars,’’ and sub- 
ject to pay such enhanced rents as they might 
seem fit to demand; they, too, equally with 
the zemindars, should be protected in their 
property and no objection could be advanced 
to this, since the existence of a right to en- 
hanee the rates of cultivated land had never 
been recognized by the common law of the 
country, nor even claimed by the zemindars 
themselves. But though ‘the zemindars 
should be prohibited from enhancing the 
rates of rent, they would not, as Lord Corn- 
wallis pointed out—and he was careful to 
note the distinction—be precluded from rais- 
ing the rents of their estates. They could 
induce ryots to cultivate the waste lands 
which covered nearly one-third of the coun- 
try, and in places where the rates of rent 
varied with the nature of the cultivation, 
they could induce the ryots to cultivate the 
more valuable articles of produce. Lastly, 
where only the rates were fixed they could 
measure, and this was a fruitful, indeed the 
only, source of enhancement for long after 
the Permanent Settlement. All this was, as 
I have shown above, merely declaratory of 
the common law which recognized in the 
poorest ryot the right to a perpetual lease, 
and the only point in regard to which I can 
find any intention to make a change was in 
connection with the existing Adudkasit ryote 
in whose favour an arbitrary rule, it was 
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doubted right to abolish such as are oppressive and have 
never been confirmed by competent authority, and to estab- 
lish euch reguiations as may prevent the practice of like 
' abuses in fature.—2finute of Lord Corswatite, 

4790. 

Neither is the privilege which the ryote in mang parte of 
Bengal enjoy of holding posscasion of the spots of land 
which they cultivate es long ae they pay the’ revenue 

upon them by any moana incompatible with the 
proprietary right of the zemindars. Whoever cultivates the 
lend, ths zemindars can receive no more than the established 
rent, which in most places is fully equal to what the culti- 
yator can afford to pay . . s . 

The ronte of an estate can only be raised by inducing the 
ryote to cultivate the more vaiuable articles of produce and 
to clear the extensive tracts of waste land which are to be 

found in almost every zemindari in Bengal.— Minute of Lord 


declared, should be laid down. Nor were 
these restrictions confined, as some persons 
would seem to think, to the zemindara then 
existing. No vew proprietor, no matter how 
he obtained the property, whether by gift, 
private sale, or even pals sale in liquidation 
of arrears, would be allowed to collect more 
than his predecessor was legally entitled to; 
for the act of transfer gave no sanction to 
illegal impositions. To set aside alt doubta 
on this important point I give the opinion of 
Lord Cornwallis himself: “ With regard to 
the rates at which -landed property trans- 
ferred by public sale in liquidation of arrears, 
and it may be added by private sale or gift, 
are to be assessed, I conceive that the new 
proprietor has @ right to collect no more than 
his predecessor was legally entitled to, for 
the act of transfer certainly gives no sanction 
to illegal imposition. I trust, however, that 
the due enforcement of the Regulations for 
obliging the zemindars to grant pottuhs to 
their ryots, as proposed by Mr. Shore, will 
soon remove his objection to a Permanent 
Settlement. For whoever becomes a propris- 
tor of the land after these pottahs hare breen 
dsaued will succeed to the tenure, under the 
: p condition and with the knowledge that their 
pottaks are to be the rates by which the rents are to be collected rom the ryote?” 

I will now sum up the result of all the authorities bearing on the relation of landlords 
and tenants at the time of the Permanent Settlement, and compare them with the legisla- 


Cornwailis, February 1790. 

The ciass of mere labourers who work for hire is not mu- 
merous; every tyot is @ farmer who titis the land for which 
he. paye ront, Talakdars Hold in their own hands little or 
no part of their own estate to cultivate by moans of servante, 
The poorest ryota are tenanta, and, by tho custom of the 
country, they are considered as a sort of proprietors, entitled 
to a perpetual lease. They are attached in the strongest 
manner to the soil; never migrate but from necessity; and 
J think they onght to be recognized as enjoying a right 
{they and their posterity) to their tenures.—Zeport on Mid- 
napore, 5th Eep. p. 52. 


Sco also Regulation XIV, 1793, section 6, 24; Regulation 
VII, 1799, section 23, clause 8; Regulation XXY, 1808, 
section 87; Regulation XX VJ, i808, 


tion of 1733 and 1794. We shall then be in a position to see what changes were introduced, 
and how far the commen law of the lands was modified. z 


Before the Permanent Settlement, 


1. The relation was entirely governed by 
customary law. 


2. The share or zemindary russoom of the 
proprietor by whatever name it was known, 
and whether it was paid in money or produce, 
was not determined by contract, but was fixed 
by the common law and known aș the estab- 
lished rate. And this rule applied, and was 
intended to apply, to persons deriving their title 
by gift, private er public sale. 


After the Permanent Settlement, — 


1. The relation was still governed by the 
eustomary law, except where new powers 


-were given by express legislation modifying * 


the common 

2. The rule laid down for determining all 
disputes that might arise between Jandiords 
and -ryots regarding the rates to be paid 


_ under the Permanent Settlement, was that the 


rates payable were the rates established in the 
pergunnah for lands of the same description 
and quality as those in dispute, and this 
whether the proprietor was auction-purchaser 


or not.—Regulation IV of 1794, preamble 16. Except in the case of farmers, neither com- 
petition ‘nor freedom of contract was recognized, and even in their case Government did not, 
as rule, allow the rents to be fixed by open competition, inasmuch as it was considered that 
such a system of farming tended to discourage agriculture—to encourage which was the chief 
object of the Permanent Settlement; Reg. {I of 1795, sec. 10, papers, page 43; Reg. II of 
1793, sec. 1; Reg. VIII of 1793 ; Reg. XVIII of 1803, preamble, In no case could they 


contract any engagement contrary ‘to the spirit of the Regulations,—Reg. VIII of 1793, 
sec. 65. ` . : 


3. Thè landlord possessed norighttoenhance 8. At the Permanent Settlement landlords 
this rate or customary demand as long as the were commanded to conduct themselves, with 
State demand did not vary. good faith and moderation towards their 
syots.—Reg. I of 1793, sec, VIE; Act VI, sec. VIH, Art. VIII. They were directed to revise 
the cesses and consolidate them with the original rent.—Reg. VIIE of 1793, seo. 52. They were 

_bound to respeet existing contracte, but if in the course of revision they found a éhudkasht ryot 
holding below the pergunnah rate, they could, subject to certain restrictions, cancel his pottab 
and assess him at pergunnah rates.—Reg. VIII of 1793, sec. 60. . And here I may point out 
the reason why nothing was laid down in connection with the rent of paikasht ryots, if indeed 
they existed in any number in Bengal, which I doubt. They were really privileged ryote. 
They always held at much lower rates than édudéaeht ryots, and if any attempt were made to 
enhance rents to the established rates, the rates paid by resident ryote, they abandoned the 
land. Having settled the amount of rent, the zemindare were bound to deliver pottahs, 
evidencing the arrangement, tò the ryots. These pottahs were not drawn up as the parties 
might determine, but in one general form approved of by the Collector of the district, and no 
other form was valid.—Reg. VIH of 1793, sec. 58, Reg. IV ot 1794, secs, 4, 5. And these 
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were subject to perpetual renewal at the pergunnah rates whether the estate was sold for arrears 
of revenue or not.—Reg. IV of 1794, preamble, see. 5. g 

4. All enhancement was prohibited and the 4. The ryot remained, as he was before, a 
ryot enhanced ‘could demand the protection of cultivator entitled to hold by perpetual re- 
‘overnment. . newals at the customary established rates.— 
bth Rep., page 529. And could protect himself against any attempt to enhance by a regular 
suit,—sid., page 525. His position was exactly the same as before the Permanent Settlement. 
In Regulation II. of 1795 an exhaustive account is given of the circumstance under 
Reg. FI of 1795, section 14, ` which the Permanent Settlement of Benares 
i i was undertaken and carried out, and from 
it we learn the conditions in the kabuliyats in force at that time. The renters were bound to 
collect from the ryots according to the ate oo ot 1799 The emils were, owever, 
P authorized to lower those rates when their 
Hag. I of 1796, ection: 18. , . exaction might be found, under the actual 
circumstances of any part of the district, to operate to the oppression or distress of the ryot; 
but they were prohibited from enhancing the rates under any pretence whatever. This is 
wholly inconsistent with the idea that the zemindars could enhance the rate after a Permanent 


Settlement. 


I think I have now sufficiently shown that under the Permanent Settlement and the 


‘There is nothing new in this plan, except the great ad- 
vantages which are given to the zemindara, talookdars and 
ryots on tho one side, and the additional security which the 
company. haa against leasece balances from the valus of 
the which is to be sold to maks them good, being 
greatly increased on the other. By what probuble, I may 
even say possible, means is such s plan to fail P—Minuis of 
Lord Cornwallis, September 1789, g 

Now it ought to be remembered that the welfare and good 
‘of the whole was nevar intendod to be sacrificed to the en- 
Tishing of a few, perhaps worthless, individuals; who can 
thew no pretence to these peculiar advantages, but = pros- 
titution of their integrity to their avarice. Your aim must, 
therefore, be to remove all distinctions, to bring every man 
on a footing with his neighbour, ta lighten the burthen on the 


 Repelations zemindars got no new powers 


to enhance the legal dues of the ryot, or as 
Lord Cornwallis puts it,.that there was no- 
thing new in his plan except the great advan- 
tages given to the zemindars, talookdars, and 
ryots on the oné side, and the additional 
security which the Company had for ite 
revenue on the other. All classes benefited, 
and it never was contended then, as it is con- 
tended now, that the welfare and the good 
of the whole should be sacrificed to the en- 
riching of a few. There are, however, 
several means of testing this conclusion, and 


crete of unk lista; io enka pay ir nag if, as I trust, I have shown that this is the 

- only theory consistent with the Regulations, 
we can determine the probability of its correctness by a comparison with the whole spirit of 
the legislation of that period. In the first place we know, as Í have already pointed out, that 
the renters in 1786 were prohibited by the terms of their leases from enhancement. These 
conditions were renewed in the zemindars’ kabuliyats at the time of the decennial settlement, 
and they were not touched by the Permanent Settlement. On the contrary, they were, to 
prevent any possible mistake, referred to by section 57 of the Regulation, which declares that 
“such of the restrictions on actual proprietors and farmers who hold their farms immediately 
from Government as are set forth in their respective kabuliyats and are not repealed by any 
Regulation printed and published in the manner directed in Regulation XLF, 1793, are to be 
considered in full force. 

When the soil was declared to be vested in the zemindars, and it became capable of, 
being transferred by private or publio, voluntary or involuntary, sale or gift, there arose the 
necessity of providing for the cases in which the proprietary nght in a portion of an estate 
was either transferred to strangers or partitioned amoug the proprietors. In the ease of the 
transfer two dangers were to be guarded against. An honest purchaser might not know the 
value of the property, and, influenced by his ignorance, might not offer a fair price. Dishonest; 
owners might transfer a portion of their estate, and so fraudulently saddle it with the Gov- 
ernment revenue, so as practically to leave them in revenue free the enjoyment of the remainder. 
The latter danger might also arise in partition. The Legislature attempted to provide against 
both, and the manner in which this was done shows that Government had no intention that. 
ie rates of rent should ever be changed. Article 9, section 10 of Regulation I, 1793, ran as 

‘ollows :— . f 

“From the limitation of the public demand upon the lands, the net income, and con- 
sequently the value (independent of increase of rent obtainable by improvements) of any landed 
property, for the assessment on which a distinct engagement has been or may be entered 
into between the Government and the proprietor, or that may be separately assessed, although 
included in one engagement with other estates belonging to the same proprietor, aud which 
may be offered for public or private entire, will be ascertained by a comparison of the amount of. 
the cs jumega assessed upon it (which, agreeable to the foregoing declarations, is to remain 
unalterable for ever to whomsoever the property may -be transferred) with the whole of its 
produce allowing for the charges of management.” Putting for the moment out of con- 
sideration the expenses of management, the rule amounts to this, that in an estate ander 
cultivation where there was no room for improvement, the net rental of a zemindar—his custom- 
ary share~varied and varied only with the whole of the produce of the estate, or, in other 
words, the net rental was a fixed—a certain—and not an uncertain or variable—share of the 
produce, The law is unintelligible, if different zemindars holding estates of the same value ` 
originally could enhance the rates according to their will. 

Let us now turn to the nature of the improvements by which the rents could he increased. 
At the time of the Permanent Settlement a large portion of the country was uninhabited and 
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waste. In many parts the ancient irrigation works had been neglected. The ryots . 
deserted their holdings, and a practice had arisen of compelling those Sota who sll tans 
pay the rents of the deserters, a practice set aside by the Government. It was expected that 
when the Government demand was fixed the zemindars would in their own interest employ 
capital in bringing these waste lands into cultivation, and would enjoy the customary renta 
free of any State demand. Further, in those places in which the rent varied with the nature 
of the produce, it was supposed that the zemindars would, by improving the capacity of the 
soil, enable tLe ryota to produce crops of greater value and in this way raise their rents. These 
are the improvements, and the only improvements specifically mentioned by Lord Cornwallis 
and described in the preamble to Regulation II of 1793. But in those cases in which the 
fand was let for a lamp sum at so much per beegah, the zemindarcould gain no advantage in 
the manner above described. There the ryot was by the express words of the Regulation un- 

This restriction is not to prevent the farmer from afford- fettered, and could, without dread of enhanoe- 
ing the usual and necessary sida of tuccavee to the ryots, Ment, cultivate whatever species of produce 
but that the premium of such advances be fixed at 2 per would. yield the largest profit, But the 
cont. per mensom, aud payment received, not ia kind, butis gemindar gained in another way. By the 
money.— Rev. Regulation, ; custom of the country, revenue renters were 
bound to'make ¢uccavee advances to the ryots at 24 per cent, per annum, and this custom was 
referred to in the preamble of Regulation II of 1793. . 

` The Permanent Settlement did not inaugurate, aa Lord Cornwallis conceived, a period 
of rest and natural equality. The zemindars complained that the formers refused to pay 
their rents; the Government, that the zemindars fraudulently euffered their estates to be 
sold for arrears and purchased them denamee. U: by these considerations, Government 
was induced to pass Regulation VII of 1799. The preamble to this Regulation recites 
fully the reasons which compelled’ Government to resort to legislation. It states that 
“the frequent and successive sales of land within the current year having been found 
productive of material ill-consequences, as well towards the land. proprietors and under- 
tenants as in their effect on the public interest in the fixed assessment of the land revenue,” 
the Government was induced to afford an additional and an easier means of realizing rente. ` 
No injury to the ryote is expressed or implied, and this is explainable only on the suppo- ' 
sition which I have already shown to be the fact, that auction purchasers could only demand 
the legal customary zemindary dues. This explanation of the omission in regard to the ryot 
becomes a positive certainty when we refer to the Regulation itself. Let us bear in mind that - 
the law was intended to be a complete code for the realisation of rents from all the different : 
classes of ‘persons possessing an interest in or oceupying the soi, whether farmers, 
under-farmers, or ryots, and, as might be expected, they are described in detail and as / 


‘ollows :— 
“If the defaulter be an under-farmer for the past year only, or whose lease may have 
$ Becti expired with the past year, he can, of course, : 
15, case 7, -~ have no elaim to any further lease ; and although ‘ 
his lease may not have expired if he shall have neglected to fulfil the condition of it by the? 
payment of his stipulated rent, it must be considered liable to be annulled, or otherwise at: 
the option of the lessor. If the defaulter be a dependent talookdar or holder of any other - 
tenure which, by the title deeds or established usage of the country, is transferable by sale: 
or otherwise, it may be brought to sale by applicatién to the Dewanny Adawlut, and in. 
satisfaction of the arrear of rent, andthe purchaser will become the tenant for the new year; 
or, if the defaulter be a lease-holder or other tenant having a right of occupancy only so long 
as a certain rent, or a rent determinable on certain principles according to local rates and usages | 
be paid, without any right of property or transferable possession, the proprietor from whom such 
tenure is held, or the farmer or other person to whom such proprietor may have leased or come. 
mitted his rights must be understood to have the right of ousting the defaulting tenant from ~ 
the tenure he has forfeited by a breach of the conditions of it.’ The different kinds of: 
-wnder-tenants, sọ far as regards their rents, are in a few words— : 


{2} Dependent talookdars, 
:(é) Under-farmers. i 

` {c) Tenants holding at a certain rent or at customary rates. 

There is not a single word in the Regulation to justify the contention that there were 
any ryots liable to arbitrary enhancement, and as the list is complete no such class existed- 
Class (c) included ryots, and. a comparison of it with section 56 of Regulation VIII of: 
1793 will show that the framers of this Regulation had that section before them. This by“ 
itself is positive and conclusive proof that not only were the ryote in Bengal not liable to: 
be enhanced at the will of the zemindar, but that they also possessed a right of oceupancy; 
as long as they paid their certain or customary rent. And this was the interpretation: 


i 


Repulsti which the courte put upon the’ Regulation, as L. 
care shall show when discussing the question of: 
“ejectmenk. A 


Lastly, I would add that no traee of suite for enhancement of rates ean be found in. 

i f the description of suits subject to the jurisdic- 

Po acr-a H, 1815; Regulation XIZ, 1817, s- tion of the civil courts, nor in the Stamp Acts of 
ae -that period; and even in after years, when 
arrangements were made to facilitate the decision of suits under Regulation V, 1412, there ia 
nothing said of suits for either enhancement or ejectment. i 
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This brings me down to 1812; and before entering on the legislation of that year, which 
may be properly dealt with as a new point of departure, I will sum up the results already 
obtained. The contention that zemindare could-enhance the rates of rent— 

is inconsistent, with the commou law ; J 

is inconsistent with the publie promises of the rulers of this country up to the Per- 
manent Settlement, and was not granted by it; 

is inconsistent with the legislation which ensured at the Permanent Settlement in 
regard to the division of estates; : 

is inconsistent with the legislation which followed the Permanent Settlement in regard 
to the realization of arrears. 

Two theories have been advanced by members of the Committee. Mr, Field considers 
that “ under the former Government of the country the amount of revenue to be collected 
was settled by a periodical measurement and assessment ; that, inasmuch as the assessment was 
based on an average of prices for a period of years, it contained in itself an element of 
jncreaso. of rent as prices rose; that the early Regulations found this system in the country, 
did not interfere with it, and even referred, to it and acknowledged its existence.” In short, 
that the ryot’a rents were to be enhanced by periodical assessments varying with the rise 
in prices; and in support of this opinion Mr. Field cites an impression of Sir George 
Campbell that such a procedure was probably contemplated. It is, I think, to be regretted 
that Mr. Field, when he stated such a theory had been recognized by the Regulations, did not 
give some further reference to the Regulations themselves to establish his position. I have 
carefully examined all the legislative enactments of those times and have not succeeded in 
finding any trace of such au idea. It is very probable that both Mr. Field and Sir George 
Campbell have been carried away by their not carefully distinguishing between the rights 
of Government and the rights of the zemindars, between settlements of revenue and settle- 
mente of rent. From the first the Government of this country declared its right to vary 
the revenue assessment, and when the Government did so, the zemindars” customary share 
suffered a corresponding charge ; but this power, instead of being looked on favourably, was 
condemned by the founders of the Permanent Settlement. Lord Cornwallis said—“ Although 
Government has an undoubted right to collect a portion of the produce of the |inds to supply 
the public exigencies, it cannot, consistent with the principles of justice and policy, assume 
to itself a right of making annual or periodical valuations of the lands and takiig the whole 
produce, except such portion as it may think proper to relinquish to the proprietors for their 
maintenance, and.for defraying the charges of managing their estates. 

* The supreme power in every State must possess the right of taxing the subject agree- 
ably to certain general rules; but the practice which has prevailed in this country for some 
«ime past of making frequent valuations of the lands, and where one person’s estate has 
improved and another's declined, of appropriating the increased produce of the former to 
supply the deficiencies in the latter, ie net taxation, but, in fact, a declaration that the 
property of the landholder is at the absolute disposal of Government. Every man who is 
acquainted with the causes which operate to impoverish or enrich a country must be sensible 
that our Indian territories must continue to pr as long as the practice is adhered to.” 

The zemindars certainly did not possess this power. They were, as I have shown, 
prohibited from enhancing the rents of their ryots as long as the Government demand remained 
unchanged. Revenue settlements ceased in 1793, and with them the only recognized motive 
for enhancement of rates. If Mr. Field can show how his opinion can be reconciled with the 
great dislike which Lord Cornwallis expressed for periodical assessment of revenue, with his 
declaration that a zemindar could not raise the rents of his estate except by improvements or by 
cultivation of more valuable species of produce, with the common law of the land, with 
the rules laid down for determining the value of partitioned estates, with the fact that 
no person could get more than was paid to his predecessor, with the right of the ryots to 
obtain perpetual leases at the rates then fixed, and with the procedure for realizing the 
rents of ryots'in 1799; or if he can show a single section of any Regulation or even any 
authority of the time in support of such a contention, Be xiu certainly have riba in 

f : ringing to light an important factorin the 
caren tees Pomme VI ent Reales i legislation of the period which, as far ae I know, 
` has not before been discovered by.any one. 
This theory, which, as I have already pointed out, rests mainly on a printer’s error, appears to 
Mr, Field to derive support from section IX, clause 2, Regulation VIII of 1793, but this 
impression has, as Mr. Mackenzie points out, clearly arisen from s misapprehension of the 
meaning of the word “ assessment.” Whoever wishes to understand that section has only to 
read sections 41-46 of the Regulations laid down for the decennial settlement from which it is 
taken, and section 27 of Regulation VII, 1799. 
Again, in connection with this question, Mr. Harrison, who, I understand, is not in 
Mr, Harrison informs me this extract did not refer favour of rack-renting, hes put forward argu- 
to rack-renting, but was written to show that the rights ments which he conceives might be used in 
of the cultivators were not in strict conformity with support of the proposition that the ryots as a 
those of kbudkashte under the old Regulation. body cannot complain of rack-renting because 
the cultivators of the present day cannot contend that they are the true descendants of the 
ryots of 1793; and he urges that, even if they could, the rates at the Permanent Settlement 
were rack-rents. He says— : 
“Some of the notes that have been laid before us virtually proceed on the assumption 
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> t 
public revenue skall bind themselves to grant pottahs to their under-rentere and ryois, in which all 
authorised abwabs shall be consolidated with the land rent or assal jamma, and expressed in a 
gross sum: that counter-engagements shall be executed by the ryota and under-renters of a 
similar tenure; and that nothing but what is therein expressed shall be collected from the 
ryote or under-renters of whatever description. And whereas it is essential to the mutual 
nights and interest of zemindars and other landholders and farmers of land, and of their under- 
renters, tenants, and ryote, that the terms and conditions of all engagements entered into 
. between them for the payment of rents should be clearly and specifically defined, whereby 
the courts of justice in all cases of exaction, evasion, or litigation may be enabled to ascertain 
and determine the exact amount demaudable.” 

When Government created Courts of Dewanny Adaulut and declared ite intention not to 
arbitrarily interfere in matters affecting the assessment of rents, it became necessary to leave 
that portion of the lease which declared the rates of rent subject to the decision of the civil 
courts. Hence, in Regulation IV of. 1794, the consent of the Collector was limited to the 
form only, and the rates were subject to the ordinary tribunals, which were just as much 
bound by the Regulation as the revenue authorities had been before them. This was, in 
practice, I think, a grievance, because a zemindar often issued a pottah-with the approval of 
the Collector which was subsequently set aside by the civil courts, Be that as it may, what 
I wish to impress on the Committee is that a pottah after the Permanent Settlement was in no 
wise founded on a contract with the ryot; it was nothing more nor less than -written evidence 
of a common law obligation to pay a certain rent, put in a prescribed form in regard to 
amount of land, rates if variable, and ‘sometimes it contained a term. There were no such 
things as provisves for re-entry, or forfeiture on breach of covenant, or any other stipulation 
depending on contract. These would hardly fit in with a mere customary proprietory right in 
the soil, with the declaration that landholders were prohibited from asking “higher rates than 
the established rates of the pergunnah,” that contracts opposed to the spirit of the Regulations 
were void, and that ryote were entitled to a perpetual renewal of their leases at the same 
rates. 

« This was the exact position of matters at the passing of Regulation V of 1812, which 
Diode having arises aa thn’ aoudiraltan Uk etn E repealed the previous regulations so far as regards 
Regulation V, 1612, itis hereby explained that the tus TOO “form” and no further. It left it in the 
extont of the said section was to declare proprietors “power of the zemindar to grant for a longer term 
serene nee Eanes alla rages ‘avan ia per“ than i they coala before, and ne more iit did not 
poe 4 z interfere with the matter—the rater, the protec- 
to eis own interest, Hegulation XVII of 1812, Con held ont by Regulation VIII of 1798, 
sections 54, 59, and the preamble, sections 6 
and 7 of Regulation IV of 17938. Nothing but the complete repeal of these Acts; accom- 
panied by a clear and positive enactment repealing the common law, could relieve the zemindar 
of the duty imposed dome him. by law and his engagement with the State, of granting and 
renewing leases at the established rates without restrictive covenants based on contract. So 
far from striving to do away with any of these safeguards the law added another. Before 
Regulation VIII of 1812 a ryot could, as I have shown, be called on to pay the established 
rates by a mere notification, but afterwards a special notice brought home to the ryot was 
a condition precedent to enhancement. I regret that Mr. Field takes a different view of the 
contents and scope of the Regulation. He says— 

“It may be observed that the provisions of Regulation V of 1812 apply only to cases 
of contract which the Legislature was apparently still sanguine would come to regulate matters 
between zemindars and ryots; that no provision was made as to the term for which 
a ryot was entitled to demand a pottah, and that the provisions of section 7 of Regulation IV 
of 1794 as to the renewal of pottahe were not applicable to pottahs granted under Regulation 
V of 1812.” Mr. Field dees not, as I have had to remark on another occasion, give us the 
authorities which induced him to put forth, as self-evident, an opinion which, if true, would, 
as I remarked on his interpretation of the Permanent Settlement, brand the Government of 
the day with the grossest breach of faith, with the offence of deceiving the ryots and destroy- 
ing their rights while all the while they were putting forth their grievances as one of the 
motives which induced them to legislate. But happily the interpretation of that Act is beyond 
all doubt, and I fear that Mr. Field’s opinion on this point must be considered as irreconcile- 
able with the whole course of judicial decisions. 

In 1816 the Judge of Rungpore addressed the Sudder Dewanny as follows :— 

“4, The number of summary suits instituted annually since the year 1810 is exhibited ` 

Cone, p. 76, in the margin. The increase is to be attributed 

ep to the operation of Regulation V of 1812, 

which seems to have been understood by the farmers. and zemindars as authorizing them to 

consider the ryots, on the expiration of their leases, as tenants-at-will, and has consequently 

led them to demand enhanced rents in most parts of the district. The provisions of secton 15 

have also ind2ced many, who had demands against their tenants on old engagements, to sub- 
atitute summary prosecutions for the former mode of distraint. 

“5, By far the greater number of summary suits preferred last year were for arrears of 
rent due on kabuliyuts; bat many of those that have lately been instituted are consequent on 
the more general operation of section 10, Regulation V of 1812, and are preferred either by the 
ryota after releasing their property from distraint, or by the farmers or zemindars to recover 
increased rents on the grounds of having served their tenants with the notice described in the 
above section and regulation, the general principles of which, although it is professedly enacted 

: be 
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for the guidance of persons purchasing lands sold for arrears of revenue, appear to be applicable 

to all cases where no written engagements exist, as the respective rights of the proprietors 

and ryots, considered independently of their mutual agreements,. cannot be considered to be 
` altered by the mere circumstance of the sale of the estate. 

“8. On first view of section 10, Regulation V of 1812, it might be inferred that the 
-zemindars or their representatives possess the power of exacting, in the first instance, by dìs- 
traint or by a summary process, whatever amount they may have thought proper to insert in 
the notification required to be conveyed to the tenant ; the latter having ph the option of resign- 
ing his land or continuing to hold it subject to pay the enhanced rent until he can prove the 
injustice of the demand by a regular suit. Such an interpretation, however, does not seem to 
be easily reconcilable with that part of section 7, ra eave IV of 1794, which being declara- 
tory of the rates at which the ryots were entitled to demand pottahs, snd, of course, to continue 
in possession of their lands, cannot be considered as abrogated by section 3, Regulation V of 
1812; and I have hitherto deemed it necessary to require zemindara and farmers prosecuting 
summarily for enhanced rent, or defending suits instituted against them under section 15, 
Regulation Y of 1812, to show that the. amount demanded in the notification served on their 
tenants was conformable to the perguanah rates and the actual extent of land. 


“7. Should this construction of the Regulation be correct {and I beg the favour of your 
informing me should the court consider it otherwise), it is evident that in the generality of 
suits denominated summary it wilt now be necessary to adduce evidence to prove the pergunnah 
rates, the quality of the cultivator’s land, and frequently the quantity thereof, all of those 
points being usually disputed; and even the last remaining doubtful until actually measured 
in consequence of the fraudulent reduction made by the zemindars before the decennial settle- 
mient in the nominal extent of every farm or jote on their estates, for the purpose of imposing 
on Government and obtaining their lands in perpetuity on favourable terms.” ; 

The Court of Sudder Dewany Adawlut concurred in this view of the law, a view which 
by itself gets rid at one sweep of the idea that there existed a distinction between kkudhasAt 
and paikashé in regard to rates, and of all ideas of progressive rates varying with prices. The 
Judges said— 

“The Court entirely concur in the construction of section 10, Regulation FV, 1812, stated 
in the sixth paragraph of Mr. Scott’s letter, dated the 28th July 1815, and resolve that he be 
informed accordingly. The Court observe that the written notice required by section 9 of 
that Regulation when no written engagement may have been entered into, expressly refers to 
tenant subject to an enhancement of rent ‘under subsisting regulations’ including, of course, 
. the unrepealed provisions in section 7, Regulation IF, 1794, relative to the renewal of pottahe at 
the established rates of the pergunnah.” . 

I trust I have now shown that Regulation V of 1812 did what its framers intended it 
should do—benefit the ryot—and did not make him the dependent of the zemindar. His 
rights under all “ the subsisting Regulations,” not merely Regulation IV of 1794, were upheld 
except as regards the mere term of the lease, and this, in the face of the strong restrictions on 
the zemindar, could give little ground for objection in theory, though, as a fact, I believe it 
has caused great evil to the ryots. The ryots’ position was as follows :— 


Before Regulation F of 1812. 
1. The form ag well as the rates were subject 
torevision by Government officers. 


2. The zemindar was bound to grant leases 
_at the pergunnah rates, and any ryot could, in 
a regular suit against the zemindars or farmers 


who refused pottahs or receipts, get them and ` 


damages from the party refusing under the pro- 
Visiona of sections 59-63, Regulation VIII of 
1798, Const. 67. 

3. The zemindar could claim rent at the per- 
gunuah rate by a general notification under 
section 5, Regulation IV of 1794. 


4. If the zemindar instead of suing for rents 
elected to distrain, the ryot could contest the 
proceeding by a regular suit.—Const. 327. 


After Regulation F of 1818. 


1. The form (i.e., the term) was not sub- 
ject to the Collector's revision. 


2. The zemindar was bound as before to 
grant leases at the pergunnah rates and to 
renew them; but he could also take salamee 
and give a perpetual lease at low rate. 


8. The zemindar could proceed as before, 
except where the pergunnah rate would be 
an enhanced rate, when he must follow the 
procedure laid down in not only section 5, 
Regulation IV of 1794, but also sections 9 
and 10 of Regulation V of 1812; Const. 257, 
S. D. Dec. 1850, page 8; Select Rep., VII, | 
page 182, ` 

4. The ryot could bring s summary suit 
(Const. 118), and the zemindar would be 
compelled to prove that the amount demanded 
was conformable to the existing pergannah 
rates and the actual extent of land; Const. 
284; Const. 714; 8. D. Decision, 1852, 

120; S. D. Decisions 1851, page 620; 
8 Rep., II, 174. 
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A zemindar could not cancel a lease until. Even after such proof a kbudkasht ryot 
proof of the existence of an arrear of rent by could avoid ejectment by paying the arrear.— 
regular or summary suit. Const. 1205; S. D. Decisions, 1850, page 8. 


So far as the law went, the ryot was, if anything, better off after Regulation V of 1812 
than before; but as the Permanent Settlement receded, the papers connected with it became 
leas known; the Acts which remained began, as Act X has since 1859, to be looked on by 
some as the only law, instead of bemg merely declaratory or supplementary of the common 
law, an idea which, however, was completely set aside by Regulation VII of 1822, a Regula- 
tion which was subsequently extended to all those parts of, Bengal not permanently settled. 
The preamble of this Regulation is very instructive; it shows the principles which should 
guide even Government officers, the paramount power—not zemindars—in enhancing -its 
demand, They should not aim at any general and extensive enhancement of the jumma, 
but should rather direct their efforts to equalizing the publie burthens, ascertaining, settling, 
and recording the rights and interests of all parties connected with the soil, in‘ order that the 
proceedings held, and the records formed by the settlement officer, “should be such as that all 
demands, claims and suits may be adjudged and determined according to the facta therein stated 
until the same shall have been formally altered or amended by a regular suit.” The great duty 
then was to supplement what was left unfinished at the Permanent Settlement. They were to 
determine and record the rates pep bigha, and it was declared that all decisions on the demands 
of the zemindars would in future be regulated by the rates of rent and the modes of payment 
recorded in the Collector’s proceedings, unti? distinctly altered by mutual agreement, or after 
full investigation in a regular suit. In this law, ae in the rules of the Permanent Settlement, 
the fundamental idea is the same. The zemindar was entitled to get the customary rate—a 
fair rate—of rent, and on this rent the Government demand was fixed ; but the common law pro- 
hibiting all enhancement was not repealed, and the tenant was protected for the period of the 
settlement. 

This I believe not only to have been the law, but the practice, up to the passing of Act 
X of 1859. At the passing of that Act the ordinary rights of a ryot were as follows :—He 
-was entitled to receive pottahs according to the pergunnah rates; he was equally entitled to 
their renewal ; and the result of this was that the rates of rent but very slowly increased, and 
increased up to 1822 only by the sheer force of the power which the zemindar obtained from 
being looked on as an English proprietor. It is said that Act X of 1859 changed all this, 
althangh no such alteration was, we know, intended by its framers. lt created two different 
tates—those paid by ryots having a right of occupancy, and those paid by the other ryots. 
Both rates were to be fair and equitable rates, but the occupancy rates were more favourable 
to the ryots. A zemindar could not, and cannot now, enhance at will, though no doubt he can 
enhance more easily than he could under the old regulations. The lew has been an evil both 
to landlords and ryots. It raised the hopes of the former, and gave them the idea that they 
could enhance much more than they have been able todo. It leads them on now to demand 
new facilities for enhancement—a further encroachment on the promises held out to the ryots 
by Government from 1793 up to 1859 ; and before this demand is granted, the State should 
jealously examine the grounds on which it is haved. -Clearly under the terms of the Perma- 
nent Settlement, the zemindars have no right to any laws that would deprive the ryot of his 
rights—rights often acknowledged, but seldom protected—and yet they now request that not 
only should the settlement be preserved for them, but that it should be violated in their favour 
to the injury of the ryots, and that they should not only be allowed the right to eject at will 
but to rack-rent, and even to re-settle the lands e ten years or less~a p ing that 
the Government of the country has never attempted. In short, they wish to be placed in a 
higher position than even that claimed by Government. 

I will now turn to the powers possessed by an ordinary landlord to eject a ryot. Before 

Perry O. Cas. 498, the accession of the British Government a 

` RA division of lands had arisen—a division 
which exists even to the present day. I mean ryofi and déamar. “emindars were prohibited 
by the common lew of the land from turning out their ryots, and turning ryoti land into kha- 
mar; nor had they any authority to determine, as it is called in English law, the tenancy of 
the persons holding ryoés land. No trace of any such authority can be found ia the history of 
2 Han 189, the country. The common law declared that 

aaa the immediate cultivator of the soil, duly 
paying his rent, could not be dispossessed of the land he occupied; and this rule was not con- 
fined to Bengal, since usually throughout India permission to cultivate land by Government 
was considered to carry with it a right of possession, subject only to such payment of reve- 
nue as the Government might choose to exact, Such was the relative positions of landlords 
and tenants (When we. took possession of the country, and, as I have shown in another portion 
of this nota, instead of changing this relation 


Gol. 207. to the disadvantage of. the ryot, we, for 
ny Sono: ask twenty years before the Permanent Settle- 
W. R, F. B., p. 168. ment, put forth from time to time publie 


‘on con mot hegre thie subject witbon at humbly soliciting proclamations declaring our intention to re- 
or e Ar CORSI -the $ $. * 
apedichey of modifying the rule of the seventh clawe of tin the rot in e parpeton ene aniraa 

section 15, Regulation Vil, 1799, which particularly relates Possession his ing; and, finally, ia 
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to i being allowed to oust their defaulting tenante 
(farmers) without any previous application to the court of 
justice. The right was never kuown or acknowledgod in this 
district till within these few months, and it appears never 
without abuse. Instead of the powers given to proprietors 
of land to oust their farmers without any previous spplica- 
tion to the courta of justice, it would be sufficient that it 
should be necessary for them to proceed against the defauiter 
under the first six cliuses of section 15, Regulation VII of 
1798, when, if the defaulter be taken inte custody and the 
arrest demanded be proved against him, the proprietor 
must be allowed to resume the farm; and should fe not be 
taken into custody or attend after “an istaher similar to that 
directed in section 2, Regulation IV, 1793, the proprietor 
might be calied on to show caure for ousting the farmer, and, 
after an iry ex parte, if proving the farmer to be in 
balance, might be empowered to resume the farm and left 
to recover the amount of the arrear by a regular snit. The 
immediate enquiry which is made into suite under Regula- 
tion VII of 1799 would prevent the proprietor from being 
a sufferer by this mode of proceeding, which would, at the 
same time, form & protection to the farmer against the pre- 


` sent undefined power of the proprietor, and would be tha 


means of preventing many serious affraye and breaches of 
the peace. ʻ 

-The Court remark that the order of the late Judge Mr. 
Cornish on the case appears to have proceeded upon a eon- 
struction of the seventh clause of section 15, Regulation VIL, 
1799, according to which if a landholder, alleging his te- 
nant to be iu arrear, think fit to take upon himself to 
attach his tenure, the tenant is bound to give up his posses- 
kion; and should the tenant deny that he is in srrear and 
refuse to quit, the courts of justice are obliged, upon appli- 
catiorx from the landholder, to cause the tenant to be 
removed, and the tenure given up to the landhoider, without 
any previous investigation into the justice of the landholder’s 
clsin. The Court cannot acquiesce in this construction of 
the clause in question. 

* . . » * . 

The Court are accordingly pleased to authorize your 
proposed review of the late Judge’s' drder in the case.— 
Const, 113. y 

Reg. XXXII, 1799, s. 8. 
IL, 1793. a% 
XXXVINT, 1793, as. 4, 2. 
XIX, 1803, s. 4. 
XXYIII, 1803, s. 17. 
XXXIIL, 1795, 0. 9, el. 1. 
1, 1824, s. 6. 
‘VIL, 1798, 

With reference te your remark that if, without distraint 
of property, an ejectment has actually taken place in con- 
sequence of the ryot being compelled to quit by force or 
intimidation, and his former possession ehall ba -disputed 
and denied by the zemindar, you cannot discern to whom 
the investigation of such a case would belong, 1 am desired 
to communicate to you the opinion of the Court that either 
the rules of Regulation XLIX of 1793, or those of Regula- 
tion VIN of 1819, would be applicable: the former where 
the dispossession may have been effected by force, and 
the latter where theses means may not have been resorted to. 

The declaration contained in the fifth clause of section 
18, Regulation VIII, 1819, that it is illegal to cust or disturb 
resident cultivators unless under certain stated circumstances, 
necessarily implies a remedy in case of the contravention 
of such rule, and the Court are of opinion that, in the 
spirit of the enactment cited, such remedy should be 
afforded by the Judge on the summary application of the 
ejected ryvt, by an order for his being restored to possession, 
and hia retaining it until the process prescribed by the 
Regulation shail have been observed.— Canat. 475. 

1 am directed to transmit to you, for the purpose of being 
laid before the Calcatta Court, the acoompanying copy 
s letter No. 68; under date the 7th iustant, from the 
Officiating Judge of Ghazipore, requesting the opinion of the 
Court whether in casesin which a lendholder may institute e 
suit for arrears of rent, and at the same time for the ejectment 
of the tenant from the land in consequence of the arrear sued 
for being due, the amount of stamp should be computed 
according to the value of the land together with the amount 
of arrear, or merely with reference to the latter P 


yes keys 


The Court propose, with the concurrence of the Caleutis | 


Court, to inform Mr. Heyland that they do not very clearly 
understan¢ how the question submitted by him, as above 
stated, can arise. They remark that under the provisions 
of clauses 4 and &; section 18, Regulation VIIL of 1819, the 
landhboldor must first establish by a suit, either summary or 
regalar, the existence of an arrear before he is at liberty 
to cancel the lease- of an under-tenant, while, as regarde 
khadkhast ryote, they have also the power of immediately 

ying into Court any sum adjudged to be due from them 
pekora they can be ejected. ` 

. With regard to a suit bronght by a resident cultivator 
against his landholder to obtaip a reversal of a summary 
decision passed by @ Collector, adjudging a balance te be 
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gave notice to the zemindare that we reserved 
to ourselves the power to enact such regula- 
tions as we might think necessary to prevent 
arbitrary dispossession, or, as it was called, 
wanton aggression, and to protect the cultiva- 
tors of the soil. If the members of the com- 
mittee will turn to the Regulations passed in 
July 1792 for empowering the landholders 
and farmers to realize rent in @ summa 

manner by distraint, they. will see the high 
position given to ryote, tenures, and the de- 
termination to protect them—a determination 
admitted even in 1862 by one of the great- 
eet men who ever took the extreme common 
law view—Sir Barnes Peacock,— who said 
«“ I admit the intention of the Legislature (to 
use the words of Lord Cornwallis) was to 
prevent the zemindar from dispossessing one 
cultivator for the sole purpose of giving the 
land to another, and thereby committing 
e wanton act of oppression from which he 
could derive no. benefit. It is not for me 
in this place to speak of the policy of an 
act even tothatextent.” By that Regulation 
the landlords were empowered to distrain and 
sell the movables of persons in arrear, but 


they were prohibited from selling the lands, 


houses, or other real property of the cultiva- 
tors—a provision difficult to understand, if 
the ryots could be turned out after reasonable 
notice. They will also find similar indica- 
tions in many other Regulations, -ail incon- 
sistent with the idea of tenancy-at-will. The 
ryots expended money in permanent im- 
provements, in digging tanks and raising 
embankments; they could mortgage their 
land and crops, and could sub-let, and wera 
acknowledged to possess a valuable interest 
in the soil—an interest which used to be 
attached and managed by the zemindars 
when they fell into arrears; and not until 
the year 1789 could they be dispossessed for 
even non-payment of rent; and the Act 
which conferred this admittedly new power 
on the landlord acknowledges, as I bave 
already stated, and in a most distinct 
manner, & right of occupancy in every ryot 
as long as be paid his rent—a right which 
apparently did not extend to parkiust ryote 
in Benares, Regulation VIII of 1819 gave 
still further protection, and after that year 
not only must a landlord, before he could 
have cancelled any ryot’s lease, have estab- 
lished by a suit the, existence of an arrear, 
but kudkasht ryots had also the right of 
paying into court any sum decreed before 
they could be ejected. It is not necessary 
for me to set out the numerous decisions 
supporting this conclusion, and I will restrict 
myself to the opinion of the highest revenue 
authorities and the leading’ cases in the 
Sudder Dewany Adawlut and Supreme Court 
bearing on the question. + 

The Board of Revenue in 1854 was of 
opinion that no ryot could be ejected, even 
by an auction purchaser, befe Regulation 
XI of 1822. Again, in 1843 thenature of a 
ryot’s tenure was argued before Justices. 
Grant, Seton and Peel, Judges whose opini- 
ons will no doabt command the respect of 
the Committee, and they held that a ryot 
had a better «tenure than 2 lessee in 
England, and pne not nearly so precarious as 
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Bee from him, and to regain posseasion of his jote from - 


which he may have been ejected conavquent on such decision, 
the Court propose to refer Mr. Heyland to the letter ad- 
dressed by them uder date the 7th February 1834, to the 
Judge of zilinh Mynpooree (No. 862 of the construction 
book} as explaining the manner in which euch suits should 
be estimnted.— Const. 1205. ; - 

“ Larra snd Mozton contra.—Tho talookdar is the party 
in possession. He has no revorsionsry interest as the land- 
lord in England. The ryot’s tenure Ys peculiar to this 
country; he has an hereditary intereat, independent of both 
talook and Government, neithor of whom can displace 
him so long ss he pays his rent. The talookdar not being 
tho reversioner, he cannot bring case as sech. Eb, 
C.J.—Caso will lie for a injury of this nature.) There is 
no injury done for which case will lie. [PERL C.J.—lf it 
ie a more trespass without injury the plaintiff is not damni- 
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that of a tenant-at-will. In 1853 the very 
same question arose in the Sudder Dewanny 
Adawlut. A ryot sold his holding, and the 
purchaser sued the person in possession, and 
it was held that he could not succeed on the 
ground that by the custom of Bengal—a 
custom whose existence throughout the whole 
province was clearly recognised in Regulation 
VII of 1799—an ordinary ryot had only a` 
right of occupancy so long as he paid his 
rent, and not a trausferable interest. I 
mention this case because it is the leading 
case in Bengal, and has been referred to, and 


fied.} The tatookdar is the party in immediate possession of 
the land; the ryot lsa no interest therein, but is a mere 
cultivator of the swil, 

*  Puaz, C.f.—On tho first ground the plaintiff must bo nonsuited. The ryot here bns a bettor tenure than 2 
Jestoe in England, and ono not nearly so precarious aa that of the tenant-at-will, Case was the proper remedy iu this 
instance, for though the zemindar haa no reversionury interest he has au interest which has been injured by the 
tortutous act of the defendant. Thia objection puts the plaintiff out of court on all the trespassos, excepting the one on 
one of the houses mentioned in the plaint. In that instance the objection that the abuttals have not been proved will 
Pee Tho doctrine of amendment will not bold, so as to enable us to amend the record, and the plaintiff must 

called. ‘ 

“GRANT and SETON, Je., concurred. Nonsuit.” ` 

This case was admitted to apecial appeal on the ‘12th January 1854 under the following certificate recorded by 
Bir R. Barlow and Mra H, T. Raikes :— £ 

“The ryot sued defendant for possession of a jote which he had bought from the former holder. 

“ Both tho courts have held that a ryot can sell his bolding to s third party; this right is denied by the defendant, 
who argues that such sale, without his permission, ie not good. ` 

“The terms of the Principal Sudder Ameen’s confirmation of the Muasiff’s decision are not quite so clear ond 
specific on the point at issue as they might be, but his order involves the adjudication of tho principle contended for by 
the special appallant, s 
“The question is one of general interest on which an authoritative jadgment is required. We admit the special 
appeal accordingly.” 3 . 

Banoo Rawarersatp Roy plends that the lower courts are wrong under clauso 7, section XV, Regulation VII of 
1799. A case of anlo of a transforablo right and ona whore no such right exists are different. The first can be sold 
with zemindar’s sanction, not so the latter. The case at page 536, Sudder Dewanny Adawlut Reports, 16th June 1858, 
is not so strong d case as this, though the Court ruled that there was a transferable tenure coucerned in it. In this cuse 
the ryot has only a temporary right of occupancy so long as he pays his rent. A farming tenure cannot be sold in 
execution of decroe, or by private sale, without the zemindar’s sanction; this has been ruled. The meaning aud spirit 
‘of the law quoted upholds the principle, and the lower court’s judgment muet be reversed.” 

Banoo Kisnexcisnons GHOSE iw expport.—The aduoission is with reference to the state of the case and the facts 
recorded, uot on tke general point. 5 - 

The Court having appointed Moonshee Ameer Alee and Baboo Bangseebaddun Mittra to argue for the opposite 
party, Moonshes Ameer Aleo states that the defendant pleaded plaintiff. Ramdhan was s chookanee ryot, who cannot 
‘sell his jote. The principal Sudder Ameen found otherwise, and as the petitioner has failed in proving his plea, and a 
fact has been established by the courts below, ng special appeal can npon & general question. : 

RAMAPSESAUD fs repiy.—Relies on clause 7, section XV, Regulation VIJ of 1799. He admits that certain classes 
of ryota have alipnable rights, but plaintif has not produced sny proof of the nature of his right. He is called a ryot 
mery by the courts, as he calle himself in his plaiut, Refers to Volume 111, pages 434 and 460, Harington’s Aualyais. 


not with disapproval, by the Privy Council. 


~ Judgment, 


Jt has been argued for the respondent that this application cannot bo admitted, because the lower courts have decided - 
& fact, namely, that the plaintif is not, as alleged by the defendant, a chookanee ryot, and that therefore the general 
question ne raised by the certificate cannot be heard. We find that on perusal of the pleadings below, the courts ruled 
that a ryot (without defining the nature of his holding) could sell his jote to a third party without permission of the 
eomindar, hence the general questiou doce arise. 

In the conres of the argument reference has been made to the court’s construction No. 890, but it will be observed 
that it provides that the permission of the zemindar to the salo of the jote in execution of decree must be obtained. 

The constriction docs not apply to this case, in which the plaintiff, ryot, is a private purchaser from another ryot. 

The plaintiff bas not shown that his vendor, whose righta only he bought, was a holder of one of the tenures excepted 
in the five clauses of section XXVI, Act I of 1845; nor does he prove in what particular class of ryots he is included. 
We therefore consider the plaintiff's claim to possession, without permission of the zemindar, invalid. He bought, as 
he thought, something. The principle acveat emptor strictly applies, and it was for him to look to the certainty of 
getting a consideration for his purchase-money. The party whom he succeeded had no equivalent to offer, he had 
merely right of occupancy ao long as he paid bis rents; failing to do so, either from inabitity or from unwillingness, the 
possession returned to the proprietor, the contract between hin and his ryot being no-longer in force. 


I trast thet I have proved beyond all doubt that up to 1859 if not to 1862 the ryots of 
Bengal, like the ryots in Madras and Bom- 


Sach is the custom of the country, and none but the 
tenurea referred to in Act I of 1845, or in cases where a 
bonus has been given, thereby cresting in the ryot e right 
in the property to that extont, are cousidered tenures trans- 
forable by the ryot. 

In support of hia opinion reference may be had to that 

. of Harrington, See pague 434 and 450 of this Analysis, 
Volume MI, 7 

For the above reasons we would reverse the judgment of 
the tower courts in favour of the appellant with costs. 

12 Moors, p. 274. > 

an indcfeasible right of occupation so long 
the Government asscasmont. 
s Rop, p- 407. 


bay, by the custem of this country had 
admittedly an indefeasible right to posses- 
sion as long as they paid their rent, that 
there is nothing in Act X, 1859, destroying 
any custom—much more a universal cus- 
tom—and that the only conclusion which 
can be accepted is that a ryot cannot be 
dis sed after notice. Indeed, neither the 
language of the Regulation nor that of the 
people furnishes the equivalent of such a 
tenure as that of a tenancy-at-will. It has’ 
been said—Then what is the use of the statu-- 


tory occupancy right? ‘The answer is that it goes further; it protects against an auction 


purchaser at s revenue sale. 


In conclusion, 1 would point out that twice in the course of the last 70 years have great 
attempts been made to treat the ryots as holding-at-will, and to place them in the position 
of the paidasAt ryote of the North-West. The first was after 1812, when the zemindars, 


5g 
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admitting they could not eject, attempted to reach the same end by claiming a right to 
enhance at discretion; a right to demand whatever they thought fit, leaving the tenant 
only the option of resigning his land ; but this attempt, as I have already pointed out, failed ; 
no such right was acknowledged or admitted. The other attempt, the converse of the former, 
is now passing under discussion, The zemindars say that though they cannot enhance at 
discretion, they can arrive at the same end by dieposseesion after notice; but the Committee 
should bear in mind the uniform current of decisions againgt any such right, and above 
all the words of the Privy Council that “A suit to enhance rent proceeds on the presump- 
tion that a zemindar holding under the perpetual settlement has the right from time to 
time to raise the rents of all the rent-paymg lands within the zamiadary according to the 
pergunnah or current rates, unless he is precluded from the exercise of that right by s 

- contract binding on him, or the lands in question can be brought within one of ‘the exemptions 
recognised by Bengal Regulation VIII of 1798; and it also assumes that the defendant had 
some valid tenure or right of occupancy in the landa which are the aulject of the enit” 

Then did Act X give any such power to eject after notice? In the preamble of the Bill 
it was declared that the law was required to modify “ the existing law relative to the rights of 
ryots with respect to the delivery of pottahs and the occupancy of the land, to the prevention 
of illegal exaction and extortion in connection with demands of rent.” 

The Statement of Objects and Reasons is no less explicit, It rons as follows :—“ The 
Regulations declare that ryots are entitled to receive pottaha for the lands cultivated by them, 
and to have their rates of rent adjusted on certain defined principles. They also prescribe 
penalties for the exaction of any excess above the legal rate of rent or of any unathorized cess. 
Further, they recognise the right of all resident ryote to the occupancy of the lande cultivated 
by them so long as they pay the established rent. But the remedy in all cases is by regular 
suit in the civil conrt; and to refer a poor cultivator to a regular suit under the practice of 
the courts is almost tantamount to refusing him any remedy at all.” This may be taken as 
an accurate exposition of the law common to Bengal and the North-West; in portions at least 
of the latter province pazkiast had, from the earliest Regulations, admittedly no right of occu- 
pancy. Lastly, Lord Canning in giving his assent declared that the great inducement which 
moved him to do so was that he believed it would confer a great practical benefit upon the 
agricultural people of Bengal. It seems difficult to conceive that either Lord Canning or the 
members of his Government would destroy the eommon law right of occupancy of the ryote, 
which, us the Statement of Objects and Reasons declares, waa recognised by the Regulations, 
Tn this case, as in the Regulations of 1793 and 1812, the Legislature made no such mistake, 
committed no such wrong, and Act X may be searched in vain for any statutory power of 
ejectment beyond those in existence before it. By section XXI a ryot was liable to ejectment 
for arrears of rent. This was the old law. By section 78, if the arrear decreed was paid 
within 15 days, ejectment was refused. This, too, was the old law. Beyond these there is not 
a single section in Act X giving any power to eject after notice; indeed the words “ notice 
to quit” are not to be found in the whole Act. It is true that section 25 acknowledged the 
existence of separate suits before the Collector to eject tenants not having a right of occu- 
pancy; but I think no lawyer will say that. this procedure section clothed zemindars with a 

right to eject after notice. p 
, But, to put an end to any doubt on the iintter, T will give what I hink is a satisfatory 
i i ion. From the earliest 
aver aae LSA ia io 3540; Act XIN ot times. EPEE ja could eject without the 
i 5 assistance of the revente or judicial autho- 
vities. If he did so, the tenant had his possessory action, and has to this very day. Section 25 
merely declared that the proper authority to apply to, whenever the right to eject accrued, was 
the Collector. Again, the Act was a Procedure Act. Its framers aimed at collecting together 
Act. X01 all the previous laws, and they did this ix 
EE a the matter of ejectment as in other cases. 
Before that Act auction purchasers at revenue and putni sales could eject, but only by a regular 
E E E suit. Act X repealed the auction-purchase 
Tho declaration contained in the fifth clause of section 18, law, and from ite coming into foree all 
Regulation VIII, 1819 (that it is illegal to oust or disturb @pplications to eject were transferred to the 
resident enitivatore waless under certain hated cireumntanoes) revenue authorities, This, then, fa art mean- 
necessarily implic# a remedy in cose of æ contraven ing of section 25. It recognised the new 
į neh Ss ge ae 
to sont ear of hs garment el maey and extended juredction of the revenue 
application of the ejected ryat by an order for his being restor- courts, partly given by the preceding sec- 
ed to possession, and his retaining it until the process pree tiong of the Act, and it would have been im- 
seribed by the Regulation shall have been observed. the fect if it had not: bat it gave no new 
aigdiction formerly exercised by the Judge with regard to Pe? A not; Ww ga n 
of sif.in question having by Kegulation VIIT, 1831, been power to-eject of any kind. It ie a mere pro- 
The Corto the Collector, the Court are of opinion that cedure section, the substantive law previously 
Ceart te ee aar to he vested in the ~eontained in Act I of 1845 having been re- 
bears arise,” considered to rest with the revenue enacted in Act XI of 1859. Whoever enquires 
of clauses 4 and 5:4 m siectment ae ook aenda een into this last attempt of the zemindars to 
lsndholdor must first POET i j i 
fcr, the eineneror 100, smn 508,” Soon aoe Bed how modera it in Tho 
to cancel the dass St T can find is that given at page 548, W. R., Vel. XXIL ina ease in which 
prg into Court any sdelivered in September 1874 by Justices Phear and Morris; and this deci- 
fore toy Or pe diecie the test of a Full Bench and the Privy Council, and probably under 
against his landholder toVourable to a correct conclusion, since the report of the ease leads to the 
decision passed by & Colleetlemen who argued it were only imperfectly acquainted with the rights 
7 of his holding. : 


+ 
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I will now consider the position of auction purchasers. Before doing so Í would point 
out that it seems to me undue prominence has been given to the enactments on this subject. 
The Government had admittedly the power to make such provision as was necessary to , 
prevent any diminotion of the public assessment, as against it no person could claim to hold 
at leas than the pergunnah rates; and this right it transferred to the auction purchaser for 
the purpose of providing that the sudder jamma should be duly paid, and that the means of 
paying it should not be withdrawn by the improvident grants of the defaulters, and thus to 
prevent the possibility of au estate being sold for less than the arrear due on it. But this was 
an exception to the general rule regulating the powers of landholders, and not the general 
rule itself, and it was subject to other limitations. 


_ I may commence by saying it is admitted on all hands that up to the Sele. Law of 1822 
no ryot could be dispossessed at the will of an auction parchaser. He: was at mist are t 

pay the full pergunnah rate, and sould on 
18 W. R: (P. C.), 24; 18 W. R. 469. be ejected after refusal to pay the sahueced 
rent. In that yor a Sale Law, Regulation XI of 1822, was passed, which remained in force 
until 1842, and by virtue of if the purchaser could at his option wholly avoid any texure, 
unless it fell within the class contemplated in section 32 of the Regulation; but the power was 
one which he might or might not exercise, and it enone on him, if be elected to eject, 
to take some clear step for the purpose of 
W: B. col. 18, p 26; 18 W. R p. 471; 2 W. R. 16, declaring the avoidance or cancellation of the 
tenure; if not, the privilege, right, òr by whatever name it may be called, was lost for ever, 
It was not a power that could be exercised long, or even a considerable time, after the sale, 
` and was limited by the law which prevented any purchaser obtaining from a tenant more than 
the pergunnah rates, and the prohibition against arbitrary ejectment for the mere sake of 
giving the land to another. This power to eject, which continued under Act 1 of 1815, was 
taken away by Act X of 1859, and from that very time the auction purchaser, under Act 1 of 
: - 1845 or Act XI of 1859, could only enhance, 
12 W. R. 123, 3 R, and P. Jour. 90; 6 W. B. 103. but not eject, an occupancy tenant, save after 

I note that the High Conrt bas lately, 4In. L. R. 863» decree. 


i `] ure y i 
ondar Act Will 1 1868. "he town boen eed oe If, then, we take into consideration the 
im e WHY ive m X one 

oe tho ablest. Native J: dyes that ever sat in the High bard hig iw Forse mie Tas preg ba ok place 

See 11 D, R. 160. This decisign was not even referred to UNGEE SNESE: Sale laws; an e insigniticance 

on the last occasion, of the estates sold, and if we except all ryots 
protected by the sale lew, all ryots whose 

position has been assured through express or implied recognition by receipt of rent or otherwise, 

and all ryots against whom auction purchasers have not elected by some outward sign to 

proceed, I contidently assert that not one in fifty thousand of the ryots of Bengal has had his 

position affected by the revenue sale laws. 


In conclusion, I would ask the members of the Committee to consider how far it ig 
advisable to give any further facilities for enhancement without protecting the ryots from 
- the ejectment theory which has more or less developed within the last seven or eight years. 
The Government. Jumma of the Permanent Settlement was about Rs. 2,85,87,722 and 
eight-tenths of the gross rental. One-third of the land wes waste it is said. On these 
conditions, if the whole of Bengal had been under cultivation, the gross rental would be 
Re. 4,76,46,203. According to the Report of the Board of Revente it was in 1877 equal 
to Rs. 13,03,78,935. In other words, the rates of rent which were intended to be fixed by 
the Permanent Settlement have been trebled, and the ryots are now being compelled to pay an 
e&cessive exaction of Rs. 8,27,32,783 yearly. Lf this annuity be valued at 20 years’ purchase, 
it appears that we have deprived the cultivators of the enormous sum of 165 millions sterling 
and given it to the zemindars, who still ery for more. What large portions of this enormous 
income are squandered by ‘i mismanagement, extravagance and want of self-restraint” may 
be gathered by & reference to the report on wards’ estates for 1877-78 and other years. Daur- 
.ing the last few years Government has spent crores on famine. Every administration report 
since 1873 dwells on the bad feeling existing and the riots and murders which have occurred 
through disputes between landlords and tenants. An Act to prevent agrarian disturbances had 
to be passed, and a committee appointed to enquire why the ryote in Behar had abandoned 
their holdings and fled to Nepaul. Tt appear to me there is every indication that the people 
of Bengal are, at least in some parts, so near the extreme limit of self-support that very little 
more will compel Government either to expend large sums in relief, impose a poor law, or 
bold, as Mr. Ricketts recommended, a cadastral survey of the whole province, and record, 
once for all, the rights of the people before they are swept away. In the margin I give a 
few tables which show the present condition of the people, and from them it will be seen 
; that since 1876 the nember of forced ne 

of real property which always affect the 

Forced sales. f rer clases has risen fom 16,287 to 

. 82,445, or doubled within the last four years, 

Tmmovablet, Mfovables. although they had been almost stationary 


1871 = oo .» 14201 18,064 for the four years previous, and that the 
2573 = ~ n us 16,881 19,372 sales of -movables have decreased from 
ia ooo RE MS 16,364 to 9,829. l 

1875 nee ee ae 18287 16.964 Thus it would appear the creditors of the 
1876 en a n. 38945 19,304 


impoverished people, having taken most, if 


87 a a 23,914 16,993 : : 
1876 9,329 not all, of their movables, are now following 


1873 A PR we B3445 
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Suits for arrears with or without their Iands. This conclusion is borne out by 
gjectinent. other tables. In the margin it will be secn 

mn oo 7 Ga = 75,109 that within the last seven years suits for 
2573 er we = = oori rears of rent, with or without ejectment, 
1874 te ds x " "eges have increased from 78,100 to the enormous 
1875 os se a +» 413,540 figure of 130,136, and that mortgages and 
acre = i S is eres sales of small portions of immovable pro- 
1878 ik ot ie ‘" Ys01se perty have almost trebled within the same 


setyati period. The conclusion derived from the 
Kegiatralion of Sales did ortgages of criminal statistics is in the same direction. 
ee ae es e pan vee s! thefts last year has again risen 

N to almost a famine height. Can we then 

Xei | Pale; | Mortgage. | Total. Say that the people who, in spite of the most 
on e solemn promises of the State to the contrary, 
have been deprived of a sum nearly equal to 
the amount of the Franco-German indemnity, 
whose movable property is almost nothing, 
whose lands are being sold twice as fust 
as they were five years ago, who are 
compelled to encumber their property three 
times as often as seven years ayo, and whose 


r 5 eriminal ulation has reached the figure 
1871 Oe of thefts a Beng ah. goons it was in famine times, are in a fit state to | 
1872 ek ies i “97616 have their renta increased and their custom- 
3873 "e ” m «. 30,56 ary possession destroyed? Can we even 
ace e ai ie us Feat recommend that the existing relation be- 
3876 ibe = ass ws» 29614 tween landlord and tenant, which has entailed 
1877 o sar sae ~ 27,165 the expenditure of crores out of the public 


1878 g se ” = 88.284 yevenues for the relief of the impoverished 
people, should be maintained, or should we take warning from the condition of the Deccan ryots, 
say, before matters go from bad to worse, that it is high time to take a step backwards and carry 
out the promises made at the Permanent Settlement? This I recommend to the consideration of 
the Committee. As for myself I need hardly say that I cannot, consistently with the above conclu- 
sions, consent to any scheme of Legislature which will not protect against arbitrary ejectment, 
wanton aggression, all cultivators, which will not limit by law the maximum amount payable 
by the peasantry, and which will not restore practically to the Collector, as representing 
Government, the right to control the form of the leases and to determine, once for all, the 
local rates which shall be fair and equitable for all classes concerned. 

i It is hardly necessary to discuss the first nine paragraphs of Mr. Harrison’s note, because 
they, in common with much of his later arguments, are based, as I think, upon @ misconcep- 
tion of the propositions regarding sub-letting which were adopted by the Commission. 
Mr. Mackenzie and I botli desire, as much as Mr. Harrison does, to discourage sub-letting ; but 
we wish to do it with as little violence as possible to existing interests, because we believe, 
rightly or wrongly, that there is a mode of treating the question in which such violence is 
not required, and we do not think it either wise‘or possible to change at once by legislation 
the relations of millions of people and put an end to their customary arrangements. Legisla- 
tion of this -kind. does not affect the people for years, and they go on quietly in their own 
way as if the particular Act had never been passed. Looking at the history of the rent 

-system of this country, we hold that it is right for the Legislature that it is its duty to fix 
the maximum rate of rent payable by any ryot of any grade. We also hold that it ie -right 
to give the occupancy ryot a greater feashcial interest in his tenure by limiting still more 
favourably the rent payable-by him, and we hope to discourage sub-letting by making it 
more profitable for the occupancy ryot to keep the fields in his own hands; but we doubt if: 
we can do more in the face of the law and custom of this country, which is directly in favour 

- of sub-letting. We believe that this method of solving the difficulty is better than the 
violent expedient advised by Mr. Harrison, with which I shall deal further on. 

Coming to paragraph 10; seq., of Mr. Harrison’s note, the first point of difference with 
him is as to the question of forfeiture. He refers to a passage from gr John Shore’s minute, 
in which that gentleman said—‘ It is equally understood ag a prescriptive law that the 
ryots who hold by this tenure cannot relinquish any part of the lands in their possession or 
change the species of cultivation without a forfeiture of the right of occupancy, which, 
however, is rarely insisted upon. The zemindars demand and exact thedifference.” Mr. Harrison 
then says—“1 commend the prescriptive penalty for the changing the species of cultivation 
à fortiori for converting arable land into building land to Mr. O’Kinealy’s consideration.” 
Mr. Harrison alludes to what I wrote at page 17 of my note. If the members of the 
Committee will call to mind what took place when the question of forfeiture was debated, 
they will remember that Mr. Harrison, while expressing his unacquaintance with the regula- - 
tions, urged as a reason—indeed the only reason based on experience—for prohibiting a ryot 
to build on his land, that to his knowledge a landlord in England had, in order to evade the. 
Poor Rate, prevented labourers residing on his lands. His argument apparently was that a Ben- 
gal landlord could not or should not have any lower right. At the time I urged on the Commis- 
sion the necessity in connection with every point of principle coming before us, of studying the 
regulations, for I thought then, and I even now think, that for any person to decide on rights 
affecting 60 millions of people on conclusions drawn from the experience of other countries only 
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such as an attempt to evade the Poor Rate in England, without any reference to the history, 
traditions and Jaws of the Bengal people themselves, is, to say the least, doubtful and prob- 
ably dangerous. This, then, is the rejoinder put forward by way of answer, and I accept it. 
In a few words it comes to this, that in 1880 Mr. Harrison supports the doctrine of forfeiture 
because in 17~9 Sir John Shore gave it as his opinion that Aéudtdast ryots of that period were 
liable to ejectment (although the penalty was seldom, if ever, exacted) if they changed the species 
of their cultivation. Bat whether the framers of the Permanent Settlement, who were anxious 
to promote agriculture, allowed this forfeiture (if it generally existed) to: continue, or whether 
they limited the zemindar to the right to demand a rate of rent corresponding to the change 
of produce, what have been the degisions of the courte since 1793, as to these points Mr, 

* Harrison has apparently made no enquiry. Not that I can presume to blame him, for that his 
time has not been devoted to a study of regulations. But I think this excuse will not avail 
him if I can show that even the very rules for the Permanent Settlement are inconsistent with 
the forfeiture theory. These at least are supposed to be familiar to every revenue officer, and 
Mr. Harrison himvelf has not hesitated to give his opinion upon the letter and spirit of them. 

Let me.commence by saying that, since 1793 up to date, no case affirming any such 
power of forfeiture on the ground of a change in the species of cultivation can be found in the 
reported decisions. This of itself, I might fairly say, is decisive of Mr. Harrison’s contention. 
But, further, the only case at all connected with forfeiture which I can find in the reports is 
inconsistent with the existence of any such right as that referred to by Sir John Shore. In 
1820 the Rajah of Nuddea attempted to resume a tenure on the ground that his lessee had 
broken a condition which gave a power to the zemindar to resume if any crop other than indigo 
was cultivated, but the Sudder Dewanny held that the lease could not be construed to prevent 
the ryot’s cultivating ordinary crops other than indigo. In this case the idea that change of 
crop created a forfeiture is not once hinted at, and it is the only case in the reports. But in 
truth such a forfeiture never existed since the time of the Permanent Settlement, and the only 
custom recognized was the custom of changing the rent. This is expressly laid down in sec- 

- tion 56, Regulation VIII of 1798, that is, section 56 of the rules for the Decennial Settlement 
which, as I said before, every revenue officer in Bengal is supposed to know. The section 
rans as follows :— oo 

“LVL—It is expected that in time the proprietors of land, dependant talookdars and 
farmers of land, and the ryots will find it for thelr mutual advantage to enter into agreements in 
every instance for a specifie sum for a certain quantity of land, leaving it to the option of the latter 
to eultivete whatever apecies of produce may appear to them likely to yield the largest profit ; 

‘ where, however, it is the estadlished custom To VARY THE PoTTAH for the lands according to the 
‘articles produced, and while the actual proprietors of land, dependant talookdars or farmers of 
land, and ryots in such places shall prefer an adherence to this custom, the engagements entered 
into by them are to specify the quantity of land, species of produce, rate of rent and 
amount thereof, with the term of the lease, and a stipulation that in the event of the species of 

roduce being changed a new engagement shail be executed for the remaining term of the first 
| or for a longer period if agreed on; and in the event of any new species being cultivated, 
a new engagement with the like specification and clause is to be executed accordingly.” 
This, then, is what the very rules for the Permanent Settlement declare. The ryots could 
cultivate whatever species of produce they liked, but subject in those cases in which they did 
not pay a lump sum to a rent varying with the nature of the produce; and this, as Sir John 
Shore -tells us, was the eustom. ‘The custom was maintained, but the right of forfeiture, to 
which casual reference was made in the passage quoted, if it ever generally existed, was neither 
recognized nor allowed. How possibly could the framers of the Permanent Settlement assert, 
as they did, that they were striving to inaugurate a new era in agricultural improvement if 

«they at the same time imposed a forfeiture for rotation of crops? This, I think, disposes of 

' the forfeiture theory. 

' The second point to which Mr. Harrison refers is the power of kkudkasht ryots to sub-let. 
He states that, logically and historically, when once the ryot ceased to cultivate he lost his 
right €o oceupy ; that the entire spirit of the regulations bear out this principle; that this is 
conclusively showy by the well-known fact that pyekasst could obtain lands at more favourable 

rates than Khudkasht; and he concludes by asserting that it 

Page ¥. would be a mere waste of time if he were to maintain other- 

wise, and that the framers of Act X in allowing sub-letting went directly against the princi- 
ples of the Permanent Settlement. 

Mr. Harrison is of opinion that, logically and historically, the ryot could not sub-let, and 
he refers to the rates of the two classes of kiudsasht and pyekasht ryots in support of this 
view. I confess I should have thought, were it not for Mr. Harrison’s assertion, that logic 
had nothing to do with the question, and that it was a mere matter of fact whether sub-letting 
existed or not; but, be that as it may, the great difficulty in dealing with this view is that 
Mr. Harrison does not state where he has found the history he appeals to, nor mention the 
regulations the spirit of which, he asserts, prevented sub-letting, and he is not here that we 
might ask him. His sole argument seems to rest on the use of the words “ cultivator” and 
* cultivate.” But in section 8 of Regulation 1 of 1793 dependant talookdars and ryots are 
classed as “f cultivators of the soil.” We read constantly of “actual proprietors,” but nowhere 
of “actual cultivators.” So far as I know, there is, on the one hand, nowhere any implied or 
express prohibition of sub-letting, while, on the other, there is express authority for the very 

ite view from before the time of the Permanent Settlement. The power of kaudkashé 


pe in Benares to sub-let without hindrance is expressly acknowledged as early as 1795 by 
. 5k 
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Chapter I, Section 9, Regulation XXXVII of that year; and the existence of sub-letting from 
a period antecedent to the Permanent Settlement is there admitted. Nor can I agree that a 
mere right of occupancy, assuming it to be merely a right of occupancy by itaclf, implied an 
inability to sub-let. It simply meant that the possessor of it had not @ transferable interest, 
and no more. This is the view, I think, borne out by clause 7, section 15, Regniation V1I of 
1799 and by Regulation I of 1824. The former regulation defined tenants having a right of 
occupancy as those who had not a right of property or transferable ession ; the latter proves 
that Government, who possessed a mere right of. occupancy in salt lands, was not compelled to 
be the last link in the seale, but could sub-let the lands to ryote. Lastly, there is a well-known 
yernacular term for such a ryot; he is called a korfz, a term, too, used by Mr. Harrison in 
paragraph 19, and how he can under these circumstnces deny that sub-letting is, and always * 
‘has been, recognised by law decisions and custom is, to say the least, diificult to understand ; 
the more so as the right is recognised in the Law Reports, and is not confined to Bengal, but 
i has existed from time immemorial in the North-Western Prove 
: (udder, Dewaxoy, Peeete nee aoe ie Panjab. m members of the Commission 
p. $45; Cust’s Revenue Manual, pp, will, I trust, forgive me if under these circumstances I do not ` 
41-48; Act XXVIIT, 1968,0. 82) gamit the validity of Mr. Harrison’s historical and logical * 
si objection to sub-letting. ` ° 

The next matter of im nce upon which Mr. Harrison disputes the correctness of our 
views relates to the nature of the power of enhancement given te the zemimdars at the Perma- 
nent Settlement. The view we put forward was that at the time of the Permanent Settle- 
ment the Government in Bengal had already commuted the Government share of the groas 
‘produce into money payment, and that from that time the zemindars were only entitled, and 
enly intended to be entitled, to the same rates—in short, the perguonah rates. Mr. Harrison 
says—*' If this view is correct, then Land Mr. Mackenzie are justified in the manner we 

: propose to act.” But he objects on two grounds—* (1) that it is not a correct view of the 
operation of the pergunnah or customary rates which were in effect, so far as they had any 
existence at all, only an intricate and ill-understood system of converting into a money 
equivalent the State share of the produce, and that this isin equity the standard to be ap- 
pealed to; (2) that practically it goes behind Act X of 1459 ona point regarding which the 
framerg intended to come to a’ clear decision, and this we ought not to do.” ‘There is, it ap- 
pears to me, some slight confusion’ in the.series of appeals to equity, history and expedi- 
esey to be found in these sentences. First, if we are right historically, we are justified in 
our proposals ; secondly, we are not justified in any case, because the framers of Act X 
intended to fix the matter, and we. ought not to go behind that Act, although in another 

sportion he declares that this Act has not as yet affected Behar; tåirdiy, though the State’s, 
or zemindar’s legal share of the produce. was not only intended to be commuted, but 
was actually commuted into money long before the Permanent Settlement, yet in equity— 
rank heresay in regard to Act X—we must. now go behind the commutation: the matter 
was so intricate, and then you know the peopig at the time did not understand it, but 
Mr, Harrison’s ideas of equity, I need hardly tell the members of the Committee, in no wise 
resemble, even in the most distant manner, the principles of that portion of our law. Even 
ordinary laymen, infused with a sound, healthy spirit of justice, would, I submit, hold that 
if the State and another person agreed that a certain money rent should be paid instead of 
arent in kind, and if they acted upon the agreement for years, then if either party attempted 
to go behind it, he would be attempting to cheat—to commit a fraud upon the opposite party, 
and not to do equity. If thie be so, then what is the position of the grantees of the State 
rights—-the zemindars? Nor have I any sympathy with the argument of imputing ignoranco 
to the Government at the time of the Permanent Settlement. I cannot understand how any 
man, unless he can bring overwhelming.proof either from the history of the times or the 
regulations, can attempt to support his views by saying that the men—admittedly possessing 
the greatest intellect—who monlded and fashioned a scheme were ignorant of the first 
principles underlying it, and of the conditions it bore on ite very face, especially when twenty 
years had been spent in discussing and laying foundations; and if a critic has and gives, 
no authority for the imputation, I think he does more than commit a mere. blunder. F make 
these remarks because this is not the only case in which Mr. Harrison imputes, without the 
shadow of a basis, ignorance to the people of 1793. At pages 16 and 17, for instance, he 
tells us that Liord Cornwallis fell into the self-evident error of not recognising that the State 
was a landholder, and in such capacity entitled to demand rené. 

I will give Mr. Harrison’s interpretation in his own words. He says—“ The view 
I would adopt as the correct one in opposition to this interpretation of the regulations is 
set forth in the following propositions :— 

(a) The State, as such, bad and has a sovereign right of taring all classes of its sub- 
jects, including landholders and cultivators. It is necessary to refer to this, as it explains 
some obscurity and occasional confusion of ideas in the language of the period of the Perma- 
nent Settlement. This right it certainly did not make over to the zemindars. 

“ (8) It had also a customary. right sometimes confused with the above, but radically 
distinct from it, as supreme proprietor, of taking the full market rent of the land for ite own 
use. This proceeding is not taxation proper, any more than the Crown enjoying the full 
rental of the Crown lands in England, or the Queen of the lands belonging to her in the 
Isle of Wight is taxation. This is fundamentally the proprietary right, and was exercised 
in India by the State because, and only because, the State was the proprietor. 
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* 88. As regards (a), it is not necessary to vindicate the proposition at any length. No 
one will question it. But Lord Cornwallis seems especially to mix up (a) and (4). -For 
instance, in his arguments, paragraphs $2 and 33 of his minute of the 3rd February, quoted 
„by Mr. O’Kinealy, he seems to regard raising the rents of an estate as imposing tases on the 
tenants; and meete Mr. Shore’s argument. that as proprietors the landlords may raise their ~ 
-rents and resist interference as s claim on their behalf to impose mew tazes. Similarly, 
while himself drawing the distinction in the passage quoted by Mr. O’Kinealy in paragraph 
8t of his note, he says as a reductio ad absurdum this is not taxation, but a declaration that 
the property of the landholder is at the absolute disposal of Government. If he-fully 
understood or admitted that the State was the landholder, there would be no absurdity. : 

* (6) I feel little doubt that the right of Government to the full normal rent of the 
land was the original foundation of the right to a specific share of the produce, but if any 
one questions this opinion it is of no consequence, and I waive any argument derived from 
it ; the next proposition suffices.” . 

^ be result ia that, in Mr. Harrison’s opinion, the State was sovereign, the State was 

also proprietor. It got its rent in the latter capacity, and this. right is transferred to the 
zemindars; and Lord Cornwallis was not sharp enough, not gifted with analytical power, to 
distinguish between these distinct positions, hence his reductio ad absurdum, No authority 
for this ‘novel explanation of the Permanent Settlement legislation is given. I have shown 
that in Bengal ‘the State never claimed as such any proprietary rights in the soil. In all the 
regulations the State claimed only a definite share in the prodtice, and nothing more. 
But further, in 1822, the Court of Director, in speaking of a draft Bombay regulation, 
said—"“ The preamble, as it originally stood in the draft prepared by Captain Williams, is 
much mare correct-than the preamble as altered at the suggestion of Mr. Prende @ 
Member of Council), which asserts the proprietary right in the land to be vested in the 
ruling power; whereas in the draft of Captain Wiliams it is stated that the ruling power 
is entitled to a certain share of the produce of the land.” Perhaps this will satisfy the 
Commission that Lord Cornwallis possessed ‘more intelligence and greater knowledge than 
Mr. -Harrison has in the heat of argument attributed to him, and induce them to believe thaf 
if there has been any reductio ad-absurdum, it does not lie with him. The State never claimed 
rent as proprietor, and the conclusions Mr. Harrison has drawi from the relation of the Crown 
in England to its Crown lands, are just as apposite as the connection he has discovered between 
the evasion of the Poor Rate in England and the position of the ryots in Bengal. I could 
not easily find a more striking illustration of the danger which I have constantly pointed out, 
to the Commission—the danger arising from the great difficulty which even well-educated 
Englishmen who have not read the. regulation find in guarding themselves against being 
led away by their ideas of property—then these ¢onclusions of Mr. Harrison. What Lord 
Cornwallis asserted, what thé” regulations affirmed, and what the Court of Directors held, 
was that the ruling power claimed nothing as ‘proprietor; but as sovereign it claimed a 
certain share of the produce which had from the- earliest period been commuted into fixed 
money rates in Bengal. The payment of the revenue, calculated on these fixed money 
rates, is leased in perpetuity to the zemindars, end any unauthorized attempt on their part 
to increase the State’s share would be ‘simply an assumption of the powera of the ruling 
power which would not be tolerated. Mr, Harrison quotes a passage of my note 
in which I state thet the Government transferred its right to realize the State share to 
the zemindars, and asks how I can reconcile this opinion with my general contention 
that the Government did not“ delegate its powers of enhancement.” It is difficult for 
me to make the distinction plainer; but I will try and put the case in another way. 
The chief publie taxes were connected with the éowjit mehal or land assessment, the namak 
mehal or salt assessment, the udkari meka? ox drink assessment. All three sources of revenue 
were looked upon from the same standpoint as public faxes. All three could be, indeed were, 
farmed, and the public assessment of the samuk mekal was added to the land revenue and 
realized in the same manner until the Government determined on taking into their own 
hands and working the namuk mehal, and then, though a deduction of the exdder jumma 
was made, the. sale lands were retained. To Lord Cornwallis the elaim of a zemindar to 
enhance his ryote’ rents would appear ss unreasonable as the claim of an abkari farmer to 
enhance the excise-tax would appear to us. Mr. Harrison does not lnok at things from 
this point of view. He continually treats the share of the gross produce as a share in kind 
and not in money ; he ignores the fact that money rents were the only rents known in 
Bengal; and that these State demands, though called rents by Englishmen, were really 
land taxes; accuses Lord Cornwallis, with what justice we know, of being ignorant of 
what I call fraud. Surely it would be enough for a disposal of the question to say that 
no suit on the ground of a rise in prices can be traced in the Law Reports before Act X 
of 1859. But no. Mr. Harrison says at least some attempt must have been made to 
arrange the rates so as to fluctuate with the value of produce, otherwise it is difficult to 
conceive why the system should have been as difficult to explain as Sir J. Shore says it 
was. In the same paragraph he points out that the rates at the Permanent Settlement were 
higher thau at the time of Todar Mull, and hence there must, he says, have been some 
aystem of enhancement. The connection which this conclusion, even if trae—which I do 
not admit—has with the subject under discussion, as to whether zemindars can enhance since 
1793, seems to me somewhat remote. 

What the system of enhancement had been, viz., by adding aéwaés of all sorts to the 
original money rents, is fully explained in Sir J. Shores papers. it was the avowed 
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object of the settlement to consolidate these once for all, and stop all similar increments 
for the future. If enhancement on account of a rise in the price of produce was recogi 
nized, it is remarkable that no procedure is laid down for effecting it, no reference made 
to it iy the whole code of law up to 1859, and no cases in which it was enforced can be found, 
Let us now turn to Mr. Harrison’s other deductions :-—- } 

“ (c) By a natural process this proprietary right to the full market rent of the land — 
was in time commuted to its proximate equivalent—the right to a specific share in the gross 
produce of the land and the East India Company inherited the right in this stage from the, 
Mogul Government, f 

“ (d) _ It was precisely this right, neither more nor less, that it was intended to relinquish 
for a mixed contract sum to the zemindara by the Permanent Settlement. 

“ (e) Per contră what it was intended to secare to the ryots was the enjoyment of their 
share of the produce, but not any part of the State’s share, the whole of which was transferred 
to the zemindars. . 

“(f) There is nothing in the specific provisions of the regulations te justify a claim 
to anything more than this share of the produce on behalf of any ryot, except „euch as held 
extensive tenures from the time of the settlement.” 3 

Now, as I have shown, the Government never claimed this proprietary right. The theory 
enunciated by Mr. Harrison—thongh it would be readily accepted by an ordinary Englishman 
who has not resided in India—is, if I may say so without offence, a conclusion deduved 
from erroneous notions of property, sovereign power, and land taxes. 

. Mr. Harrison in support of (d) advances the following argument :— 

“39 (d). Moreover, the next proposition and the extracts which I have to adduce 
in support of it, and which show that this Government share of the produce was what was 
transferred to the zemindars, while the remaining share aud that only was what it was intended 
to secure to the ryot at the Permanent Settlement, directly corroborate it. I maintain, then, 
that the fundamental idea or the Permanent Settlement was to transfer to the zemindar 
the Government share of the gross produce, whether paid in kind or estimated in money. 
Article 9 of Regulation I of 1793 seems to be so worded aa to leave no room for possible 
doubt on this point. ‘From the limitation of the publie demand upon the lands, the net 
income, -and consequently the value (independent of increase of rent obtainable by improve- 
ments) of any landed property, for the assessment on which a distinct engagement has 
Been or may be entered into between the Government and the proprietor, or that may be 
separately assessed, although included in one engagement with other estates belonging to the 
same proprietor, and which may be afforded for public or private sale entire, will be ascer- 
tained by a comparison of the amount of the fixed jumma assessed upon it (which, agreeable 
to the foregoing declarations, is to remain unalterable for ever to whemsoever the property 
may be transferred) with the whole of its produce, allowing for the charges of management.’ 

“40. This makes it clear that produce and not money renta) way the ultimate standard 
to be appealed to in any question of rent between the zemindar and ryot, and also explaing 
the well-known rule {inexplicable on any other grounds) that if the character of the 
produce was changed the rent must also be changed. Mr. O’Kinealy, indeed, himself drawa 
this very conclusion from the article, not seeming to see how fatal it is to his and 
Mr. Mackenzie’s general contention. The rule amounts to this k * * 
the net rental was a-fixed—a certain and notan uncertain or variable share of the produce. 
We find, indeed, that in some_cases, if the rental payable by the ryote could not be in auy 
other way determined, it was a custom to settle the amount, by an actual reference to 

reduce. 
prod 4l. The cultivators of the soil had the right, or perhaps it was the usage when 
excesive money rents were demanded of them, to offer to the persons entitled to the rext of 
their lands the alternative of receiving his dues in kind according to the pergunnah rule 
of division.”— (Report of Mr. Fane, Collector of Tirhoot, in 1821.) “What is the meaning 
of this unless what Lord Hastings terms the ‘ huk of the Sirear had been delegated to the 
zemindar ?” aah 

In short, the argument is this, that what the Government gave over was what 
Mr. Harrison calls an actual share of the gross produce. If this happened to be estimated 
in money, it was only a convenience, and now the zemindars have a right to go behind that 
cash arrangément. This wae, he says, the fundamental idea of the Permanent Settlement. 
Mr. Harrison seems to be unacquainted with the surrounding circumstances, which explain 
the true bearing of the passages he quotes from ‘the regulations and from Mr. Fane, namely, 
that by the rales of the Permanent Settlement itself, the settlement in Bengal waa based on 
the money jumma of the preceding year ; in Behar, on the average produce of the jand. In 
Bengal the share of the produce been converted into money rents from time imme- 
morial, and these money rents only were transferred. Lord Cornwallis said that all he intended 
to give the zemindars was a permanent lease at a fixed rental and nothing more ; that the 
rates, which were money rates, were to be fixed for ever by Jaw requiring the landlords to 
give the ryots leases with a right of perpetual renewal at the same rale. And the evidence 
in support of this view lies on the surface of the, Government records of the period. 1 will 
now call attention to some of these records which refer in express terms to ejectmeat and 
enhancement, and declare the common Jaw- of the country. I have already mentioned that 

in the settlement kabulyats, under which every zemindar in this country holds, there were 
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Provisions againat enhancement and objection. The kabulyat of the Decennial Settlement runs 
as follows :—~ 

As the jumma of revenue of the mouzah—kismnt perguonah—appertaining to per- 
gunoah —exelusive of gunge, hats, bazars, all sayer duties and imports, and exclusive of 
rent-free lands, whether. held under sunnud or otherwise, has been fixed on all sides 
annually at a sum of rupees sicca ala current in the province of Bengal for 
a term of 1U years from the beginning of 1197 B.S. to the end of 1219 B.S. I, A. B., talook- 
dar and proprietor of: mouzah, kismut pergunnah appertaining to pergunnah—one of the 
awals of zillah—ia the province of Bengal, do declare and agree that I will pay regularly 
according to the kietbundi the said amount in full; that as long as the rupees of sicca ala 
may not become current throughout the province I will, in lieu of the said sum, supply to the 
treasury the current sicca rupees of the said province or any article of produce, which I shall 
obtain from the ryots at the pottah or bazar rate; that I will not advance any excuse on 
account of droughts or floods or lands being eut away by encroachments of river, or ryote 
dying and absconding, or any other excuses, all such losses shall be mine. In case of failure 
in the payment of an instalment according to kistbundi of each month, the officer in 
authority has full liberty to sell my property and realise the money unpaid. With the 
exception of the said jumma I shall be entitled to whatever profit may arise from my gond 
exertions, and Government shali not share in it. I will not give any part of land of the 
said mouzah in burhamuther, debattar, aima, madudmash, peeran, fakeeran, &c., or in lakhiraj 
without asking your consent and approval, and I will not resume that already given without 
your consent ; and if the said lands be resumed by your orders and it is your wish that the 
malguzari be settled with me, I will pay the revenue to Government according to that 
settlement. I will keep up the embankment of the said mouzah, and if I neglect to do so 
1 shall be held responsible for snch damage as may ensue. 1 will at once report the property 
of persons dying intestate or such like cases and send a second report to Government, failing 
which I shall pay fine twice the value of the property referred to, or double the amount of annual 
profits. I will take proper care of the highroad within my boundaries, see that the travellers 
journey in perfect safety. I will not shelter thieves and robbers within the boundary of my 
Bolding, and if property of any person be stolen or plundered, I wiil seek out the thieves and 
robbers and the stolen property and hand over the property to the owner and the offenders to the 
court officer ;.f4al Z will not demand any sum beyond (he account from the ryote and malguzars of 
the mehais in my holding, nor do them any wrong ; and so long aa they will keep their promises and 
agreements and the terma of their pottahs do not expire, I will not oust them nor resume their lands ; 
and will grant them immediately receipts for the amount of kists paid by them. I will obey 
heart soul all the orders you have already passed or may pass, in respect of settlement of 
the mé guzari of the ryots, malguzars and su kars of every party. Thereis “doubt but 
these orders will, be truly carried out aud promote to the publie welfare. Thetvte I have 
written these few words asa kabulyat and affixed my seal and signature to this document. 
Dated 19th August 1790 A. D., corresponding to 27th Sawan 1197 B.S. 


By the express terms of this agreement every zemindar then was, and ie now subject 
ta legislation, prohibited from exacting an increased rent or evicting the tenant. Nor will 
the ordinary argument prevail that our predecessors did not distinguish between rent and 
revenue, and did not prohibit enhancement of rent in accordance with the rise of prices. 
They consider to be land tax what we, under the influence of modern conclusions derived 
from the peculiar economie conditions of our own country, look upon as rent. This ie clear 
from the following incident which occurred in 1792, immediately before the Permanent 
Settlement. An increased demand for sugar arose and with’ it the yery question under 
discussion, namely, whether, according to the common law of Bengal, the zemindars or the 
cultivators had a right to profits arising from increased prices. This was decided in a letter 
from Government to the Board of Revenue, and in favour of the ryot. The letter embodying 
this decision has been forgotten, and I give it in full: ; 

tt Being desirous of extending the cultivation of the sugarcane, not only with a view to 
contribute to the supply of the present demand for sugar in England, but also to increase the 
general export trade of Bengal, we direct that you order the Collectors te make it an object 
of their partioular attention to promote the cultivation of the sugarcane, and to acquaint the 
cultivators and dealere in sugar in their respective districts that there is et ground to 
believe that in future the demand for this commodity will be such as to yield to them an 
ample profit on any quantity that may be brought to market. 

“<2. We at the same time think it escentially necessary to take precautions to prevent the 
rapacity or short-sighted policy of individuals depriving the country of the advantages which 
it may renp from this demand for one of ita most valuable productions. ft is to fe appre- 
dended that many of the landholders, who are unacquainted with their real interests, may be tempted 
by the higher price of sugur to endeavour to derjre an adcantage by raising the rates of the pottaks 
of the sugarcane lamis instead of looking to the extension of the sugar-plantations for an increase 
of the rents of the estates. Such exactions would wot only be unjust aa well ar repugnant to estabe 
lished usage and existing regulations, but entirely counteract the effects which a rise in the price 
of augas must infaliitly produce. If the profit aecruing from this increased price is, in the first 
instance, secured to the cultivators, there can be little room to doubt of their extending their 
plantations, and the quantity of sugar brought to market wil be proportionably augmented. 
Hut if the rent of the land is raised.in proportion to the increase in the price of the sugar, it 
is obvious that the cultivators will derive no advantage whatever from the general enhance- 
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ment of ‘the value of the commodity, and consequently the only motive which can incite them 
to extend a cultivation-at once so laborious and expensive will cease to operate. In such case 
but an inconsiderable quantity would be procurable for exportation, and as this quantity 
would come charged not only with the amount of the additional tax on the land, but also 
with the further enhancements of price occasioned by the commodity being raised so much 
in value previous to its first delivery out of the hands of the cultivator or manufacturer, it 
would probably yield but little profit to the exporter. Under these cireumstances the trade could 
neither be extensive nor advantageous, and in all probability would soon be relinquished. 
On the other hand, by guarding against the operation of such narrow views on the part of the 
landholders, the ryots will reap an ample profit from the cultivation of the sugarcane, which 
‘will not fail to indas them to increase the cultivation to such an extent as in the course 
of afew years will enable this country to export large quantities of sugar not only to 
England, at to the different parts of India where this commodity is in demand. The sugar 
plantations will also be a source of opulence to the ryots and enable them to increase the cultiva- 
tion of grain and every other article of produce. The zemindars likewise will reap geater 
and more permanent advantage from the appropriation of an additional quantity of land to 
the cultivator of the sugarcane (which in general pays to them a much higher rent than any 
other article of produce), and from the opulence of their ryots, than they can possibly derive 
from any increase in the rates of the pottahs, and the benefits which will arise in a variety 
of. ways to the country at large by the establishment of an extensive export trade in so 
valuable an article will contribute greatly to its prosperity. 
the Collectors to communicate the contents of this letter to the principal zemindars and landholders 


We desire therefore you will order. 


and also the teksildars, and enjoin them to be particularly careful to prevent any enhancement ` 


of the rates of the pottahs for sugarcane lands in their Collectorships, whether the same shall have 
been fined by special agreement between the ryots and landholder, or by an ancient and established 
usage of the district.” f 


This was the law at the time of the Permanent Settement, the law, I may say, until 
Act X of 1859 encroached on the privileges of the ryots and rendered them, in spite of the 
solemn promises of Government and the common law of Bengal, liable to enhancement on 
the ground of a rise in prices. Up to that time the zemindars had no power to go behind the 
rates, to demand enhanced rent on the ground of an increase in prices, and where the ryots 
were strong enough to resist their exactions, they never succeeded. In 1816 they attempted to 
enhance and failed, and in 1859 the landholders of Eastern Bengal in their petition to Gov- 


ernment stated as follows :— 


“ Your hon’ble Council must be well aware that the prices of produce of all description 


22. We transmit to you, a separate number in the 
packet, a copyof a report from Mr. J. H. Harington, 
the Secretary to the Board of Revenue, whom we 
deputed on a commission to the district of Suroopur. 
The object. of his deputation will appear from his 
report, Having received these papers only a few days 
ago, we have not had time to pass any resolutions 
upon Mr, Harington’s propositions, but shall take 
them into consideration immediately after the depar- 
ture of the ship now under despatch, We have 
thought proper, however, to avail ourselves of this 
opportunity of forwarding to you the report, as it con- 
tains much important information, detailed with great 
ability and accuracy, regarding the mode in which 
the zemindars collect the rents from the ryots, and 
‘which strongly proves the necessity of consolidating, 
as far as possible, the rent to be levied on eath beegah 
into one specific sum. The proceedings of the Board 
of Revenue on Mr. Harington’s reports are also for- 
warded to you in separate number in the packet—_Re- 
venue despatch, 12th April 1790. 

9. We have made the following addition to the 
regulation for the Behar Decennial Settlement, pro- 
hibiting the imposition of new abwab or mathote, 
viz., “Tf at any future period it be discovered that 
new abwab or mathote have been im the 
zemindar shall be made responsible for the penalty 
during the whole of the period of such imposi- 
tions.” 5 

10. We have further resolved that the landholders 
in Bengal shall be allowed, until the end of the Bengal 

ear 119%, and those in Behar until the close of the 

‘usli year 1198, for. the preparing and delivering 
pottahs to the ryote in conformity to the existing 
regulations, and that it be notified to the land- 
holders, ryots and others that no engagements -for 
rent contrary to those ordered will be held valid 
after the expiration of the period fixed; but. in the 
event of any claims being preferred by them on 
engagements wherein the consolidation of the assul 
abwab and ordered on the 30th July. last’ shall 
appear not to have been observed, they will be non- 
suited with cost.— Revenue despatch ,the 20th Novem- 

` ber 1790. 

5. We have also ordered the Collect r of the salt 
districts tp be furnished with copies of the instruc- 
tions for the settlement of Midnapore as far as they 
respect the rents of the ryots, together with copies 


‘have been steadily rising for many years, till 


at the present period they may be said to be 
quadruple the amount they were twelve er fifteen 
years ago. The profits of this advance in prices 
have, during the whole period, fallen exclusively to 
the share of the cultivator without any participa- 
tion on the part of your. petitioners, who, for 
anything that is discoverable, ought to receive 
their portion of those profits, since it is obvious 
that they increase the value of the lands from 
which they are derived.” 

Whatever the facts ought to be in Mr. Harrison’s 
opinion, these are what they are. Zemindars 
never had before the passing of Act X of 1859 
the right to enhance on the ground of a general 
increase of prices, and one of the objects of the 
Permanent Settlement was to prevent any such 
claim being raised. The Government of that 
time considered by declaring the common law 
that zemindars were bound to give pottahs at the 
customary rates with a right to perpetual renewal, 
they had guarded the ryot against all probability, 
indeed possibility, of. such a claim being advanced, 
and where they held possession of lands the 
tyots were protected. But in regard to the 
lands held by zemindars, the principle of nòn- 
interventior. between zemindar and ryot inculeated 
and enforced after the settlement was destructive 
of the ryots’ interests. The expectations, based 
on the promulgation of the laws, the public 
spirit of the people, the interference of the courts, 
and the penal provisions compelling zemindars 
to give leases defining the rates of rent were 
never realized. The zemindars got the period 
within which they were compelled to grant leases 
extended, until the object. of thé law was forgotten 
and then they ignored it. I certainly never 
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of the snbscquent orders passed relative thereto, 
and roquired him te prepare and deliver pottehs oon- 
formable to the regulations within the same period 
to the ryote of such of these districts sa are held 
khas, ss well as to require the semindars to deliver 
the same within the like period under the stated 
ponalty in the diatricts where the settlemaut is mate 
with them,—Resesne despatch, the Sis? Jaasary 
1781. 


into the lendholders have bound themselves to nrepare 
and deliver than by fixed We shall 

only observe that, under us per rangen to 
which wo sball prosently advert, ryots will always 
have it in thoir power to compel an adherence to 
those agreoments by an appeal to the courts of justice 
whenever the landholdcre may attempt to infriuge 
thom, — Hevexue despatch, the 6th March 1798. 

8. You will observe that in this proclamation we have 
been icalarly careful to provide for the equal 
distribution of the jumma sssqused upon the estates of 
the several landholders, whenever a division of any of 
them may take place amongst the beire of the present 
ineunbonte, or in the event of a portion of their lands 
being sold or transferred by public ealo for the liquida- 
tion of artcars of assessment, or in satisfaction of the 
decree of a court of justies, or by sny private act of 
the proprietors. 

4& The provisions and declarations which we have 
made to this effect are equaliy essential for the seou- 
rity of the public revenue, and for enabling indivi- 
duals to form an estimate of the value of the portion 
of any estate which they may be desirous to sell or 


purehaas, 

& Unt the produce of the lands exceed the 
public jamma assessed upon them in a much greater 
ogres than they in general do st present, 
Goversment might be subjected to hsavy and per- 
manent diminutions of revenue, if upon the division 
of an estate or the transfer of a portion of it the 
Exod jumma asseased apon the whole of such estate 
wore throagh error or collusion fo be ul ly 
distributed upon the eeveral divisions. For if tha 
proprietor of the over-rated share were to fall in 
arrears Government, in the event of their exposing 
such share to public sale fop the liquidation of the 
balance, woald be obliged to dispose of it at a reduced 
jumtns, as nn persoa would purchase an estate which, 
instead of yiclding team a profit, would subject them 
to an annual loss. 

6. The second object to be attained by the 
provisions in question ia of the highest importance 
to the improvement of the epuntry. The limitation 
of the demand of Government upon the entire 
extates of individuals as they at present exist would 
not have been productive of all the advantages 
ex to be derived from it, anlcss the principles 
by which the amount of the public demand upom 
the shares of estates that may be divided, and aleo 
on portions of estates that may be transferred by 

ublic asle or by eny private act of the proprietor, 
fad becu at the eame time cloarly defined. Neithor 
the proprietor nor the pereon who might have been 
deairuns to purchase the portion of an estate would 
have beon able to form any judgmont of the smount 
of the ome wns i) rey would be Tobie 
and consequently tl ue ə property woul 
bave bara ancestain. e anera Yo ava 
depreciated the value- property m geni 
ant consequently havo obstructed the improvement 
of cultivation by deterring individuals from employ- 
ing their capitals in the purchose of lands. 

9. As thoso provisions were equally essential to the 
interest of the publio aud the landholders, we 
thonght it advisable to include them ia the pro- 
clamation to obviate the objections that might have 
arisen to the declaration of them at a future period, 
Teserving to ourselves at the same Gime the option of 
making such reguiations aa might be hereafter found 
necessary for the duo attainment of the objections 


of them. 

& We ahall only observa farther with respect to 
this proclamation, that it reserves to you the right of 
imposing any internal duties x way think proper, 
assessing any aliouated lands that may be held under 
insufficient tenures, and of making such regulations 
as you may think expedient for the protection and 
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heard any person, except Mr. Harrison, urge 
that the zemindars are entitled te higher rights 
than all their predecessors; that they are, in fact, 
entitied to go back tothe time of Todor Mull, 
when money rents were firat fixed in Bengal. 
Surely . Mr: Harrison ought not to object to our 
going behind Act X of 1859 when he desires 
to go years, if hot centuries, behind the Permanent 
Settlement. A somewhat similar view to that 
now stated by Mr. Harrison was put forward in 
connection with the Upper Provinces, in which 
renta in kind were not uncommon, by the members 
of the Board of Revenue in 1822, and with what 
result will be seen from the orders of Government 
which are as follows :— 

“258. The Board observe a corn rent by 
actual division of the produce, or an annual com- 
position, as is the case of tithes in England, 
would seem the simple foundation of the revenue 


system. 

“260. But though the Board appear to con- 
sider the principle stated by them to be indis- 
putable, His Lordship in Couneil is not aware 
on what evidence they have admitted the allega- 
tion. $ 

“261. In Bengal, from the most ancient times 
of which we would have any clear accounts, ‘the 
system of money rates would appear to have pre- 
vasled, and in none of tke provinces would the sys 
tem of division seem to have been universal.’ To 
what period the Board design to refer by the term 
ancient times and the -later period of the Maho- 
medan power does not appear. His Lordship in 
Council apprebends that the endeavour to go 
back te the times when any general or systematic 
rule of division exigted would lead us far beyond 
the limits with refePence to which the existing rights 
of the people wilt have to be settled.” 


I trust that this extract will be sufficient to 
show that the opinion which Mr. Harrison has 
imputed to Earl Moira in regard to the nature 
of the Auk of the Sirkar was not held by him. 
The view I put forward is that held and openly 
expressed by Earl Moira, not merely once, but 
on every occasion on which the matter came 
before him. Thus in 1822 he said, referring to 
the Permanent Settlements : 


“115. Though leaving the task of assessing 
their estates chiefly to the zemindara, who -were 
required to issue pottahs subject to the direction 
of the Collectors as to the form, and of. the courts 
of justice aa tothe terms, the intention of the 
Government appears clearly to have been that the 
legai rates existing at the time of the settlement 
should be maintained. 


“ 116.. The rules which prohibit the imposition 
of new abwabs or cesses, which prescribe the con- 
solidation of ali existing demands, which direct 
the issue of pottahs with the amount or rate of 
rent specifically adjusted, and which provide for 
the renewal of pottahs at determinate rates when 
cancelled under the rules enacted against collusive 
or improvident agreements, all appear conclusively 
to evince the design of the Legislature to protect 
the ryots against any arbitrary enhancement of 


rentas. The views of Lord Cornwallis are indeed 


specially pronounced in his minute of the 3rd of 
February 1790, wherein he distinctly declares that 
rents were only to be raised by reclaiming waste 
or inducing the ryots to cultivate more valuable 
articles of produce : and the preambles of Regula. 
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welfare of tha dependant talookdar: and ryote, and 
for the good order and government of your dominions, 
9. In the 20th of cur letter of the 6th 
instant by Mr. Talbot we sdverted to the measures 
that had been taken to oblige the landholders and 
farmers of land to enter into specific agreements 
with their ryots. These measures are detailed in our 
correspondence with the 


Sré November, Mis. Con, Board of Revenue record- 


19th December 1794, 
4th January. 
1h February. 


ed on the proceedings 
noted in the margin. Wo 
shall here only observe 
thst the decisions of the 
courts of justice which will shortly be established 
agreeably to oar resolations of the ilth ultimo, 


must soon compel a general observance of the regue LET 


lations regarding pottabs, as no landholdor will be 
able to recover arrears by 3 law process from thone 
ryote to whom he may not have executed specific 
ments.— Kevesue despatch, the 25rd March 1792. 

9. We have thought it advisable to order all tho 
existing regalations respecting the Decennial Settlo- 
ment which in any respect concern the natives, and 
also all regulations of this nature which may be 
hereafter to be printed and published with 
translations in the Persian and Bengali languages, 
in order that the landholder and cultivators of the 
soil may become acquainted with the regulations 
regarding the public revenue and the provisions 
made for securing to them the fruita of their in- 
dustry. Attempts to invade their righta will be 
seldom made, and more rarely submitted to, when 
there are known and written lawa which can at sil 
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tions XIX and XLIV, 1793, by declaring the 
original right of Government to a certain propor- 
tion of the produce of every beegah of land, and 
designating the profits of the malgurars as the 
difference between the value of such proportion 
of the produce and the sum payable to the public 
‘appear to be founded on the principle that the 
ryots’ payments were to be regarded, nof as the 
mere rent of land due to an absolute proprietor, 
but as an assessment payable to intermediate mana- 
gers possessing a heredilary and transferable pro- 
ty in the incidence of their management. 

“117. Inthe Benares code the rule was laid: 
down distinctly that all abwabs or charges intro- 
duced subsequently to the year 1187 should be 
abolished, and the demands on the ryote for the 
lands then cultivated by them was fixed by the 
rates of that year, the parties being allowed to 
make their own bargain for waste land. 

“118. The provisions of Regulation V, 1812, 
were in no degree designed, nor when duly considered, 
can they be interpreted as designed, to abridge the 
privileges of the ryote, or to abrogate their right to 
demand new pottahs at determinate rates when their 


- existing engagements may expire or may be rancelled. 


“119. In Benares it ie stated that the rule 


times be appealed to in support of those rights. 
Revenue despatch, the 10th August 1792. above quoted has operated to secure in some 
degree at least the rights of the ryots, but in Bengal and Behar the provisions in question 
seem to have been little effectual. 

“120. In truth they are certainly somewhat wanting in that clearness which so import- 
ant a matter demanded; and it cannot be conceeled that the great author of the Permanent 
Settlement, resting too much on the notion that the established rent was as much as the 
ryots generally conld-pay, or se the zemindar eonld reasonably wisk to demand, did not 
estimate with sufficient distinctness the degree in which the possession by the ryot of a right 
- of occupancy at determinate rates must limit the proprietary interest of the zemindar, nor 
- provide with sufficient precision for such a limitation.” 

So far from Earl Moir# holding the opinions attributed to him by.Mr. Harrison, 
his views were radically opposed fo them; and except in the question- of waste lands, there is 
not a single proposition in regard to the Permanent Settlement advanced by Mr. Mackenzie 
and myself to which he had not given the most unqualified approval; and even in the cake 
of waste lands I have some authority on my side. In 1819 the Court of Directors, in 
answering the opinion put forward by Earl Moira, said— 

“67. We have already enjoined you to reserve the waste lands in making any future 
settlement, but ‘we have not been able to satisfy ourselves as to the nature of the interest 
possessed by the zemindar in the waste lands in these districts which have been permanently 
settled. Your construction seems to be that his power over them is absolute and unconditional, 
and that he is at liberty to contract for the occupation of them at whatever rates he can obtain. 
It is, however, the opinion of many considerable authorities that in leases of work as well as of 
other lands the perguanah rates form a standard of payment not to be exceeded.” 

This, too, is the view which I find in the reports, in which it was held that tenures created 
in 1214, long after the Permanent Settlement, and generally all ryoti holdings, could only be 
assessed at the prevailing pergunvah rates. ` 

Mr. Harrison is apparently unaware of this exprese declaration of the Court of Directors 
and says— 

“The opinion of the Court of Directors at this time as to the extent of the ryote’ rights 
appears in the following passage in a despatch dated 1th November 1824: ‘Should you 
succeed in securing to the ryota those’ rights which it was assuredly the intention of the 
Permanent Settlement arrangements to preserve and maintain, and should you in all cases 
where the nature and extent of these rights cannot be now satisfactorily ascertained and 
tixed provide such a limit to the demand upon the ryota aa fully to leave to them the cultivators’: 
profits under leases of considerable length, we should hope that the interests of that great 
body of the agricultural community may be satisfactorily secured.’ . 

* Ft appears from this passage that what the Court of Directors considered as the nearest 
equivalent to the ryots’ share of the produce was the cultivator’s profits.” k 
_ TE would suggest that the members should read the rest of this despatch, together with 
also the previous correspondence on this subject. In 1819 the Government of India pointed 
òut to the Directors that, owing to the great mass of the population being ignorant of the 
regulations, the poverty of the people, the employment of (eftza/z, the frightful abuse of the 
powers of distraint conferred on the landlords, and the inability of the“cultivators to contest 
the oppressions of the zemindars save by regular suits, which often lasted six years, that, owiug 
to all these I say, the ryots had become almost absolutely subject to the zemindars, the 
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rgunnah rates had been destroyed, and rents illegally enhanced. In answer, the Court of 

irectors, having spproved of the proposal made by the Supreme Government, that the 
rights given to the ryots by the Permanent Settlement should be once for all determined by a 
detailed enquiry carried out somewhat in the manner of a settlement, went on to express an 
opinion that where those rights could not be ascertained the knot should be cut, and the ryote 
should be granted long leases at a profitable rate of rent. There is not a single word in the ` 
extract which militates against what I have stated to be, in my opinion, the rights of the - 
ryota, and this is made clear by the other paragraphs of the very same despatch. 1 will now 
turm to Mr. Harrison’s summing up on the vexed question of raw produce. Mr. Harri- 
gon says— 

“69. My argument that rents gt the time of the Permanent Settlement were rack-rente 
or say ‘ full-rents’ as much as the lands could afford to pay, is a much more dangerous one 
to their theory than Mr. Mackenzie and Mr. O’Kinealy are disposed to admit; as the 
zemindars are entitled to the same share of the Produce now as yielded that rent then, and 
the simple fact is that a reversion to the standard of the Permanent Settlement means sheer 
“ruin to the ryots; in fact, the exactly opposite result to that for which Mr. O’Kinealy and 
Mr. Mackenzie contend.” : 

My answer is that there is absolutely nothing new in Mr. Harrison’s argument except 
his application of it. It was, as I have pointed out above, started by the Board of Revenue 
in 1822 in regard to the Upper Provinces, in which payment in kind was in some parts more 
common than payment in money. What is novel—and the credit attached to it belongs to 
Mr. Harrison—is the extension of the theory on equitable principles to Bengal where money 
rents had been ‘in force from the earliest times; and whether this extension is dangerous to 
my interpretation of the Permanent Settlement, or to Mr. Harrison’s conception of the 
regulations and the reveaue history of Bengal, I am satisfied to leave to the members 
of the Commission. % À f 

“ 85, (2) I now come to the second point that whatever argument Mr. O’Kinealy and 
Mr. Mackenzie may construct out of the words of the regulations and the writings of its 
ehief authors, these arguments were not only not accepted by the chief revenue as well as 
judicial officers of Government after the settlement, but also do not represent the view of 
those regulations taken by the framers of Act X of 1869; and that weasa Commission 
ought pot to go behind that Act in an important question of principle of this kind.” 

In answer, I say that I have not constructed arguments, but stated facts. Before the 
Permanent Settlement, oras Earl Moira said, “from the most ancient times of which we 
have any accounts,” money rates were the only rates in Bengal, and these rates, as they 
existed ut the time of the Permanent Settlement, Lord Cornwallis expressly said he would fix 
for ever by compelling the zemindars to give leases with a right of perpetual renewal. As 
to the regulations themselves: By section 6 of 1794 the rates.were nota share of the gross 
produce, but the established rates—admittedly money rates;—and by the preamble to this 
enactment and Regulation XLIV, 1793, these were the rates at which the ryots were entitled 
te hold with a right to perpetual renewal. of their leases, and this Act remained in force till 
1859. So far for the law. Then as ta the courts, the Judges over and over decided that no 

- ryot could be dispossessed as‘ long as he paid the customary rates of rent—the prevailing 
established money rates;—they never said anything about rates of gross produce. Among 
the chief revenue authorities after the settlement, Earl Moira twice repuĝiated the gross- 

roduce theory. The Court of Directors agreed with him, and since the settlements of the 

orth-Western Provinces have been based on rent instead of raw produce. Lastly, there 
remains the view of the framers of Act X on the law. Act X was in its inception a con- 
solidating law, and section III of the Bill ran as follows :— 

“III, Hereditary ryote holding lands at fixed rates of rent are entitled to receive pottahs 
at these rates. Adi other ryots and cultivators of land are entitled to receive pottahs according 
to the rates of rent for the time being established in the pergunnah, * * * or, if there be 
no known and recognised pergunnah rates, according to the customary rates.” 

In short, neither Lord Cornwallis, Earl Moira, the Court of Directors, thé framers of the 
regulations, nor the judges in their decisions, nor even the framers of Act X, ever held the 
gross-produce theory which Mr. Harrison now declares they supported. - : 

I now turn to the note of Baboo Peary Mohun Mookerji. I fully concur with some of 
his views. The ryots were, as he shows, treated more like cattle than human beings, and 
the picture of their actual condition in 1827, during a period of great depression of trade, 
is not more strongly drawn by Messrs. Leycester and Ross thau it was by Earl Moira in 1819. 
If the zemindars mortgaged, bartered and sold their ryots like cattle, I can only say the fact 
is no wise creditable either to the zemindars or the Government; and if Baboo Peary 
Mohun Mookerji considers that this is the state in which the ryots should be retained, I for 
one will not disouss the question. No doubt, Messrs. Leycester and Ross do not appear 
shocked at the condition of the ryots, but their decisions, opinions and the weight to be 
attached to them are well known from the official papers -connected with their rejected 
memorial to the Court of Directors against the Commission which issued in 1821 to reinstate 
the ryots of the North-West whose nghts had been destroyed by the decisions of the Sudder 
Court on the Sale Laws. ' 

I concur in the view expressed by my colleague that before Act X the general body 
of ryots paid rent at the pergunosh rate and no more. This has been the point I have 
always urged; but I do not agree in his opinion that the zemindars had any right to enhane. 

. 5r 
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_at-all, much less without a suit. No authority for either proposition has been cited. Nor 
can I, I regret to say, agree in his interpretation of the Privy Council judgment te which 
l referred. A reference to that judgment would have shown him that it has no reference 
to ryota, but to talookdars. What i said was that the Privy Council laid down as a principle 
of law that, where a person in possession of land could not be directly enhanced at the will 
of the zemindar, this implies a right of occupancy in the tenant; and I argued that, inas- 
much as admittedly no zemindar could arbitrarily enhance a ryot even since Act X, the Act 
not only did not destroy the previous customary right of the ryotein Bengal to retain 
possession so long as they paid the pergunnah rates, but tacitly admitted it. I regret that I 
did not put my argument more clearly. 

But it is in regard to my figures regarding the poverty of the ryots that Baboo Peary 
Mohun most strongly objects. He says ‘ instead of conjectural figures, the actual figures in 
the last administration report might have been taken.” The reasons which induced me not 
to depend on the statistics he refers to cannot be more clearly and concisely stated than they 
are in the page in which they are given. The compiler of the report says—“ The consequence 
is that as regards all middlemen below the first degree, and as regards cultivators, the statistics 
obtained from the road cess returns are so incomplete as to be of no practical value.” Norcant ` 
attach any weight to the argument advanced by him that after all the average profit obtained 

` by each landholder is only Rs. 62. The question is whether the ryots have been improperly — 
deprived of their rights or not. 1£ they have been wronged, who gained, or how the gain 
has peen a is, to my mind, of little importance, and affords no justification for the wrong 
committed. ; j 

The position of the ryots in Bengal is, no doubt, a matter on which opinions are divided, 
and will probably continue so until the despatches and revenue proceedings of the period before 
and after the Permanent Settlement are published. I have read some of them, and I remain 
more firmly convinced than ever by their perusal that the ryote of this country were protected 
not only by the engagements entered into by the zemindar, but also by the common law from 
arbitrary eviction and enhancement. 


J. O’KINEALY. 


Remarks by Mr. Field. 


Ix the criticism upon the note on enhancement (appended to the Digest), with which 
Messrs. Mackenzie and O’Kinealy have favoured me in their notes of the 20th January and 16th 
June 1880, respectively, there is somewhat which is open to further argument. As, however, 
we were tolerably well agreed as to what should be done in the future, though differing on some 
points connected with the history of the past, I thought that the performance of our task 
‘would not be facilitated by polemical discussion, and I therefore abstained from a controversy, 
the result of which would be no help to us in our labours.. As these notes are now about to 
be published, I desire to remark very briefly upon two points. S 
. First, as to my method in examining the regulations alone in order to disecover the 

intention of the Legislature, and refusing to look at the discussions which led to the enact- 
ment of these regulations, or at other matter dekore the statute-book, I am not aware that 
Chief Justice Coke ‘or Lord Westbury has ever adopted a different cannon of construction. The 
general rule has certain exceptions; and the rule itself has occasionally been violated; but 
none the less the tendency of all our modern decisions, as observed by Mr. Sedgwick in 
his learned work on The Construction of Statutory and Constitutional Law, is to the effect that the 
intention of the Legislature ta to be found in the statute itey, and that there only the judges are 
to look for the mischiefs meant to be obviated and the remedy meant to be provided. There are 
certain matters, not, however, to be confounded with these, which are held to be discoverable from 
legislative journals, State papers, and other sources of information dekors the statute. For 
example, it has been decided in an American case that, although the journals of the House of 
representatives ar@ no evidence of the meaning of a statute, they are the highest evidence of the 
fact of its enactment, or of any other fact connected with its passage. In writing the Digest I 
was endeavouring to exhibit the law as itis. I think therefore that the method which I followed 
was rightly followed. In determining what the law shall be, 1, however, agree entirely with 
Mr. Mackenzie that we ought to explore the entire field of State literature. 

The second point is as to my interpretation of Section 52 of Regulation VIII of 1793. 
‘I hope my critics ‘will ‘not think me very obstinate if I say that their arguments have but 
further confirmed me in the sounduess of my original view. First, as to the argument con- 
cerned with the punctuation and the supposed printer’s error, the construction of æ statute 
cannot be made to depend upon the punctuation, which is not part of the statute—see cases 
quoted in Mazwell on the interpretation of Statutes, p. 35, and Sedgwick’s work, p. 225, Were 
it otherwise, I believe the punctuation in my edition of the Bengal Regulations to be correct. 
It follaws, and was reprinted from the Baptist Mission Presa edition of 1827, which I think 
I am right in saying had the sanction of Government. Secondly, the last sentence of section 
52tspeaks of “restrictions” in the plural. It is impossible these restrictions can be included in, 
and cease at the end of, section 53, for this section contains a single restriction only. Thirdly, 
i£ Mr. Shore’s minute of the 18th June 1789 be read with the proposition deduced from the 
arguments in the minute and appended thereto—which propositions were expanded subse- 
quently into Regulation VIII of 1793—littledoubt will remain that one, restriction only was 
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‘not intended. A further strong confirmatian of this view is derived from section 2 of Regu- 
lation XXX’ of 1803, which speaks of “restrictions preseribed by this regulation, and by 
any other regulation published in conformity to Regulation I of 1803.” 

The fact that the regulations of 1793 allowed pottahs to be granted for 10 years onl 
has, to my mind, a certain connection with the decennial re-adjustment of money rents, which 
I still think was contemplated. In all probability express rules for this re-adjustment and 
for the measurement and assessment, upon which it depended in a great degree, would have 
been included in the code of 1793, but for the tenderness about interfering between the 
zemindars and their ryots, to which I have alluded in another note. 

F C. D. FIELD. 


The 10th July 1880. 


. 


Note on enhancement by Banoo Peary Monos Mooxensss, dated 18th March 1880. 


1. Tux advocates of the zemindary settlement do not for a moment contend’ that the 
rights conferred by the Permanent -Settlement were in existence by them before that 
settlement. A discussion on the subject of the relative rights of landholders and ryots 
before 1798 is, for all purposes with which the Commission is concerned, worse than useless. 
To import ideas of supposed righta enjoyed before 1793 into an enquiry into the rights of` 
the parties after 1793 would be misleading in the construction of the Regulations of 1793. 
Mr. O’Kinealy has given in his note extracts from papers written at a time when the 
Permanent Settlement was not even contemplated. Should they guide us in the enquiry 
as to what were the rights conferred by that settlement? I think that a determination of 
the rights of the parties must solely depend upon a true construction of the laws of 1793 
and of subsequent years. In interpreting a Jaw we are not even at liberty to look to 
the supposed intention of the Legislature (8 W. R., Privy Council Rulings, p. 3); but 
fortunately in the present instance the declared intention of the legislators nowhere 
militates against the judicial interpretation of the laws. ee 

2. The extracta given in the note,* pp. 8 and 21, showing that not merely no right to 
enhance rent was given of landholders, but that they were expressly forbidden that right, refer 
only to cesses and abwabe, and can by no stretch of construction support the position. Lord 
Cornwallis himself made a clear distinction between cesses and rent in the extract, paragraph 
32, given in page 7 of the note. - . 

3. The extract in page § shows clearly that the zemindar was declared entitled to get 
« the established rent, which in most places is fully equal to what the eultivater could 
afford to pay ;” and that it was the highest rent obtainable, inasmuch as it would have been 
“a wanton act of oppression” to give the lend to another for the “sole purpose” of so 
doing. s 
E, It was observed at à meeting of the Commission that the occupancy section of Act X 
of 1859 was a wrong done to the ryots by depriving a large number of their body of rights 
which they enjoyed before. What those rights were was not. stated. Mr. Leycester, Senior 
Judge of the Sadr Dewamny Adalut, in dealing with Mr. Harrington’s draft regulation, observ- 
ed on the sth of March 1827:— - . 

“Tn many parts of the ‘country the resident cultivators -are the actuat slaves of the 
landholders and liable to be mortgaged, bartered, or let to hire, the same as his oxen or 
goats, at his will and pleasure. * * But through what refinement or argument, 
what extension of intellect are these slaves, and other resident cultivators not holding under 
hereditary tenures, to discover that such is-their lot—that they are only servants-at-will, 
entitled, if they get a lease, to a renewal of it.” Mr. Leycester gives a picture of a state of 
things which happily does not exist at present ; but it is clear that up to 1827 the ryots had . 
no reason to be proud of any rights which they enjoyed, and it is not contended that any 
material changes were made in their position and rights before 1859. z 

5. Section 6 of Act X of 1859 has been declared: by almost all the responsible interpeeters 
of the rent laws of 1793 who have dwelt.upon the question to be e.clear encroachment on the 
rights of landholders, and this notwithstanding that in all contentions for judicial determina. 
tion of the relative rights of the parties, the ryotti interest was always better represented as 
regards forensic talent than the proprietary interest. . 

6. On no one point are the early regulations more explicit than on this, that with the 
exception of certain privileged ryots the general body of ryote were liable to pay rent at 
the established rate, which was understood to mean fully as much as they could afford to 

Nowhere has the principle been better explained than in tNe judgment of the Privy 
Council quoted in page 49. The lines in italics clearly refer to the right of the zemindar 
to enhance without a suit in court the rents of ryots whe have no “ valid tenure or right 
of occupancy.” The learned writer of the note himself admits (page 52) that the ryot 
was liable to pay to the auction purchasers “the full perguonah rate, and could only be 
ejected after refusal to pay the enhanced rent.” The difficulty of determining the pergun- 
nah rates soon became great. Section 5 of Regulation V of 1812 declared “that the 

reunnak rates are in many instances become very uncertain ;” and section 7 of that 
Regulation enacted that“ the collections (shall be) made according to the Yate for land 
of a similar description in places adjacent.” 


a When I do not give any asme, I refer to Mr. O’Kinealy’s nove dated 15th March 3880, 
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7. The principle which then governed the adjudication of rent was thus laid down by 
Mr, A. Ross, another Judge of the Sade Dewanni Adalut, on the 82nd of March 1827 -—. 

“ In point of fact it ia impossible to establish rates of rent which shall always continue 
equitable, or to enforce adherence to rates arbitrarily fixed after the lande have become cap- 
able of affording higher rates in consequence of the enhanced value of their produce with- 
out conferring upon cultivators a right to a progressively increasing share of that value, a 
right which they never enjoyed and do not pretend to claim, and which would be auperior 
to, and incompatible with, the right of property in the soil, which had been Tecvognised to 
be vested in the zemindars.” He remarks in another place—“ As to the custom of the 
country, it has always been opposed to such a privilege, it being notorious that zemindare 
‘and other superior landholders have at all times been in the practice of exacting from their 
ryots as much as the latter can afford to payi” 

8. Before Act X was passed and ryots were invested with rights of occupancy, there 
was no necessity for ‘providing by legislation for enhancement of rent according to the 
increased value of produce. The landholders exacted the highest rent which the ryots 
could afford to pay. In enacting therefore that rents were liable to enhancement at the 
prevailing rate, Act X did not take away in thie respect the rights which the landholders 
enjoyed; but inasmuch as it gave the ryote a new right which deprived the landholders of 
the power of compelling the ryot to agree to his terms or quit the land, it fully preserved in 
him the right of enhancement by providing .for enhancement of rent in proportion to the 
increased value of produce. . R 

9. The judicial interpretation of the law is quite in keeping with these views. 
Sir Barnes Peacock declared the landholder entitled to get the competition rate, and the 
Full Bench gave him the highest rent obtained by the rule of proportion. 

10. Mr. Harrison’s position .that the word “rate” was very often used before 1859 
to mean the ratio of rent to produce or “ rate in kind” is borne out by the early regulations. 
Lord-Cornwallis distinguished rates from rent in extract page 24. The word “ gxantum” in 
page 7, paragraph 82, cannot mean anything else than share of produce. The use of the 
words “ local rates” in page 29 has the same significance. 
` Il. Before leaving this part of the subject it is necessary to observe that the figures 
given at the end of the note are at best useless for purposes of generalisation. The numbers 
of “ forced sales” represent the number of sales held by all the civil, revenue and small 
cause courts’ in these provinces in execution of decrees. for money and coste, The great 
reluctance with which a landholder recognizes the saleable character of ryotti holdings in- 
duce me to think that only a minute fraction .of these sales refer to sales of holdings for 
arrears of rent. The increase in the number of rent suits admits only of one explanation. 
Rent suits never pay the zemindars, The ryots have found it to their advantage to force the 
zemindars to court. The ability to pay rent by kists can be there easily ignored ; the rate of 
interest is small, and one has simply to claim a portion of the holding as rent-free to make 
it rent-free. The statisties of registered deeds do not show the number of actual sales or 
mortgages. The increase simply shows that people now find it advantageous to register sales 
and mortgages of which registration is optional. May not the inerease of the number of 
thefts be attributed to the gradual substitution of constabulary police in the place of village 
chowkidars? The figures, however, of which most has been made, are given in page 53. 
Instead of conjectural figures the actual figures given in the last administration report 
might have been taken. TheJand revenue is Rs, 8,69,94,283, and the entire valuation of 
estates as ascertained by road cess returns is Rs. 13,11,68,432. It has been contended that 
the whole of the difference (more than nine crores of rupees) is enjoyed by the zemindars 
“who still ery for more.” It should be -borne in mind, however, that 3 cess valuations 
include the assets of revenue-free and rent-free lands, and also the assets of a large number of 
ryots in excess of rent. If these large items be excluded, if a proper allowance be made for 
collection and inevitable law charges, and if the number of landholders and middlemen of 
different grades be taken into calculation, the landholder’s share of the profite will be found 
to be hot enorfnous. It is, however, necessary that we should shave some idea of the reputed 
wealth of landholders, and I shall try to give it by the following figures taken from the last 
administration report :— 


g Es, 
‘annual value of estates 2 > eu ais ae 18,11,68,432 
Dai a oes a me ye S O 860028 
9,41,74,149 
Deduct rosd and public works cess oo 68,895,584 
8,82,38,266 
Deduct collection charges at 6 per cent. ow w ove ow %8,70,1U6 
: 8,04,18,160 


The assets of revenue-free and rent-free holdings should be deducted from this sum; but 
_even without making these deductions, and without taking into account inevitable law charges, 
the above sum, when distributed over 242,246 estates and 1,099,642 tenures, gives an average 
profit of lesa than Re. 62 per annum to each holder of an-estate or tenure. , 

12. I shall-pass on to the question of rates of rent. Pergunnabs, perhaps, owe their 
origin to the agricultural capabilities of different tracts of land, and to a recognition of the 
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habitats of different desoriptions of crops. The only divisions which we sill recognise when 
speaking of different kinds of produce or of the condition of crops are the perguanah divi-. 
sions of districts, The Legislature therefore, in making constant reference to perguanah. 
rates of rent, simply recognised not merely what had come down from time immemorial, but 
also what was familiar to the people themselves, and what could be easily determined and 
acted upon. : ; ‘ 

13 It is not-now necessary to examine how the pergunnah rates adjusted themselves 
to the progress of the times and the rise of the value of agricultural produce; but bearing in 
mind the age of the institution and the habits of the people, I think it is desirable that all 
questions relating to settlement of rent and enhancement of rent should be decided according 
to pergunnah rates to be fixed according to equitable principles. 

14. The objections which apply to the use of the same standard of rates in the settlement 
of estates of a kind and forbearing or indolent landholder on the one hand, and of an active 
and energetic or grasping landholder on the other, is common to the scheme I advocate, and 
to any other that may be propounded. The condition” suggested by the Commission, to the 
effect that the rent should never be more than doubled, affords the only reasonable check to 
oppressive enhancements of rents. ae we 

15. How are we to determine what should be the pergunnah rate? Itis clear from the 
wide difference which exists ia the proportion between rent and gross produce in different 
districts that no uniform rule will hold good with regard to all districts. In pergunnahs 
where there is a difference between the rent paid by the ryot, and that paid by his korfa for the 
same class of land, and such difference is easily ascertainable, the addition of three-fourths of this 
difference to the ryot’s rent, and thus leaving him a margin of 25 percent, as his profit, might 
be an equitable rule of enhancement. The Oudh Rent Act, 1868, fixed the rent of occu; 
ryots at 12% per cent. less than that of korfa royts, and the Punjab Tenancy Act, 1868, at_15 
percent. less than korfa rents. In distriets where there is no such difference the pergunnah rate 
must be determined by determining the ratio which the highest rent paid by a considtrable 
number of ryots bears to the gross produce of a certain class of land. Except in rare cases 
this ratio, although it differs in different pergunnahs, remains definite and unchanged in every 

rgunnah in spite of variations in the price of produce and periodical enhancements of rent. 
it is essential that this ratio should be fized for each pergunnah by the law itself after a careful 
enquiry, and not left for determination by Collectors or courts, Itis also necessary that not 
merely tha ratio with regard to the staple produce should be laid down, but also those whieh 
obtain with regard to crops which form important exceptions to the staple crop. In some 
pergunnahs of Hodghly the ratio with regard to rice is half, with regard to potatoes one-eighth, 
and with regard to sugarcane one-tenth. . 

16. In suggesting that the ratio of rent to prices, as seen in the ease of a considerable 
number of ryots, should be enquired into and authoritatively fixed for each pergunnah or other 
local division, and all enhancements of rent based upon such ratio, I simply follow the rule 
laid down by the Full Bench and the practice which previously obtained. It is not merely the 
only method understood and acted upon by the people, but it is also the only method which, 
without disturbing the relative rights of landholders and ryots, gives each a share of the 
increased value of the produce. 

My suggestion to fix the ratio not only with regard to the staple erop, but to all 
the im portant crops which grow in a local division,is not unsupported by precedent. Regula- 
tion XXX of 1808 recognises the principle in its full extent. ; 

18. To fix this ratio at an arbitrary gure would be as unjust to landholders as to ryots. 
The ratio (jth) suggested by Mr. Mackenzie will be too high for some districts and much too 
low for others. It will press hard on ryots in Orissa and Dacca, where the ratio at present is 
less than œ th, while it will stop enhancement altogether in Hooghly, Burdwan, and. other 
districts where it is considerably more than jth. The large proportion which the revenue bears 
to gross produce, nearly }th in Hooghly, accounts for this high ratio, but it does not in the least 
indicate that the rates of rent press hard on Hooghly ryots. The statistics of education, regis- 
tration of deeds, &., show that the condition of the Hooghly ryots is much better than that of 
the ryots of districts where the percentage is much lower. 

_ 19. Sir J. Shore, in his note dated the 21st, December 1789, stated that the ratio which 
tent bore to produce at the time of the Permanent Settlement varied from half to three-fifths. 
The jummabundee which the British Indian Association embodied in their letter to Government 
showed ratio of 4th in the 24-Pergunnahsin 1190 B, E. Regulation XX VII of 1803, section 
63, clause 14, fixed the Government share of the produce in fully cultivated lands at five pussa- 
ries, and the ryot’s share at three pussaries, ‘ 

20. The maximum ratio suggested by Mr. Mackenzie, viz., that the oceupancy ryot’s 
rent shall in no case exceed 25 per cent. of the gross value of the produce of the land, will 
therefore be much below the ratio which obtains in different parts of the country, while it will 
not help us in the least towards suggesting a workable law for enhancement of rent. What 
help will it be to a court to know that the maximum ratio is }th when it sees that the prevailing 
ratio is less than jth in some districts and more than $ths in others. We bad much better 
make no suggestion whatever than make one which ignores all the information as to the condi- 
tions and circumstances of different distriets which has been placed before us during the last 


five years. 
The 18th March 1880. 


PEARY MOHUN MOOKERJEE. 
bu. 
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Note by Mu. riety on enhancement and exb-latting, dated 13th April 1980. 


Tur following propositions have been adopted provisionally by a majority of the Com- 
mission upon the motion of Mr. Mackenzie :-— r T ini 
1. Every ryot who has a right w occupancy when the new Aet comes into force shall 
aan rer h lowed to sub-let his land; but the rent payable by his 
daca lat Tees to be ‘allowed ‘to ring saree or sub-ryot shall not in any case be more than 
sub-let at reut not more than ten per ten (subsequently, jifteen] cent, abuve the rent payable b 
sent. higher than his own. the ryot himself. * a ogee 
2. No sub-ryot who is in the occupation of land when the new Act comes into force 
shall be entitled to avail himself of the preceding rule so aa 
No existing aub-ryot to obtain abate- to obtain an abatement of his rent: but any such sub-ryot 
ment by the operation of the previous who has been three years in the occupation of his land shall 
on be protected from arbitrary ejectmeat by bis landlord so long 
as he continues to pay his rent. 
ho weal 3. Ryots who acquire a right of occupancy under the 
Ryots who acquire æ right of occu- new Act shall have the same right of sub-letting as is given 


ree a gives tp Rule SY by Rale I to ryote who had acquired the right of occupancy 
before the Act. 


4. Occupancy ryots holding land over 100 beegahs in extent shall be allowed to eub-let 
Occupancy ryote having more than in the same manner as occupancy ryots holding less than 100 
100 beegahs to have same right of eub- beegahs, and subject to the same restrictions, their korfas or 


letting us occupancy ryote having less snb-ryots being treated in the same way as the orfas of small’ 
Hise: 200 Depe holders; i 7 


5y But when an occupancy ryot holding over 100 beegahs can show that his tenure 

. was originally of the nature of a sungadéuri tenure, t.e., that 

, Speciat rale for jungalburt ryote hold- he came on the land as a reclaiming capitalist, he shall be 

ing woore thas 100 beogalts, and their erempt from these rules. Hie rent shall not, in that case, 

i and in the absence of contract, be more than ten* per cent. 

of the gross produce, and the rents of his under-tenants of ali grades shall be regulated by 

the custom of the district, if any such custom can be clearly established, or shall be enhanced 

only in the same ratio as the rent of the reclaiming tenant who hold3 direct from the 

proprietor. 

Maximum rent payable in kind not 6. The maximum rent of any ryot paying rent in kind 

to exceed fifty pet cent, of the gross Shall not exceed fifty per cent. of the gross produce. 


prodace. 

: i 7. The maximum rent of any ryot paying rent in 
Gee i ee ae money shall not exceed the value or price of Uitte pet cent. 
of the gross produce. of the gross produce. 

8, The maximum money-rent of an occupancy ryot shall ordinarily not exeeed the value 

or price of twenty-five per cent. of the gross produce ;* pro» 

Ordinary money-rent of occupancy vided that a ryot may show that he is hy custom entitled to 

ryot not to exceed value or price of 25 hold at a lower rent than this would give ; or that an enhanced 

PE SEE ip pal aosan Exception rent calculated in this way would be more in proportion to 

4 the present gross produce than the former rent was in propor- 

tion to the former gross produce; or that he is, for equitable or other reasons, entitled to hold 
at a lower rent, as, for example, where he had paid a fine or salami. 

9. The value or price mentioned in Rules 7 and 8 shall be determined as far as possible 

upon a reasonable average of years, the price at harvest 
Value or price to be calculated on a. time and in the locality being taken. This shall be 
arena tap core ton under ‘done Pader rules made by the Board of Revenue, and ngt 


19. The calculation shall be made upon certain staple crops, such as rice, &.,4 and the 
; i Collector shall deerme what shall be the staples for his 
Calculation to'bo made for staple. district. [Case of special crops, mulberries, sugarcane, &e. 
Special Peapod wig wile rl being ie to be met by a lower percentage, say ten 
s ‘ . _ per cent. . , 
11. The Collector shall determine the value of the gross produce per beegah for each 
« Gallostas bo duterming valis of grass elass of land within selected local areas. The values so` 
produce for each class of lund. Euch determined shall regulate the maximum rents mentioned 


values applied to maximum rents under in the previous tules, and constitute a Tudle of Rates for 
previous rules to form Table of Kates. such areas. 


2 Should be fifveen per cent, or he will be in a worse position than the ordinary occupancy ryot. 

b 4. e., for ordinary staples. No rent in kind for special crops. 

o For ordinary staples, ú. e, and esy fen per eent. for special crops, unless the enstom of the district supporte a 
higher rate. 2 

2 See section 6 of the Bill of 1676, which enacts that the calculation shall ba made on the ordinary staple crop of 
the district, an additions! assessment not excueding one-half more of any enbanced rent, being allowed for more ysiuable 
cropa, Arangzeb took a smajler share for sugarcane, opium, ginger, sed whatevever produce required the extre labuur 
of watering from wells. ` F 
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12, Landlords shall be at liberty to enhance all ryots’ rents up to the limit of the 
rates -so ascertained, subject, however, to the proviso in 
Ryots’ rents may be enhanced to Rule 8, to contract, and to the following conditions: (a) 


a aoe that the enhanced rent shall not be more than double the 


Bole 8, &e. former rent, (6) that the enhancement may. be gradual or 
rogressive, 
Rristing renta not to be lowered by 13. These rules’ shall not be applied so as in any case to, 
these Rules. lower or reduce existing rents, 


14. When rents have been once enhanced there shall be no further enhancement, except 
No farther enhancement for ten ON the ground of alluvion, for ten years. 
. 15. Rent payable in kind may be commuted into a money- 
Commutation of rent payablo in kind rent upon the above principles at the instance of either de 
into a money-rent. landlord or tenant. -< 
It is now further proposed that— è , 
16. When all or the majority A pe ee sagici in a tract of country are unable or unwil~ 
in; effect a settlement of rents upon the above principles - 
ee eair rer eataa and by means of the orang A tribunals, the Lieutenant- 
tho ordinary tribunals, a special com- Governor may, if he thinks fit, appoint a commission at 
mission may be appointod—On whet their expense to make a Table of Hates for any district or 
Principle to pron part of adistriet. The rates applicable to occupancy ryots 
shall be so fixed as to give to such ryote, as far as possible, two-thirds of the increase of profits 
which has accrued during the preceding seven (fen ?) years. The rates payable by non-oceu- 
+ pancy ryots other than 4or/as shall not exceed the maximum payable by occupancy ryots, i. ¢., 
the value of twenty-five per cent. of the gross produce. 
Ryots under mukarreridars to acquire 17. Ryots holding under mukcrraridare shall be entitled 
a right of occupancy. to acquire a right of occupancy as against such mukerraridara, 
“All the members of the Commission felt that the enhancement sections which] have 
First dreft of Enbancement Sections Grafted in accordance with our first set of resolutions, were 
felt to be deficient in instruction end deficient in matter of instructions and guidance for the settle- 
guidance for settling rates. : ment of rates; and that it was very desirable, if possible, to 
lay down some principles upon the basis of which the revenue authorities should work in order 
to the preparation ot the Zable of Rates. We are indebted to Mr. Mackenzie for the shove 
set of propositions as an effort to afford that guidance and instruction which we. all wish to 
make a constituent part of the Bill, if we can see our way to doing so in safety. `. 
After discussiug the matter bre i details at sorea meetings, I = are all 
ule discoverable for set- 2 it is not possible to devise a gen rule for 
Ga eons one in oll caasa settling or enhancing rents, and that no patent remedy of 
and ander all circumstances, universal application is feasible. For- myself I am satisfied 
that any attempt to formulate or lay down such a rule would be eminently unsafe. That 
we have not been able to discover any such rule is doubtless due to the same cause as the 
failure to discover the philesopher’s stone—De non apparentibus et de non existentibus eadem 
est ratio, f i 
In June 1789 Mr. Shora wrote:—“It would be endless to attempt [to describe?] the 
Mz, Shore's opinion. subordinate variations in the tenures or conditions of the 
P ka ryots. It is evident that in a country where discretion hag 
so long been the measure of exaction, where the qualities of the zoil and the nature of the produce 
suggest the rates of the rents, where the standard of measuring the land varies, and where 
pi and often contradictory customs subsist in the same district and village, the teak 
must be nearly impossible. The Collector of Rajshahye observes upon this subject, that 
“the infinitive varieties of soil, and the further variations of value from local circumstances, 
are absolutely beyond the investigation or almost comprehension not merely of a Collector, 
but of any man who has not made it the business of his life? * * The regulation of the 
rents of the ryots is properly a transaction between the zemindar or landlord and his tenants, 
and not of the Government, and the detail attending it is so minute as to baffle ihe skill of 
any man not well versed in it.”—(Minute of 1sth June 1789, pa phs 231, 433.) 
The principle of settling the revenue by a calculation based on a comparison between 
Principle of settling revenue by a the cost of production and the value of produce was deli- 
comparison between ovet of production berately abandoned in 1838, when section 2 of Regulation 
and valus of produce ebaudoned in IX of that year repealed so much of Regulation VII of 
1833. 1822 as prescribed, or was understood to prescribe, that the 
amount of jamma to be demanded from any mate? should be calculated on an ascertainment 
of the quantity and value of actual produce or on a comparison between the cost of production 
and value of produce. Lord William Bentinck bad been of opinion that this rule must act 
as a check on industry and discourage cultivation. The Court of Directors agreed in this 
view, and some four years later (see despatch of 12th April 1837) they drew particular atten- 
tion to the point in special connection with the cultivation of cotton, sugar, coffee, and other 
staple commodities suited to the home markets,” remarking as follows:—‘ No better means 
of securing this good object,” i.e., developing the resources of the country, “ can be pointed out 
than the adoption of such a mode of assessment as shall leave the cultivator in possession of an 
ample and encouraging remuneration for the exercise of his industry in the growth of articles 
sdapted to the demands of the home market......It is the productive power of the land, and 
not its actual produce, that should be taken as the guide in making the assessment. By thie 
mode the best description of encouragement is given to the cultivator to extend cultivation 
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and raise crops immediately beneficial and profitable to himself, and such a system, we have on 
a former occasion observed and are still of opinion, would not ultimately be found detrimental 
to the interests of the State.” 

The Board of Revenue remarked on the 12th November 1833 that the only safe and 

, Remarks of Board of Revenue in practical foundation for the calculation of the public revenue 
1833. ite was the rent actually paid by the several tenants, of whatever 
class or description, and that when it was found impossible to obtain this information in ‘the 
estate under settlement, the rent paid for land of the same quality and under -similar circum- 
stances in the adjoining estates was the best criterion. 

In the Directions for Settlement Officers in the North-Western Provinces it is said: “ The 
object of the fiscal part of the settlement is to fix the demand 
upon the land for a certain period of yeare prospectively, 
; within such limits as may leave a fair profit to the proprietors 
and ereate a valuable and marketable property in the land. This end cannot be attained with 

_certainty by any fixed arithmetical’ process, or by the prescription of any rule that ø certain 
portion of the gross or net produce of the land shail be assigned to the Government and to the 
sed eve If the net produce of any one year, or any given number of past years, could 
e determined, it would afford no certain guide to the produce of years to come.........00 
Not only would the actual ascertainment of the net produce of an estate be a fallacious basis 
on which alone to found any certain determination of the demand, but it is in itself often 
more difficult to accomplish, and the attempt to effect it is likely to produce many serious 
evils ....cseecersseccreass -stese [b is better to acknowledge at once that the operation is not ‘one 
_ of arithmetical caleulation bat of judgment and sound discretion, and to proceed openly 
on that assumption,” These remarks, the result of experience, are as appheahle to rent as 
to revenue. ; 
In the rules for settlement in the Lower Provinces of Bengal the above observat‘ons of 
Settlement rules in the Lower Prov- the 12th November 1833 are quoted for instruction. There 


Directions for Settlement Officers in 
the North-Western Provinces. 


inces ofpBengal, 
“ Fertility of soil is not 


Compare the Ayeen Akderi :—“ Eve 
country has something peculiar to itself. 
Some soils produce crops almost spon- 
taueonsly, whilst others require tha 
greatest exertions of labour and skill, 
Much depends upon the vicinity or 
distance of water, snd the neighbour- 
bood of towns ought also to be s mat- 
ter of consideration. So that it be- 
hoveth the officers of Government, in 
their respective districts, to attend to 
avery oue of those circumstances, that 


is also the following passage :— 


the only circumstance which regulates the power of land to 
“pay rent. The demand for land as-affected by the deoseness 
or otherwise of the population, the salubrity or inclemency 
of the climate, and the abundance or scarcity of good cultur- 
able soil in the vicinity, must all be taken into account. In 
ryotwari assessments, such as are frequently necessary in 
Bengal, the most minute attention to local advantages 
and disadvantages is otten indispensable. Inferior. land 
in an advantageous -position will sometimes be found pay- 
ing higher rent than better land less favourably situate. 
Land in the middle of ‘a plain, in every respect the same 


anei, ET prd befixed ‘a5 jand on its edge, may be found paying double the 
rent of the latter, because less exposed to trespass 
from cattle. So also land near a village may be found paying more than land of the same 
description at & distance from it. No attempt should be made to remedy these necessary 
discrepancies: the only practicable way, indeed, in which uniformity could be attained would 
be to reduce dll the rates to the lowest level......Assessment should invariably be fixed 
according Ao the value and capabilities of the land, and not according to produce.” 
The intention of the Legislature in passing the General Valuation Act for Ireland (15 and 
16 Vic., Chap. 631) was that a valuation of the lands in that 
country should be made on a uniform principle and scale of 
: prices for agricultural: produce so as to insure that the 
relative value of the lands within any country, though ascertained at different periods, and 
also that the relative value of the lands of different and distant counties, though ascertained 
at different and distant periods, should be the same. The most precise and elaborate rules 
were laid down for the guidance of Commissioners of Valuation under the Act. Their 
attention was directed to the nature of the soil, whether argillaceous, siliceous, calcareous, or 
ty; to the nature of the sub-soil; to the appearance of the crops; to tables of produce 
for arable land, and tables of fattening power for pasture land ; to situation, elevation and 
climate; to manure and facilities for obtaining it; to proximity to cities, towns and villages ; 
to roads and means of communitation; in fne to every point that could by any possibility 
be supposed to influence the value of land, or create grades of difference in such value. 
Chemical science contributed its valuable aid, and thé task of valuation was assisted by tables 
- based upon the most careful experiments, The object of the valuation was not the settlement 
of rent, but the adjustment of taxation, and thus many motives for deceiving or misleading 
were removed. The operation of the Act created a class of skilled valuators in Ireland, and 
the results achieved were probably the most successful that could be obtained by this method. 
Indeed, Griffith’s Valuation is constantly appealed to in determining the value of tenant right 
under the Irish Land Act of 1870. Yet the former able and very experienced Judge of the 
oe Landed Estates Court in Ireland bas given the following 
deliberate opinion :—“ The settlement of rent by valuation 
appears just only to persons who do not know whata valuation 
of land is, and always must be, The value certainly ie that 
rent which a solvent tenant will be ready to offer for the farm on a lease of moderate duration. 
‘When a landlord wishes to set his land, the proposals made by persons willing to become his 


Griffith’s valuation of the lands in 
Ireland. 


The Right Hon’ble M. Longfield’s 
opinion as to settlement of rent by ralu- 
ation. 


e 
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tenante settle the value of the land beyond any possibility of dispute.t The solvent tenant 
will take care not to offer a rent which the profits of the land will not enable him to pay. 
He is under the strongest inducements to discover the real value of the land. He may 
consult an experienced valuator if he thinks proper; but he rarely takes this step, as he 
generally knows the value of the land better than any one whom be could consult. He often 
talks the matter over with his frionds to know their opinions, and then to form his own 
judgment. The professional valuator forms a more rapid judgment, and unless he is living in the 
immediate neighbourhood of the land his judgment is not tcorth muck. A serious difference of 
value between two fields is often caused by circumstances which the most careful examination 
would fail to detect. The tenant doeg not merely look to the soil, and the condition of the 
roads, the fences, and the buildings: he knows what treatment the land has received for 
several years, the nature and quality of the crops, whether cattle appeared to thrive well 
on the land, what rent was usually paid for that and other similar land in tho neighbour- 
hood, and whether the tenants who paid such rents were prosperous or the reverso.......:,...... 
In the year 1865 I made the following observations, and I have seen no reason to alter 
my opinion since I made them: “Many other things are to be considered, but I have said 
enough to show how utterly inadequate to the occasion is the cursory inspection that is made 
by a professional valuator.....,.........1£ the valuation is made for the purpose of taxation, it 
is generally made low, for then there is less likelihood of an appeal. if the owner gets it 
valued for the purpose of a sale, the valuation is apt to be high, as more likely to suit the 
interests or wishes or feelings of the employer?” Having given some startling instances. of 
differences in valuations made by a civil engineer, and by the ordnance valuation, he continues— 
-“It may be asked—‘Is there no mode of valuing a farm? Must the tenant make a mere 
guess at what he is to offer? No, The landlord and the intending tenant have means of 
knowing the value of the land which no other person is likely to possess and to employ...... 
Every one whe has had any experience kmows that nothing can be more uncertain and 
undetermined than the valuation of land. It is not uncommon to see two valuators differing 
enormously in their estimates, and yet neither suffering in reputation as if he had made a 
disereditable mistake. It is probable that the value as fixed by any tenant-right measure 
would be less than half the rent which a solvent tenant would be willing to pay. All future 
valuations would be still more uncertain, for as soon as the possession of land ceased to be 
a subject of contract by mutual” agreement, the valuators would have no average market 
value to refer to, and would form their estimates on the wildest principles.” . 
The rule of taking from the cultivator 4 share of the produce in kind, of making this 
Rulo of a share of the produce, pars Share the ultimate standard for adjustment of a money rent, 
of the Hindu system. Examination was an essential portion of the fiscal system of the Hindus. 
of tho mode of commuting this share The Mahomedans found it in existence, and, having some- 
aie GORY Fonts thing akin to it in their own institutions, allowed’ it to 
remain, but subsequently engrafted some innovations upon it. It would appear that a ten- 
dency to convert the share of the produce into a money rent developed itself at an early 
period. It will be important to examine the principles upon which this commutation was 
effceted in former times. The first account of these principles to which I shall rofer is that 
given in Lieutenant-Colonel Briggs’ “ Land Tax in India” as to the modus operandi of 
Hurrihur ‘Roy, one of the first sovereigns of Canara, He is said to have bad regard more, 
to the quality of the land than to the quantity. One-half of the grain, including the straw, 
was given to the cultivator ; the other half was divided into three shares, of which one share 
was given to the sovereign, half a share to the church, and one share and a half to the pro- 
prietor, The landlord thus got twenty-five per cent. of the gross produce. The principle 
prescribed for commutation inte money was that an extent of ground, requiring two-and-a- 
i antia of seed to sow it, should pay one ghetti pagoda, Seed was calculated to yield 
‘hqnd the money payments were calculated on these data without any attempt at 


s 


t samine the assessment carried out by Rajah Todar Mal under the 
orders § : -he convenient to notice certain terms of Mahomedan law. The pro- 
Ooshr or : z duce of land in Mahomedan countries has always been sub- 
Ehiraj or tren, ject to one of two imposts—ooskr=tithe, or kiraj =tribute. 
Ooshr is payable'om, 18 believers or Mooslims ; Khiraj is payable by infidels, and in 
some exceptional cases by Afoostims. Kåiraj is of two kinds—(1) mookassimah, payable out 


of the actual produce only, and (2) wwzcefa payable whether there be any produce or not. 
Again, mookassimad is payable on every crop produced, while wuzecfu is payable but once a 
year. Before the Mahomedans acquired power in India, the Hindu kings took s share of 
the produce. Manu gives this share as of grain an eighth part, a sist, or a twelfth according to 

Sharo of grain taken as revenue ‘he difference of the sost and labour necessary to cultivateit. The 
according to Mana. ' Hindu kings apparently took this share in kind, as the 
more general rule; but the Mahomedans, whilst adopting this source of revenue, soon took 


* This light is wanting in Bengal, it will be remembored, save in some exceptions! parts of the country whero some- 
thing like competition rents have been created by the demand for land caused by denser populatiou. In a conntry like 
this it may be weli to bear in mind that these competition rents are regulated nob eo much by espital seeking s fair 
return for its employment, as bys tendency to cotticrism, under which rents will be offered which no tenant cun pay 
and live by the lend, the result beiug a demoralizing antagonism, pressure by the landlord te syuceze as much as 
possible out of the tenant, aud passive resistance by the latter in order to retain what he ean,—certainly in the 
anwent to be paid; and regular payments are above all things essential to a healthy relation between laudlord and 
tenant, Š 

iw 
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steps to abolish the custom of dividing the crops. This change was inaugurated by Sh 
Khan and Selim Khan, and fully carried out b Pi kbar. I i given a brief oud 
Akbar’s mode of proceeding, or what is termed Todar Mal’s Settlement, at page 108 of the 
Digest, but it will be desirable to examine it more carefully on the present occasion, 
Lands were divided into four Lean viz. (1) Pond: or that which was cultivated for 
every harvest and never allowed to lie fallow; (2) perwof 
anaconaut of Todar MaVeyscttlement or that which was allowed to lie fallow pee Reape 
. R order that the soil might recover its strength; (3) checker, 
or that which had lain fallow three or four years; and (4) dunjer, or that which had been 
left uncultivated for five or more years, 
Poolej land paid revenue every year, allie thinks that the principle of the wuzreefa was 
Revenue of on Poclej land. ngorously applied to this class of land. The share taken 
; by the Government was one-third, but it was calculated in 
this way. There was three kinds of Poolej—best, middling and worst ;—the produce of a 
beegah of each kind was taken, and one-third of the aggregate of the produce of the three 
beegahs was assumed to be the average produce. One-third of this average wus the 
Government revenue—see Gladwin’s dyeen Akbery, Vol. II, p. 355. The following is a 
calculation for wheat :— 


r 4 One-third of 
Poolej, Poole}, Poolej, Total. One-third of total average, being 
best. middling. worst. equal average. the Guvernmeut 

demand. 

Mds, - Mds, Mds. e Mds. 6, Mds. a. Mds. s 

Produce w 18 12 8 85 88 95 13 83} 4 133 


The Aycen Akbery contains a table showing thie caleulation for thirteen crops included 
in the spring harvest, viz., wheat, vetches, adess, barley, linseed, madsfer arzen, mustard, 
peas, fenugreek, and shally-kow. For musk-melons, ajwain, onions, and other green herbs 
the revenue was ordered to be paid in ready money at certain fixed rates. There is another 
table showing the calculation for nineteen crops included in the autumn harvest, riz., 
molasses, cotton, shaly mushkeen, common rice, mass, mowng, jewar, shamakh, koderem, 
sesame, gall, turyeh, arzen, lehdereh, mendow, lubyeh, keawdery, kelet and berty. The 
revenue on indigo, kuknar, pan,. turmeric, singarhar, bemp, kutchalu, kuddoo, henna, 
eucumbers, badinjan, radishes, carrots, kerelah, tyndus and ketcherah was ordered to 
be paid in ready money according fo certain fixed rates. Mr. Elphinstone observes 
that the Ayeen Akéery does not tell us how the comparative fertility of ficlds was 
ascertained, though it is probable that the three elasses were formed for each village 
in consultation with the inhabitants, and that the proceas was greatly facilitated by 
another classification made by the villagers for their own use, whick probably eubsisted 
from time immemorial (and in which a classification of soils, something like that adopted 
in the Irish Valuation System, was an important point). It also does not appear 
whether every cultivator had to pay the average rate, even though he did not hold equal por- 
tions of each kind of poolej, in which case only his assessment would be equable. In this 
case, however, there would be no object in making an average, as the result would be the 
same without it. In the case of the average given above for wheat, it will be seen that, while 
this average rate gives less than a third share of the produce for the middling kind of pootej, 
it gives more than a fourth for the best kind, and nearly half for the worst kind. If the 
average rate was levied from all cultivators indiscriminately, the cultivator who had most of 
the best land was very lightly assessed, while he who had most worst land was very heavily 
assessed, the result in each case being the reverse of what would have been fair and reasonable. 

The rate at which the Government share of the produce of poote} land was to be com- 
muted into money was ascertained and determined in the 
following manner: The prices for nineteen years, .¢., from 
the siath to the twenty-fourth year of Akbar’s reign, were 
collected after the most diligent investigation. This period was selected because nineteen 
years being a cycle of the moon the seasons were supposed in this time to undergo a complete 
revolution, The calculation of the money rates was made upon the average of these nineteen 
years. It would appear from the dyeex Atéery that the revenue for poole land was required 
in money according to the rates so calculated. Mr. Elphinstone, however, thinks that these 
were only maximum rates, and that every cultivator, who thought the amount claimed too 
high, might insist on an actual measurement and division of the crop.’ Be this as it may, it 


Mods of commuting Government share 
of produce of poolej land into money. 


1 Elsewhere in the directions to the Amilgusar or Collector of the Revenue it is said :-— Let him not be covetous 
of receiving money only, but likewise take grain. The manner of receiving grain ie after four ways. Finst, Kunkoot ; 
Kum in the Hindu language signifies ‘grain,’ and the meaning of Koot is ‘conjecturo’ or ‘estimate? The way is 
this: The land is measured with the crops standing, and which are estimated by inspection. Those who are conversant 
with the business say that the calculation can be made with the greatest exactness, if any doubt erise they weigh the 
produce of a given quantity of land consisting of equal proportions of good, middling and bad, and form a compara- 
tive estimate therefrom, Srconp, Buttat, and which is aiso called Bhaolec is, after tho following manner: They reap 
the harvest, and collecting the grains into barns, there divide it secording to agreement. But both these methuds are 
Tiable to imposition if the crops are not carcfully watched. TRID, Khet Butiai, when they divide the eid sa soom as 
it is sown. FOURTH, Lang Buttai, they form the grain into heaps of which they make a division. Whenever it will 
not be oppressive to the subject, let the value of the grain be taken in ready money at the market price. if an 
husbandman sowa bis laud with the best kinds cf grain, let there be remitted the first year & fourth part of the rate 
for poolej laud, If upon making the messurement the kinds of graim appear to be better, although the quantity of 
land be less than was agreed for, so thet the difference eauses no deficiency in the revenue, the Amil shall not ex 
any displeasure, and in every instance he must endeavour to act to the satisfaction of the hasbaudmen...,...,., 
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is clear from the Ayeen Adéery that the Government did not succeed at first in collecting these 
rates, that the cultivators exclaimed against them as exorbitant, and that the ten years’ settle- 
ment to which I shall promatly allude was the result. 
Perowly laud was also divided into three kinds, and an average was made in the ama 
manner as for poolej; but the éheray or revenue was pai 
Heveows on perswty Wend only when it ari andes cultivation, sod not when it lay 
fallow. Checker was land which, either from excessive rain, “3 by reason of inundation; had 
=i, suffered so much that the husbandman found difficulty in 
Bevora cn heater sad Geyer nds: cultivating it. When brought under eultivation it Paid 
two-fifths of the produce for the first year, three-fifths for the second year, four-fifths for the 
third and fourth years, and in the fifth year it paid the full demand as poolej. According to 
the Ayeen Akbery the revenue of checker was taken, according to circumstances, either in 
money or in kind. Bunjur was land which had been greatly injured by inundation, and it 
_ enjoyed still more favourable terms for the first four years, after which it was treated as poole). 
Farther, “it is ordered,” says the Ayeen Akbery, “that in bunjur there shall be taken from 
each beegha the first year only one or two seers; the second year five seers, the third year 
the sixth of the produce together with one dam, the fourth year a fourth of the produce, 
and after that period as poolej. But this indulgence differs according to circumstances, The 
husbandman may always pay his revenue in money or in kind as he may find-most convenient. 
The ġunjur land at the foot of mountains, and that in the pergunnahs of Sembeleh and Beiatch 
do not continue in that state, for such a quantity of new earth is brought with the inundation 
that when the water subsides the soil is better than most poole’. However, His Majesty, out 
of the abundance of his beneficence, reckons it only as common éuajur, The husbandman 
has his choice to pay the revenue either in ready money or by kunkoot or by bhaolee.” 

Akbar’s system first dealt with individual cultivators, and the revenue was to be paid at 

y ay the commuted money rate upon the actual produce year by 
ont bos Analy changed into a te vear, It is said that he adopted this course because he and 
i his ministers were aware that any fixed money assessment 
of so large a portion of the produce would very soon prove unequal. In less than ten years 
it was found that this plan would not work, and the result is given in the Ayeen Abbery— 
“ It was found very difficult to procure the current prices of grain from all parts of the king- 
dom : and the delays that this occasioned in making the settlements were productive of many 
inconveniences. In order to remedy these evils His Majesty directed that a settlement should: 
be concluded for ten years. For the above purpose, having found an aggregate of the rates 
of collection from the commencement of the fifteenth year of his reign to the twenty-fourth, 
inclusive, they took a tenth part of that total as the annual rate for the ensuing ten years. 
From the twentieth to the twenty-fourth year the collections were made upon grounds of 
certainty, but the five former ones were taken from the representations of persons of integrity, 
and, moreover, during that period the harvests were uncommonly plentiful.” “Thus,” says 
Lieutenant-Colonel Briggs in his work on Tie Land Tas in India, “it appears at a very early 
period the scheme of Akbar to assess the fields was discovered in practice to be full of embar- 
rassment, and, before his measurement even was completed, he was reduced to the necessity of 
assessing whole villages and leaving it to the people themselves to distribute the portion pay- 
able by individuals, ‘his is one of the most instructive lessons we conld have of the extreme 
difficulty of assessing land in any portion which approaches to the full profit of the landlord. 
The actual measurement and the nominal assessment of Akbar exist at the present day in the 
village records of those countries wherein they were introduced, but they may be deemed 
rather objects of curiosity than of utility.” . 

It may be observed that Raja Todar Mal and Mozaffar Khan were jointly appointed to 
the Vizaret in the fifteenth year of Akbars reign. It was from this year that the calculations 
for the ten years’ settlement were.made. In all probability it was this settlement, and not 
the original attempt to take as revenue the value of a fixed share of the produce, which made ~ 
the name of Todar Mal so celebrated, and if Lieutenant-Colonel Briggs’ view of this settle- 
ment be correct, the original project was either wholly abandoned or materially modified. 
Mr. Elphinstone, however, takes a view somewhat different. He says that the commutation 
rates were occasionally re-considered with reference to actual market prices, and he concludes 
his account with the following remark :—*t The above measurements and classifications were 
all carefully recorded ; the distribution of land and increase or diminution of revenue were 
all yearly entered into the village registers agreeably to them ; and they still continue in use, 
even in parts of India which had not been conquered in Akbars time, and where their own 
merits have since introduced them.—” (History of India, page 473.) Speaking with especial 
reference to Bengal, Mr. Shore says in his Minute of the 18th June 1789 :—* In every dis- 
trict throughout Bengal where the license of exaction has not superseded all rule, the rents 
of the land are regulated by known rates valled nirk, and in some districts each village has 
its own. These rates are formed with respect te the produce of the land at su much per beegha. 
Some soil produces two crops in a year of different species, some three. The more profitable 
articles, such as the mulberry plant, betel leaf, tobacco, sugarcane and others, render the value 
of the land proportionally great, These rates must have deen fired upon a measurement of the 


Whenever there is a plentiful harvest, let him collect tho full amount of revenue, and not leave any balances to be 
realized from future crops. If any one docs not cultivate khorajee land but keeps it for pasturage, late there be taken 
yearly from a boffaloe siz dams, and from an ox three daws, but calves shall be permitted te graze without paying any 
duty. For every plough thero shail be allowed four oxen, two cows and one buffaloe, from whom likewise no duty shalt 
bo tuken fur paaturage.” Forty dame make gne rapes. 
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land, and the settlement of Toran (Todar) Mal may kave formed the baris of them” it ie 
possible that Todar Mal succeeded in carrying ont the original scheme, although hie prede- 
cessor, Khajeh Abdul Majeed Asof Khan, had failed. Much depended upon the resulta of an 
accurate measurement and the collection of actual information as to prices and other matters. 
We know from the dycen Akbery that the measurements were systematically carried on, and 
when the village registers were complete, the assessment based on actuale must have been 
very different from that at first made upon the information supplied by “ persons of integrity.” 

Some of the objections to making revenue or rent a fixed share of the produce will be 

atte onis se eak found discussed in Mill’s Political Eeonomy, Vol. I, pp, 368, 
Psi ‘a aA pene the peas &e., in connection with the Metayer system. The most 
produce. important of them is this : The cultivator, it is said, will be 

unwilling to expend his labour and capital in effecting ap 
increase or improvement in the crop, when the State or his landlord will, without contributing 
anything to bring about this increase or improvement, take a share therein. Such is sid to 
have been the effect of the tithe. Mr. Elphinstone adopts this view, and the Court of Dirce- 
tors were clearly influenced by it in their despatch of the 12th April 1837. It is beyond 
doubt that this objection is a good one; but Mr. Mill shows, I think, that the real force of 
it has been over-estimated. Probably the most serious objection to the principle is the diff- 
culty of selecting any particular share, which will be applicable with equal fairness to all cropa 
‘and all soils. If this difficulty could be overcome by graduations in the rule itself, it may be 
that there are really no stronger objections to this principle than can be urged against any 
other that has hitherto been suggested for adoption. Some of the other objections advanced 
are not so much objections against the principle itself as against the method of putting it 
into operation. There are three modes by which it may be carried into operation : 

First, the share may be taken in kind at harvest time. 

Secmdly, the share may be selected at harvest time and its value may be estimated at 
the prices then current, the rent in kind being thus commuted into a money rent oa each ocea- 
sion. Hither of these methods is attended with too much friction. The experience of Behar 
is strong to prove this. The peculiar characteristics of the people, a tendency on the part of 
the stronger to oppress, an equal readiness on the part of the weaker to resist with fraud and 
ehicanery, the antrastworthiness and corruption of subordinate agents, increase this friction. 

` Thirdly, the share may be taken upon an average of years, and the commuted money 
‘value may be calculated upon an average of prices. If the classification of the lands and 
erops be made sufficiently wide to embrace an accurate estimate of all reasonable differences, 
there ought to be no insurmountable difficulty in obtaining a fair average of all kinds of pro- 
duce upon all soils. The ascertainment and record of prives are now part of the duty of 
every district officer: and there ought to be no valid reason why this duty should not be 
performed with sufficient accuracy for the local areas in every district. With these materials 
to hand, the task of settling rents or adjusting the enhancement of rents ought not to be an 
impossible one. No abstract theoretical rule will ever supply the want of such or some such 
actual materials. i 

In connection with the application of the principle, there are several considerations which 
: require attention. Firat, shall it be applied immediately and 
generally, or shall it be reserved as a solution for particular 
eases, which cannot otherwise be solved? We are all agreed 
that it ought not to be worked adversely to the landlords so 

as to lower existing rents. I think we ought to aczept existing rents as the basis 
upon which our enhancement provisions should work. That there are in these rents 
great inequalities is beyond dispute. Any attempt to do away with such inequalities 
and introduce a single standard into these provinces generally would, I am persuaded, 
be fraught with mischief. We must accept these inequalities as in the main due to 
imperfect machinery working unevenly—as the result of varying forces, which, as well 
in the moral as in the material world, leave the most uneven effects. The Irish “ 
landlord who allowed his rents to stop at a point far below a rack-rent, and the Irish “ bad” 
landlord. who forced his tenants to pay nearly a rack-rent, wore alike accepted as facts by the 
Legislature of 1870. The tenant-right of a farm on the estate of the former was worth 
much in consequence of his forbearance, while the tenant-right of a farm on the estate of the 
latter had become comparatively worthless because of his “oppression.” Each has, however, 
under the Act of 1870, to pay compensation for disturbance upon the same principle. The 
“ good” landlord has thus to pay a very much larger sum than the “ bad” landlord to an 
evicted tenant. The manifest hardship of this result is æ practical commentary upon the diffi- 
culty of framing a rule in such matters whieh will work no inequality when we come to put 
it into operation. 
: There are, however, some re ee aeons rents, the causes a gaich ought not to 
ee . be lost sight ef-in estimating the probable future effects of 
sian sane Beets may, uroven Den any rule proposed for adoption. Where one landlord bas by 
mating the probable futore effects of force of character or force of another kind succeeded in 
any proposed rule. obtaining. a large share of that enhancement to which he 
equally with a less-vigorous brother landlord may be held entitled, the new law ought not to 
give the same increase to both, though it should enable both to enhance up to thesame 
point—it should taise them both te the same ultimate level, not raise by an equal distance 
men whom it finds at different levels and not equally in need of elevation. Then regard muet 
` - : - 


Inadvisable to apply the principle 
immediately and generally, so se to 
alter existing relations. 
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be had to cases where a number of middlemen stand between the proprietors and the culti- 
vators. The profits of these middlemen must come out of the pockets of the proprietors or 
of the cultivators, It will probably be found that the latter pay a large share of these profits, 
and that the rents of actual cultivators with many persons over them to get a share out of 
what they pay, are higher than the rents of cultivators who have to support one or two land- 
lords only. e must be careful not to put a rule of law into the hands of the lowest middle- 
men which will enable them to make the position of the actual cultivators under them worse 
than the average position of their clase elsewhere, 3 ‘ ` 
Tf the principle of making a share of the produce the measure of rent be adopted, then 
What ahars of the produca shall be arises the question— What share shall be the measure? Before 
the measure of rent—will the samo this question can be answered it. is necessary to ask and 
share be suitable for all districte, or for gnewar another question— Will it be proper to take the same 
pa a sama Gist. share as the measure in all districts? This question must 
certainly be anewered in the negative. It has been shown (page 247 of the Digest) that 
according to the evidence of district officers and Commissioners, the rents now paid the 
zemindars represent the value of shares of the gross produce varying in different parts of 
the country From ane-half to one-fortieth. No doubt in those places where the smallest share’ 
reaches the zemindar, there are more persons standing between him and the cultivator to divide 
what the latter pays; but in the face of this inequality and in the absence of any evidence 
of some uniformity in the share paid by the ryots, it would be too hazardous an experiment 
to fix by law one rule and one measure in this matter for all the districts in these provinces. 
It will probably be admitted that it will be unsafe also, though in a less degree, to say that the 
same share shall be the measure for all parts of any one district. - 
There are still further considerations which we cannot safely overlook: and, first, a differ- 
ew M ence must be made in the share for different crops. In the 
hee shares nooesssry for differ- oa of some special crops, as, for- example, sugarcane, mul. 
berries, tobacco, we are all agreed that a special rule is neces- 
sary. I apprehend that, in the case of many even of the staple crops, the share must be 
different from the share of the ordinary rice crop. By taking a share of the gross produce as 
the measure of rent, we get rid of &n important difficulty, namely, that of calculating the: 
cost of production in every case; but it will probably be found that this item cannot be 
altogether overlooked in fixing the share of the produce for some particular crops. The Aderay 
imposed by the Khuleef Omar was regulated by the degree of labour required to produce the 
erops. The settlement of Todar Mal took account of this point of difference. It has usually 
been considered by settlement officers in their proceedings: and the instructions to valua- 
tors and surveyors under the Irish Act already referred to do not overlook it. In these latter 
it is further pointed out that the cultivation of any given crop may be expensive or the con- 
trary according to the suitability of the soil or locality. It must be borne in mind that if the 
share of any particular erop, which is to be the measure of the rent of the land upon 
which it is cultivated, be made so large as to leave the ryot less profit upon the cultivation: 
of this erop than he can obtain from raising other produce, the result will be the discourage- 
ment and possible discontinuance of this species of cultivation. 2 
Then, again, the nature of the soil is. s very important pomt. Mr. Elpinstone. 
i , mentions that from time immemorial the land of every 
Difference for soils. village has been divided into a great many classes according 
to its qualities, as black mould, red mould, gravelly, sandy black mould mixed with stones, 
&e. the records of settlement officers are full of these distinctions, The Jastructions under 
the Irish Act speak of argil/aceowe soils, divided into stiff clay, strong clay, loam, friable clayey ` 
loam, argillaceous alluvial, rich alluvial, and flat lands or holms 3 siliceous soils divided into 
sandy, gravelly, slaty and rocky; caicareows soils divided into limestone, gravel aud marly; 
and peaty soils divided into fat moory and boggy. From an examination of these . different 
qualities a scale for arable lands has been compiled, containing twelve classes, valued at from 
thirty shillings down to one shilling an acre. Manu varied the share of the produce 
according to the soil and the labour necessary to cultivate it. Inthe Ayeen Akbery we have seen 
that the produce of a beegha of the best poolej land was taken at 18 mannds of wheat, while 
the produce of the worst waa taken at 8 maunds 35 seers. So the produce in common rice 
varied from 17 maunds to 9 maunds 15 seers. According to Mr. McCulloch the produce 
raised from the lands under tillage in England and Wales in 1838 varied from 50 bushels 
for the best land down to 12 bushels for the worst land. Mr. Shore was of opinion that 
the “ rates of the land, according to the’ nature of the soil and the. produce, should be the 
rule for fixing the rent.” It will be borne in mind that the expense of cultivating a beegha 
of inferior land is never less, and is in the majority of cases more than the expense of 
cultivating a beegha of the best land; and, this being so, there is a vast difference in making 
one-fourth of the produce a measure of rent in the case of 18 mannds and in the case of 


3 This subjoct of widdlomen requires to be treated with discrimination. Mr. Shore thought it to be for the interest 
of Government and the good of the country that the great zemindaries should be dismembered, and the number of potty 
proprietors increased, as thia would lead to amore economical and equitable management. The semindan af - 
that day were notoriously incapable, and so long as the change consisted in splitting up large and unwieldy charges into 
manageable portions much good, doubtless, resulted where, us in the Patni system, the middleman obtained & permanent 
in! bin the results of bis management. The farming system, on the other band, is bad, the sole object of the tem; 
rary farmer being to make se muvh profit as possible during his term, the after consequences being nothing to him. 
Where the sub-division by sub-letting the proprietary interest has gone far enough to secure effectual individual manage- 
ment, the creation of further grades of middlemen line a strong tendency to grind down the cultivators. Petty masters, 
over-familiar with every detail, are always tyrannical and oppressive. P 
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8 msunds. Suppose the cost of production to be equal in both esses and to be equal 
to the value three maunds, In the one case the cultivator gets 18—(4}+3)=10} maunds; 
in the other case he receives 8--(24+3)=3 maunde. In the first case the ryot might 
sub-let and make a profit of 74 maunds as compared with the second case. Rule 7 
says, however, that if he eub-let he shall not take more than 40 cent. or 6p ` 
maunds from his sub-ryot, that is, he may not keep for himself coors thas 63 —44=2,4 
maunds. If the operation of the rule of the share creates these inequalities, will the rule as 
to eub-letting work? Will any legislative enactment induce or compel a man to given 
profit of 7$ maunds for 2,%, maunde ? . 

Them there are other ontideraticnia by = means unimportant—the nature of the 

se 8 water-supply, the vicinity of villages snd towne, the roads 

Other sources of difference. and other means of pa At the situation of the 
fields and the size of the holdings. There may be a short supply of water and the crops 
perish from drought. There may be too much and they are destroyed by inundation. 
The occurrence of these extremes ie commoner in India than in many other countries. If 
the land is situate near a large town, there is & good and ready market available without 
any great expense for carriage. If the town be large and populous, there is a demand for 
straw thatebing aud other purposes, and a considerable sum is realised by the sale of that 
which in more remote places is left to rot upon the ground. The following remarks of 
Mr. McCulloch are applicable to the customary rente of India as much as to the competi- 
tion rents of England: “ Differences of proximity to market are a source of rent precisely 
analogous to differences of fertility. Wher corn, eattle, &c.,. raised on different lands sell 
in the same market and consequently at the same price, the land which is nearest to the 
market and pays least for carriage has the same sort of advantage over the others that it 
would bave if it were more fertile. . . . The increased demand of towne occasioned by the 
increase of population not only tempts the cultivators in the vicinity to improve their lands 
more highly (take, for example, the environs of Calcutta), but frequently make large 
portions of their supplies to be brought from a great distance. Hence it sometimes happens 
that the advantage of vicinity more than counterbalances the disadvantage of comparative 
barrenness, and that lands of inferior fertility in thee immediate environs of a large towa 
yield a considerable rent, while much richer land at a distance from good markets yisld little 
or perhaps no rent. As vicinity to a town is a cause of rent, so vicinity to a road, navi- 
gable river or canal, by diminishing the expense of carriage to some great market, may have 
a similar effect. It must be kept in mind that it is not the absolute fertility or position of any 
given lands, but their superiority in these respects as compared with other lands supplying 
the same market, that enables their cultivators to pay a superior rent.” Most persons who 
have had experience in these provinces are aware of the wide difference in prices that prevails 
between two places situate at a comparatively short distanes from each other, but between 
which there is no road or other easy means of communication. Then between fields in the 
same mdé or plain there are many points of difference. As frequently is the case in Bengal 
and other countries where the land has been formed by great rivers carrying down alluvial. 
doposit, the great md@te or plains are lower in the centre than at the sides or edges. Thus 
there may be more humidity and better crops in the middle of the plain than at the sides. 
Agaia, the crops at the edges are exposed to damage by cattle or wild hogs, especially in 
places where there are no fences, while the fields in the centre are comparatively safe, The 
size of the holdings, too, is a matter of importance in a country where rents are not regulated 
by the competition of capital; where there are no manufactures to supply employment to 
those who cannot get a living from agriculture; and whence the inhabitants are unwilling 
to emigrate. If the share of the uce which is made the measure of rent be such that 
the average family occupying a holding of the average size cannot after paying it live in 
comfort, the result will be not, as in England, that capital will be withdrawn from agriculture 
and devoted to more profitable pursuits, but that the standard of comfort will be reduced and 
social progress retarded, if not thrown back. Cultivators who have large holdings can give a 
larger share of the produce as rent than those who have small holdings. “The average size 
of a farm im the United States,” said The Times in a leading article on the 10th October last, 
“is lowest in Connecticut, where it is 93 acres, In Massachussetts, New York and Pensyle 
vania it is slightly over 100 acres, and it increases apes f in the Western States. The 
average size of a farm in Ireland is 20 acres. It requires no profound knowledge of agriculture 
to be able to understand why the farmera of one country are in ony amino | easy circum- 
stances, with an abundance of food for their families, while the farmers of the other are 
always so near the brink of poverty and have children ill-fed and ill-clothed about them,’” 

Many of the inequalities to which I have above alluded were remedied or obviated by 
the ancient custom of a periodical division of the land of the village. In later times when 
this enatom fell into abeyance and the cultivators continued to hold their lande, the greatest 
pains were taken so to apportion the different classes of land amengst all the cultivators aa 
to give equal advantages to sll; or indeed this may have been in some respect the result of 
the old periodical partition. A ryot had a patch of high land that would grow to crops; a patch 
of low lend that would produce the omens diam, or rico crop, which grows in water qnd as 
fast as the water rises; a bit of m land and a bit of sugarcane land; s strip for 
tobacco and a strip to grow the vegetables that he eats with hia zica. Hence this interlacing 
of holdings which makes measurementa so difficult, and hence the difficulty which the 
auction-purchaser experiences in finding out the exact land held by each particular ryot om 
hia newly-purchased estate. 
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The conclasion to which I am myself led by the above considerations is es 
a not be safe to fix by positive enactment any partic al 

Pant maga eas e ala mot Da Dari of the grosa produce as the measure of rent, either for all 
share of the produce as the messure af districte or for each district. As the point is one of great 
Tent. importance, I have thought it right to lay my reasons at 
some length before my colleagues. At the same time I am of opinion that the principle is 
one which we should not abondon altogether. I believe that it will be valuable as an aid to 
the Collector in fixing Ze Table of Rates for particular estates and local areas, only he must 
be left perfectly free to take into account auy of the above points of difference, which are 
relevant, in applying it. He will thug be able to adapt the rule to the circumstances of each 
eka ps ease, and the danger will be avoided of straining facts to meet a rule of impossible 
ge application. 

As to the policy of recognizing by a legislative declaration the right of occupancy 

oe ryot to sub-let his land, I am afraid tbat grave doubts must 
Question of sub-lotting by occupancy be entertained by those who forecast the future by the 
ryote considered. . ane . 
experience of the past. My own opinion is that the right 
of occupancy ought to follow the land into whatever hands the actual occupation of it comes. 
I shall not overburden this paper by again quoting authorities to which I have elsewhere made 
allusion; but I may refer to the passages in which the question will be found examined and 
discussed. At pages 23 to 27 of the volume of Systems of Land Tenures in various Countries, 
published by the Cobden Club, the effect of sub-letting, “at once the cause and effect of Irish 
property,” will be found discussed. Acts of Parliament were passed to prevent or discourage 
it: and the improved condition of the agricultural class, which has resulted from its cessation 
is beyond doubt. Speaking with reference to Mr. Parnell’s scheme for converting Irish 
farmers into proprietors, The Times said, a few months back: * The great, the invincible, 
objection to Mr. Parnell’s proposal, supposing it were otherwiee feasible, is not merely that 
it would stereotype the miserable conditions of farming life in Ireland, but would tend to 
remove the poor checks that now do in some measure prevent those conditions from becoming 
worse. Let us suppose the tenants of Ireland transformed into proprietors. There are now 
more than 120,000 holdings in tha country not exceeding 5 acres each, and we may hope 
these would not be sub-divided ; but there are 167,000 holdings between 5 and 15 acres, and 
187,006 more between 15 and 30; so that out-of a total of 585,000 holdings in the count 
424,000 are less than 30 acres each, and who cannot see the danger that these 300,000 hold- 
ings of from 5 to 30 acres each would become in another generation 600,900 with an average 
brought down to the miximum? A vigilant landlord may uss his power to prevent sub= 
division, although with the certainty of being hated and the risk of being shot in conse- 
uence; but if tenants could be made proprietors, subject te certain mortgages or rent- 
charges to the State, ne machinery the State could establish would be efficient to hinder 
sub-division, and consequent degradation of the well-being of the people. ” 

Sub-letting ae practised in these provinces is a form of effecting sub-division. If we are 
not prepared to put a check upon this mischief as caused by the operation of the native 

- laws of inheritance, let us not afford additional facilities for creating it by encouraging 
sub-letting. With respect to sub-letting and the double ownership created thereby, it has 
been epigrammatioally said that the effect is that the landlord is divorced from the soil 
without the tenant being married to it, and the evils of an illicit anion are the natural result. 
M. de Laveleye in his chapter on those hereditary leases which are known in Holland under 
the name of beklem-regt, in Italy. as the contratte di levello, and in Portugal as the 
aforamento— a species of tenure creative of a class of cultivators enjoying all the advantages 
of ownership, except that they do not retain for themselves the net profit which is precisely 
what would have alienated them from cultivation, ” and the exemplar of what the right of 
occupancy might well be made—points cut how sub-letting tends to subvert the benefits of 
this tenure. 

If any of my colleagues are not prepared to accept section 21 of the existing draft 
in ita full extent, L suggest, by way of compromise, that the principle of this section be 
applied to holdings of a certain size—te holdings ef the size or less than the size sufficient 
to maintain an average family in comfort, occupancy ryots who have larger holdings being 
permitted to sub-let the excess only in all cases. 

Turning again to the question of enhancement, and having advertence to the four 
grounds stated in section 22 of the draft, it will probably be admitted that the fourth’ 
ground, viz., that based on the increase of prices, is the most important and the most general 

Inoreasa of , tho most import- in ite operation, If this ground could be successfully dealt 
ant ground of enhancement and the with, the other three grounds—vertainly the first and 
most goueral in its operation. second—would present little difficulty. If rent instead of 
being made payable in money, in silver, had been made payable in corn, in produce, it is 
evident that the landlord would receive the full benefit of any rise in the price of produce. 
Let us suppose a ryot’s rent to have been Re. 20 in 1870, and the price of paddy to have 
then been one rupee per maund. i P 

e money rent was then equivalent to twenty maun dy. The price of padd. 
has obey increased during the last 10 years. Let us take it feats fines eight ed 
in the present year (1880). Now if the rent, instead of being twenty rupees in 1870, had 
been fixed at twenty maunds of paddy, this would now be equivalent to a rent of thirty 
rupees. A rent measured, made payable in a fixed quanity of produce, is different from a 
rent measured by a fixed share of the gross produce, and could be worked without causing 
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much friction or irritation between the parties standing in the mutual relation of landlord 
and tenant. Probably no ryot would have objected in 1870 to pay twenty maunds of paddy 
instead of twenty rupees, and all ryots would gladly have settled the landlerd’s claim to 
enhancement by agreeing to such an arrangement, even with the prospect of rising prices. 
Now, if we knew for certain in any case— 
(1) the rent paid by a ryot, and 
(2) the actual price of rice and other staple crops at harvest-time and in his locality for 
the last twenty years, i 
1 think none of us would have any difficulty in saying what would be the fair increase of ` 
money rent which the landlord ought now to receive. The landlord should, in the absence 
of other disturbing circumstances, receive a money rent, which, upon a fair average of years 
at the present time, represents the same resp of prednes which the former rent fepresented 
upon s fair average of years at the time when it was fix 
Phi are fed ye org nor at some later time. 7 think this would be a much more 
workable rule than that which was the reault of the Great 
Rent Case. I place the two rules in juxta-position for the sake of easy comparison : 


Rule propounded in Thakurani Dasi’s case. 
Former total price of gross produce >: Increneed total price of grosa produco :; Former rent : Incressed rent. 


Proposed Rule. 
Former market price of staple crop : Increased market price of staple crop :: Former rent : Increased rent. 


It will not be forgotten that the rule propounded in Thakurani Dasi’s case applies only to 
cases of enhancement on the ground of. increase of the value or price of produce—see Digest, 
page 41. In order to work this rule, we have to ascertain by evidence (1) the former 
produce of the land consisting, it may be, of many and different crops; (2) the former 
market prices of these crops, from which the total value of the produce is to be calculated ; 
(3) the present produce consisting of several erops; and (4) the present prices of these crops, 
from which to caleulate the present total value of the produce. I need scarcely remind the 
other members of the Commission that in consequence of the difficulty or impossibility of 
obtaining these data reliably, the rnle has become a dead letter. In order to work the proposed 
rule, we want merely (1) former market price of a few staple crops, and (2) present market 
price of the same staples, and we are relieved of two of the data most difficult to be deter- 
mined wpon evidence. As to the two items required, one, i. ¢., the present market price, can 
easily be proved. The former market price can be proved, but less easily. To make this as 
easy of proof as the former, I return to my former proposal as to the preparation and publica- 
tion by district officers of price lists for local areas. These price lists should be made primd 
facie evidence of the truth of their contents, I would follow Zhe Tithe Commutation Acts in 

taking no account of special crops, and would thus acknowledge a principle of political economy 
to which I have above alluded and which has been already acted upon in this country. 
In laying this proposed rule before my, colleagues, I feel too much the great difficulty of 
. the whole subject to indulge in any sanguine expectation that it will prove to be a satisfactory 
solution of the fourth ground of enhancement; nor would I recommend that this ground be 
left to be solved by the proposed rule alone. I would place the rule at the disposal of the 
tribunals as one possible means of settling, or as an aid to assist them in settling, enhanced 
renta. 


The present draft of enhancement provisions contains, in my opinion, all the provisions of 
substantive law which it is safe to lay down by way of positive enactment. Section 116 gives 
the Board of Revenue full discretion and authority to prescribe rules for the guidance of the 
Collector in making The Zable of Rates. In the first outline of enhancement propositions 

. which I prepared, I suggested a provision of this nature: 
“The Collector, in order to make The Table of Rates, may have regard to euch matters 
as appear to be relevant, as, for example, to the following :— 
1—Under how many heads the land should be classified : 
2—What different rates of rent should be assigned to these classes : 
3—The time at which rates of rent were last settled : 
4—The prices of produce at that time: 
5—The probable permanent increase of prices: 
6—The substitution of more profitable erops : 
7—Whether there are improved facilities of market : 
8— Whether there are improved facilities of communication - 
9—Changes in cost of production : 
10.—Rates paid by under-ryots and tenants-at-will.” ; 


After discussion it was thought better not to insert in the Bill any provision of this 
kind, but to leave the Buard of Revenue the fullest discretion to make rules. 1 accepted 
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this view, feeling that in setting sail over unknown seas without the pilot Experience, it 
might not be safe to lay down too exact a conree for the ship, lest this might lead her to sunken 
rocks or dangerous quicksands. All proceedings in making Tables of Rates will come before 
the Board : facts and information will be rapidly accumulated: the field of operation will be 
regarded by different minds from different standpoints of view: and when the waters have 
been crossed and re-eroseed and their depths sounded, and their currents tested, the materials fora 
more accurate chart will be to hand, and more definite sailing orders may then be given for future 
guidance. Some of the Native members of the Commission were of opinion that definite 
roles should be laid down for the guidance of the Collectors; but they rested satisfied with 
this expression of opinion, and did pot goon to propose any definite rules which, in their 
opinion, could be laid down with safety. Mr. Mackenzie has brought us what he has been 
able to discover after diligent search and careful consideration, The conclusions to which I am 
led are set forth in this paper, and are briefly these, namely, that we ought. not to attempt 
anything further by way of positive enactment in the shape af. substantive law than what the 
draft contains as it now stands, but that the rule of a share of the grose produce, and the rule of 
proportion above proposed, might well find a place in the Bill rather in the form of suggestion 


than of binding instruction. 
C. D. Fret. 
Tha 13th April 1830. 


Note by Basu Peary Monus Moorerser, dated 20th April 1880, regarding Enhancement and 
Sub-letting. 


It may no doubt be plausibly argued that it would promote the interests of agriculture 
and prevent the evils of sub-infendation if every cultivator of the soil were restricted to 
the possession of enough land, and only just enough, which might- give employment to the 
members of his family and maintain him fn ease and comfort. But the argument is at best 
specious. The desire of every ryot to increase the area of. his holding is natural and praise- 
worthy. Every person who tries to improve his position and meaus in the sphere of life in 
which he has been bred, and to make some provision in anticipation of the division of his 

roperty among his sons after his death, is entitled to all sympathy at the hands of the 
Teg latoe: After a ryot hes therefore acquired more land than he can eultivate, why should 
there be a restriction to his sub-letting it in the best way he can till his sons grow up to 
mauhood, or he makes a division of his land among them? ‘The law of supply and demand 
bas always governed such cases, and not a single case was ever heard of in which a korfa 
ryot was coerced into what, he considered a disadvantageous arrangement. : 

A proposition to convert into middlemen all ryots who have acquired lands above a 
certain area, and who have sub-let the whole.or a portion of them, would be equally 
mischievous. It would infringe the rights of the zemindar, who alone has the right to 
create a middleman between himself and the cultivator, and bring into existence a class of 
men who are allowed to be no very useful members of an agricultural community. It would, 
moreover, give rise to great confusion in thedetermination of the relative rightsof the different 
classes, 

` Rules regarding sub-letting will, therefore, either confiscate rights which are the outeome 
of good management and investment of capital by the ryot, or invade a well-recognized right 
of the zemindar, and produce inextricable confusion without giving in return any adequate 
good. Mr. Harrison has well shown that any limitation in the rate of rent of the korfa ryot 
would be virtually a dead-letter, and that nothing will prevent a ryot from exacting from 
his korfa the highest rent obtainable.. Such rules, therefore, will not even have the effect of 
benefiting the actual cultivator. But even supposing that the proposed limitation could be 
practically enforced, what will prevent the korfa ryots who will then have substantial rights in 
the land from sub-tetting in their turn their lands to others? No law will protect the actual 
cultivator from the liability to pay the highest rent obtainable in the locality. 

A sale of the ryots’ holding cancels all sub-leases created by him. There is therefore 
little danger of the system of sub-letting producing a permanent sub-infeudation of land to _ 
the injury of the zemindar or of the community. The proposed law for making all occupancy 
rights traneferable will reduce that danger, if any, to a minimum. 

A justification of the proposed rules can only be founded on the position of those who 
have built houses and cultivated lard for 20 years or more under sub-leases created by large 
oceupaney tyots who in all respects but in the origin of their holding may be regarded as 
middlemen. Theirs is, however, an exceptional position which they have voluntarily accept- 
ed. ‘The number of such cases is small, and most of such sub-ryots have protected themselves 
by taking proper leases from the ryot. In many cases, moreover, notwithstanding the con- 
tention of the zemindar to the contraty, these sceupancy ryots have been, and will be, regarded _ 
by the courts as middlemen. They should not, therefore, be allowed to create a disturbance 
in the general system which hes hitherto given cause to no complaint. 

* Every consideration therefore shows the expediency of ignoring the system of sub-letting 
əy ryots in the proposed rent law. Wecan do no better than follow the wise policy of the 
‘ramers of Act X of 1859, and satisfy ourselves by simply adopting the negative provision 
selating to sub-ryots contained in section 6 of that Act. 

5r 
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On the above considerations I beg to suggest the omission of sectione 1 to 5. 

The proposed sections relating to enhancement of rent are still more objectionable. 

The authoritics quoted by Mr. Harrison and Mr. O’Kinealy in their notes prove beyond 
“all doubt that under the Regulations of 1793 no class of ryots except those who beld istimrari 
tenures from the time of the permanent settlement were entitled to hold at privileged rates, 
and that the rate of rent which all ryots were liable to pay was the customary or perguunah 
rate which was the highest rate obtainable. This was the view taken by the framers of Act 
X of 1859, and Mr. Harrison rightly observes that “we asa Commission ought not to go 
behind that Act in an important question of principle of this kind.” The right of occupan- 
cy created by that Act was not intended to ignore the rights” of landholders in this respect. 
Mr. Mackenzie truly remarks, in paragraph 7 of his note, dated the 6th of January lust: 
& I hold that it should only protect the ryot against arbitrary ejectment, and does not entitle 
him to hold at any privilezed rate of rent.” : 
` ` It is clear therefore that, so far as existing rights are concerned, the proposed sections 
would be a direct infringement of the rights of landholders. Such an infringement is not 
warranted by the regulations and laws, and if it is at all to be made, it must be made after 
landholders have been adequately compensated for the loss. Is it necessary for the good of 
the country? I have tried to show above that no amount of ‘legislation will protect the actual 
cultivator from the liability to pay the highest rent obtainable to his superior holder. The 
effect of these sections will therefore be simply to take away from the landholders a good por- 
tion of the profits which they are legally entitled to get, and to give them to a body of men who 
will rapidly convert themselves into middlemen, and who will naturally be more exacting than 
large proprietors in their terms with the actual cultivators. The cultivators of the soil will 
not be benefited, while an unwarrantable act of spoliation of vested rights affecting a large 
class of men will be perpetrated. : 

-The landholder’s right to get rent atthe pergunnah rate should be therefore left un- 
touched. It gives him a share of the produce which local custom has declared to be his proper 
share, and it at the same time leaves the ryct a margin of profit in excess of the costs of 

. cultivation. : 

The determination of the customary rates of rent in different localities is a matter of no 
great difficulty. But by reason of no enhancement of rent having been allowed by the courts 
within the last 10 or 15 years, the result will be somewhat unfair to the landholders. Even if 
no allowance be made for that circumstance, the landholders will be satisfied if customary rates 
are determined in the way in which it was always determined, namely, by ascertaining the 
highest rent at present paid for different classes of land in different localities, and if enhance- 
ment of rent be allowed on the basis of such rates, Iam aware that this method of adjust- 
ment of rent will deprive the landholders of a portion of the increased value of produce which 
he is properly entitled to claim, bat after ‘the rates for different areas have been once authori- 
tatively determined; the procedure in enhancement suits will be so simple, and settlements of 

_ rent will so mathematically distribute the inereased value of produce in the ratio ia which it 
is at present distributed that I think landholders will not grudge the loss it will entail on 
them. g 

It remains for me to make only two more observations. - 

The idea of progressive enhancement is new and altogether foreign to the subject. When 
a waste land bas to be cultivated, one can understand a ryot wishing to rent it at a progresgive 
jumma in consideration of the time which must elapse before the land will yield a full crop ; 
but why should a ryot be entitled to pay even for two or three years anything less than what 
the court holds to be the fair and equitable rate? It would be taking an altogether wrong 
view of the rights of the parties if we think that the burden of enhanced rent should be 
lightly and gradually thrown on the ryot. A-consumer of food-grain has much better right 
to claim a progressive instead of a sudden rise of the price of grain. In the case of the ryot 
it, must be assumed that there has been a steady rise of the value of produce, and that he 
has refused to.pay amicably to the landholder the share of the iner value which he is 
entitled to get. “Tenderness to the ryot under such circumstances will be wholly misplaced. 
It will simply give a premium to litigation, and stop for ever all amicable adjustments of 
rent. ` i 

The proposition to make payments in kind 'commutable into money rent at the instance 
of the ryot is based on a misconception of the nature of khamar lands. It is mostly those 
lands which are more than ordinarily susceptible to damage by accidents of season that are 
let as AAamar lands, ‘The contract is renewed from year to year. The ryots have no sort of 
right'whatever regarding them. They will decline in many cases to engage to pay a fixed rent 

. for such land. Why should the law step in and impose restrictions on engagements which 
the parties voluntarily enter into? ` < . S p 
Holding these views, 1 beg leave to suggest the adoption of the following draft sectione 
in place of those proposed in Dr. Field’s note :— K : . . 
1.—That within a year after the passing of this Act the ratio which the highest rent 
paid Jond jide for different classes of land within each district or other local area 
bears to the value of the produce of such classes of land be determined by syh 
ways and means as to the Lieutenant-Governor shall seem proper. _ $ 
2.—That the ratio so determined shall be deemed to be the fair and equitable rate of 
rent payable by occupancy ryots. i 
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8.—That the rents of all occupancy ryots who hold at a rate of rent less than what is 
so determined to be the fair and. equitable rate shall be Hable to enhancement 
at that rate. : i 

4.—All_ occupancy ryots shall be liable to pay rent at the fair and equitable rate so 
determined, provided that a ryot may show that by reason of his having invest- 
ed money in the improvement of his land, or of any other equitable ground, he 
is entitled te bold at a lower rent. í 

5.—That the enhanced rent shall not be more than double the former rent. by 

6.--That when rents have been once enhanced there shall be no further enhancement, 
except on the ground of alluvion, for ten years. ; 


The 20th April 1880. Peany Monun Mooxenzes. 


Note by Mn, Daurizr regarding the position of Tenure-kolders and Ryots, 
dated 11th May 1880. : 


. I wave now -cdnsidered the different lines which have been suggested for the chapters 
of the Bill which shall define the position of the occupancy ryot, the protection to be afforded 
to him, and the incidents to be attached to his tenure, and T wabanale for the final adoption 
of the Committee, the accompanying proposals for sections on these points. 

2. Mr. Field has given his concurrence to the scheme after verbal discussion, and has 
been good enough to hew my suggestions into some shape, ae 

3. Judging from the constant doubts and disputes which now arise on the question, 
- Ihave thought it desirable to draw an arbitrary distinction between a “ tenure-holder” and 
an “occupancy ryot,” based on the extent of the tenure and on the consideration whether it 
was already occupied by ryots or not, when the tenant in question was first let on to it by the 
landlord. i 

4, Ihave taken 50* standard beeghas as the maximum area which shall be considered 

" Sarte EE IEE A s rae ie eres x “4 ayt ae and owen if the area l less 

als E than 60 beeghas, the tenant will not be a “ryot” but a 
n SER Tion. be Best: to tenuie-holder, if more than half of it was Soranei ie ryots 

when he was let into it by the landlord. 

5. The course which first suggested itself for cases in which a tenure when created was 
partly covered with ryots and partly vacant was to make the tenant a “ tenure-holder” in 
respect of the occupied part, and a “ ryot” in respect of the part originally unoccupied. 
This would have made the different parts of the tenure subject to different incidents as to 
enhancement, &e, At Mr. Field’s suggestion I have preferred to provide that the tenant 
shall be tenure-holder over the whole area, and that the area which he has himself cultivated 
` shall be deemed to be his £4amar land, protected like all such land in the existing law against 
the growth of rights of ocoupancy in under-ryots whom the tenant may let on to it. ` 

8. The effect of these definitions will be to lift into the position of tenure-holders many 
who tecording to the current of decisions under the existing law are now classed.as © ryots 
with a right of occupancy.” These decisions have laid down that the area comprised in the: 
holding on to which a tenant was let does not necessarily affect the question of his position as 
« occupancy ryot” or otherwise. 

The consequence of passing these tenants over the line and making them tenure-holders 
will be to extend the protection against eviction and enhancement, which the law gives to 
occupancy ryots, and the right of acquiring such protection to those who have hitherto been 
direct under-tenants of the tenants who are now so passed over the line. Formerly these 
latter were the occupancy ryots, and their under-tenants unprotected 4orfas, and in fact this 
privilege of being considered the lowest protected tenant, under the name of “ ocoupancy 
ryot,” is one which is much coveted and which is held to with much tenacity. 

We must distinctly understand, therefore, that in thus lifting certain occupancy ryote 
over the line into the class of teriure-holders, we are not conferring a boon upon them, but 
upon the immediate holders below them, “who will now acquire the privileges of protected 
occupancy ryots from which they were before excluded, the position being already occupied 
by the superior holders. 

I would do this deliberately. The. holder on whom I now propose to confer the privilege 
of being occupancy ryot, if not always the actual cultivator to whom we should like to attach 
that privilege, if we could, is at least nearer the position of actual cultivator than the reclaim- 
ing capitalist above him, : À ; 

7. (l) But then this reclaiming capitalist who has hitherto been classed and privileged 
as an occupancy ryot, if converted into a tenure-holder, is sorely entitled to a more favourable 
position than the ordinary tenure-holder, who was originally let in by the landlord, not as a 
reclaimer of land, but as a middleman between himself and the ryote already on the land. 
We agreed in the case of this latter class, the ordinary tenure-holder, to revert to the provi- 
sions of Regulation V of 1412, and to lay down that his rent should be so fixed as to leave 
him a profit of not more than 10 per cent. on the gross rental paid to him by his tenants 
{after deducting from these the cost of collection). After much consideration it has appeared 
to Mr, Field and myself that this 10 per cent, is too low as a maximum. . 
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2. The effect of the above mode of calculation and the above maximum in an estate 
on which the pressure of the Government revenue is TU per cent., on the gross ryotti rental, 
the costs of collection 10 per eent., would be to leave a profit of Rs. 9 to the tenure-holder, 
and Rs. 11 to his landlord out of every Re. 100 of gross rental. In such estates, that ie, the 
more recently settled estates, the tenure-holder’s proportionate share would be quite enough. è> 

But in the old permanently-settled estates the pressure of the révenue instead of being 
70 per cent. on the gross rental may be anything less, down to 10 per cont. With the maxi- 
mum fixed as above, the whole difference would go to the landlord, who might therefore 
enjoy a net protit of as much as Re. 71, against the tenure-holder’s Ra. 9 out of every hundred. 
This would evidently be inequitable. 

(3.)_ We then considered whether it would not be possible to devise another means of | 
calculation. by which the law should lay down the proportion in which the profits should be 
divided after deducting from the gross rental a sum proportionate to the pressure of the: 
Government revenue. « 

This course is prescribed in the Bengal Settlement Act of 1879, and it is possible in the 
course of proceedings for the adjustment of the revenue demand, for in such proceedings 
ex hypothesi the future pressure of the revenue on the gross rental of the land is known. 

But in settling the land of an individual tenure out of a large estate the case is different, 
and the pressure of the land revenue could often not be ascertained without involving 
an enquiry which should embrace the gross assets of the whole estate, perhaps a vast area. 

(4.) For these reasons we have reluctantly abandoned any attempt to give a precise defini- 
tion of the amount of profit which the ordinary tenure-holders shall be entitled to retain, 
or of the proportion of the gross rental received by him which he shall be required to pay as 
rent to his landlord. 

(5.) But, for the reasons given above, we have no doubt that 10 per cent. of the gross 
rental, the maximum fixed by Regulation V of 1812, is too low, and we would raise the 
maximum at least 80 per cent. of the gross profits after deducting the costs of collection, 
This will probably not be acceptable to the zemindar class. 

_ 8. Then, as mentioned above, it seems desirable to draw a distinction between the reclaiming 
tenure-holders (the jangalburi talukdars) and the ordinary middlemen of whom I have just been 
writing, especially as many of the former will now be lifted out of what was the more coveted 
position of “ oceupancy ryots.” , I have therefore provided that those who can prove such 
rights shall be deemed to be a distinct class more highly privileged than the ordinary tenure- 
holder. 

9. {1.) In the cases of the jangalburi talukdars again we have been met with the same 
difficulties in the way of assigning any definite limits to their rents and consequently to their 

. profits. It will not, however, be disputed that they are entitled to larger proportion of the 
profits than the ordinary middlemen tenure-holders. $ 

(2.) The distinction I have proposed to make between the two classes is to impose a 
mazimum of 30 per cent. on the profits left to the ordinary tenure-holders; but in the case 
of the jaxgalburi talukdare to fix a minimum of 20 per cent. and no mazimum. It seems 
impossible to impose a higher maximum than 20 per cent., for in an estate which has been 
recently settled, and on which the assessment of jand revenue has been made since the land 
was reclaimed, the pressure of the land revenue will be 70 per cent. of the gross rental, the 
cost of collection (say) 5 per cent., and the amount for division between the tenure-holder and 
his landlord only 25 per cent. f 

` 10. To pasa to the occupancy ryot, I clung as long as possible to the attractive idea of 
following the traditional policy of making some proportion of the value of the gross produce 
of his land the measure of his rent; but the discussions of Sir Richard Temple’s time, as 
well as the inherent imperfections of such a measure, have driven me, after full consideration, 
to abandon it. It is obvious that the proportion of the value of gross produce which might 
be a light rent for highly productive land might at the same time be an impossible rent for 
poorer land to pay. Ihave, however, with some hesitation accepted the idea of my colleagnes 
to impose 25 per cent. of the value of the gross produce as the maximum above which 
no ryot’s rent shall be enhanced. p 

11. Then, as to whether the right of the occupany ryot to sub-let shall in any way be 
restricted. - After considering all that bas been urged in the present discussions and much more, 
I have arrived at the conclusion that, as things now are, any attempt to restrict this right, either 
by absolutely prohibiting it, or by putting any restriction on the rent for which the occupancy 
ryot may sub-let, will be futile. If a ryot wishes to sub-let and can get a profit of 100 per cent. 
on the rent which he has to pay, the existence of a law against his so doing will lead only to 
evasive arrangements between the ryot and his sub-lessee, the korfa. Any provisions to the 
effect that such rent cannot be recovered by legal process will be met by such devices as pay- 
ment of the rent beforehand, or by an increase of the dorfa’s rent to cover the risk of loss and 
other incidents of illegality. 5 

12. (1.) NordoI féel by any means certain that, under the present circumstances of the 
country, we should be justified in putting a stop to the system of sub-letting to korfa ryote, 
even if we could do so effectually. It is very well to say that the orfas will be the impover- 
ished cottiers of the future. That of course will be an undesirable result. We bad much 
rather see them thriving artizans, hopeful emigrants, or even well-fed and well-clothed 
labourers. ae : 

(2.) But are these alternatives really before them? 
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Can we point to the industries which are open to them as artizans? 

Are we sanguine enough to believe that they will (as a class) emigrate rather than starve 
in their villages? igs oe 

Or do we really tkink that as things stand in this country they will be better off as hired ` 

labourers than as “ korfa cottiers ” ? ; 
- (3.) For myself I should reply in the negative to each of these questions, How, then, 
should we, under existing circumstances, benefit this class by excluding them from éorfa 
cottierism? We have nothing to offer them instead of emigration, and that they wil! not 
accept. It may be said “if they will not accept it, they must take the consequences of their 
own obstinacy.” This I am not prepared to say. 

(4) Very probably, if we could effectually put a stop to the practice of sub-letting to 
4orfas, we might thereby bring about the desirable end of. diminishing the pressure of popula- 
tion on the soil; but I fear that the object would be gained in a much more immediate and 

_ summary manner than by’a gradual decrease in the number of births. 


The 11th May 1880. , H. L. DAMPIER. 


Note by Banoo Bnosenpro Coomar Suat on the status of ryote, dated 28th May 1880. 


I wut take this opportunity of shortly stating my views about the ryots generally. 


I agree with Mesars, Field, O’Kinealy and Mackenzie that “ona 
‘correct construction of the Regulations and Acts no landlord was legally 
entitled to raise the rents of any village ryots above the pergunnah or 
customary nirikh or rate (vide Dr. Field’s note of the 13th January 
1880.) ; 
Before Act X of 1859 ryots were divided into two classes, and the fun- 
damental division was residence: Act X of 1859. made. the division 

= by reference to the period of oceupation, It thus gave to the pyekast 
—i- ryote with 12 years’ occupancy the same privileges which khoodkast 

3 ryots generally possessed, and deprived the khudkast ryote without twelve 

i years’ occupancy of their rights, and they were placed in the same posi- 
tion as the pyekast ryots without occupancy were. 

So far as pyekast ryots with twelve years’ oceupaney are concerned, - 
it would be too hard to deprive them of the rights which they have enjoy- 
ed for the last twenty-one years; but I would restore to the khoodkast 
ryots without twelve years’ occupancy the rights which they previously. 
enjoyed, viz., protection against arbitrary ejectment. 

`- . The remarkably lucid exposition of the law contained in 
Mr. O’Kinealy’s notes establishes at least this proposition, that it is 
fairly arguable that under the Regulations a ryot, whether he be a 
pyekast or a khoodkast ryot, was not subject to arbitrary ejectment. 

Section 7 of Regulation I of 1798 directs the landlords to treat the 
ryote with moderation, and then comes section 8, which in effect threatens 
them with legislation if they were not to treat them with moderation. 

It is certainly no moderation to eject a ryot who is willing to pay 
such amount, far less a ryot who intends to dwell permanently in the ` 
village. : 
Regard being had to the provisions of section 8 of Regulation I of 
1793, there can be no.doubt that the Legislature has the undoubted right 
of making rules for the protection and welfare of the ryote. What 

rotection does the law give if the ryots and their families may be 
Panished from the village at the will of the landlord ? 

Protection against arbitrary ejectment will have the tendency to improve the adminis- 
tration of the criminal law. Every police officer knows how difficult it is to make the ryots 
speak the truth in cases in which their landlords or other relatives or other servants are 
concerned, 

Without recommending any change in the status of the pyekast ryots without occupancy 
for 12 yoars, I would give protection to a khoodkest ryot, although he has not lived in the 
village for 12 years, 9 

In the language of Mr. Justice Norman, I would take those to be khoodkast ryots who 
have given unequivocal proof that they intended to remain at the place of their settlement, and 
who have been recognised as fixed residents of the locality, although their holding may have 
been of recent date. 

If it were necessary, I would define khoodkast ryot to be one living in the village with 
intention to live there permanently, and cultivating Teads (situate at a distance of three miles 
from his house) belonging to the person of whom he holds his homestead. __ 

If intention of the murderer can be determined, there can be no difficulty in knowing the 
intention of the ryot. i 


The 28th May 1880. BROJENDEO COOMAR SEAL. 
5z 
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Note by Me. MACKENZIB on enhancement and anb-letting, dated Stst May 1880. 


I nap intended at one time to record on the proceedings of the Commission a detailal 
reply to Mr. Harrison’s “ Note on eub-letting the occupancy right,” but I have hitherto never 
been able to find time for this; and now, on reading the papers again, it seems to be hardly 
worth while to attempt it. I have a high opinion of Mr. Iarrison’s acuteness. As @ 
destructive critic he has few equals in India. But in this instance E must say that he h 
it appeara to me, approached his subject without any adequate study of the great mass oF 
information bearing upon it, and his argument has only confirmed me in my own conclusions. 
Those conclusions may be wrong; but they were come to after long and careful examination 
of every scrap of evidence on which I could lay hands. Jï had no prejudices to begin with, 
so far as I know; but a perfectly independent enquiry has led me to the same result, in the 
main, as that come to by Mr. O’Kinealy. I am quite content to err, if I do err, in such good 
company. 

2. Mr. Harrison appears to me to start on his enquiry with a cargo of à prior 
spernlatione and theoretical notions of what Indian rent should be, or might have been under 

ifferent conditions to those which really existed. Mr. O’Kinealy, in his elaborate and very 
able notè, shows this conclusively ; and had Mr. Harrison studied the Parliamentary Reports, 
and such books as Biggs’ Land Tax, or “A Civilian’s Memoir on Land Tenures in Bengal,” 
or even the old Bengal Regulations themselves, he could not, I venture to think, have 
adopted so positively the view he now advocates. He seems to me to overlook altogether the 
history of money rents in Bengal. He postulates, as in force in 1793, a system of re-ad juste 
ing ryotti payments in accordance with varying prices of produce, which had po existence 
whatever in fact. He fails to see that, under the system of distribating the Government 
assessment from above downwards, and in the general absence before 1793 of any body like 
our English landlords, there was in fact no such thing as “rent” in the English sense—so 
far at least as the hereditary ryots were concerned. He does not apparently know that even 
of common ryots the position at that time could be thus described: ‘Common ryots are not 
to be considered, under the practice of the country, as tenants at sufferance and liable to be 
ousted from year to year by a malguzar, because another offers a higher rate. The acts of 
tillage and occupancy convey, by ancient law and custom, a right to hold their fields, provided 
always they cultivate the crops which their land ought in reason to produce, end pay the fired 
quota of land taz which is leviable from them, according to the rank they occupy in the agri- 
$ : cultural community, on each description of produce.”* As 
ae jy tlemoir on the Land Tenure, My, O’Kinealy has shown, there was uo legal or customary 
ne ing in the Bengal Presi- Ls , 
dency, by a Civilian. 1832. ground for a malguzar’s raising any ryot’s gueta of land tax 
unless the State demand upon the whole agricultural communi- 
ty was raised. Under these circumstances, to grope for a standard of ryotti rent, as now 
understood, in the arrangements before 1793, is to land one’s self in a maze of false assump- 
tions and erroneous theories. : 
- 3. I must, to prevent misconception, repeat here what I have constantly explained to 
the Commission, that I do not in any way advocate the confiscation of valuable zemindari 
_rights as now existing. The zemindars bave established (by right or wrong-doing matters 
nothing) the praetice of enhancement. Ido not propose to disallow this now. But I have 
tried to show the strength of the ryot’s constitutional position to support my contention that 
we are bound to maintain him in the ocenpation of his fields so long as he pays those pre- 
vailing rates of rent (current, that is, in his village) which the revenue officers of Government 
declare to be fair and equitable. I deny the legal existence in the old agricultural economy of 
Bengal of anything like competition rents. I maititain that the cultivator is entitled to profit 
as well as to maintenance; and I hold that our only true safeguard against the effects of famine 
is to make the cultivators a substantial and comfortable class by giving them by law what may 
perhaps be termed a valuable “tenant right,” I justify this by the argument that they žave 
in fact constitutionally rights of this kind. . 
_ -4 On the general.question of sub-letting, the Commission are aware that I only put 
forward the propositions ‘recorded at their 22nd and 25th meetings, in order to bring to a point 
a very desultory discussion. I felt, and still feel, all the difficulties of the subject, and am by. 
‘no means confident that any good solution has yet been arrived at. (As is well known, Í 
suggested the very solution which Mr. Harrison is willing to adopt in the Bill I brought 
forward last year.) My. chief object at present is to haye every possible suggestion tho- 
roughly examined: and jealously criticised, . 

5. Apart from all the merits of the’ question, it is obvious that Mr. Harrison on the one 
side, and Mr. O’Kinealy and I on the other, approach it from perfectly different starting- 
points. Mr. Harrison thinks apparently that he can change by legislation the whole face of rural 
Bengal and revolutionise by statute all its agricultural arrangements where these do not ha) 
pen to quadrate with the theories which he is disposed to favour. Mr. O’Kinealy and I, on the 

*- other hand, feel that we can do very little by positive law to change the stereotyped customs 
of sixty millions of ignorant people. We prefer, therefore, if possible, to meet the admitted 
evils of excessive sub-Jetting by discouraging rather than by disallowing it. We think it out 
of the question to abolish “ middlemen” by legislation, believing it better to protect the ryot 
against arbitrary ejectment, and, as far-as possible, against excessive demand of rent, aud then 
to leave parties to a natural adjustment. We would introduce inte the law, if possible, prin- 
ciples which would make sub-letting disadvantageous in itee//, and make it the direct interest 
of the occupancy ryot to cultivate his land himself. (If the korfa ryot’s rent is such as to 


REPORT OF THE RENT LAW COMMISSION. 475 


leave him a profit, as well as maintenance, it is obviously for the occupancy ryot’s interest to 

cultivate on his own account.) At the same time we decline to convert summarily all the korfa 

ryots of the province into oceupaney tenants, which is what Mr. Harrison at first wanted to 
do, feeling that the effect would be disastrous upon the rates of rent now paid by the true. 

` occupancy ryots, and that it would be most distasteful to the whole agricultural community. 
Tam sure that the idea of having a maximum limit of rent,. legally recoverable, was more 
practical and equitable than this scheme of Mr. Harrison’s. i 

6. I have said I would not now take up his note in detail; but I may observe, in passing 
that his first eight paragraphs show that he failed in some degree to grasp the actual prow 
Pe he professes to discuss. A ryot holding at permanently fixed rates is really a tenure- 

vider, and his sub-tenant may be an occupancy ryot Pimselt, and not a korfa. (Hence the -. 

ryot at permanent rates was ignored in my draft propositions.) All the argument based on 
the country theory therefore falls to the ground. Then, again, the inducement to existing 
korfas to continue paying present rates was that they would then, and only then, get a sub- 
occupancy right, It waa believed that this would be sufficient inducement to prevent their 
throwing up the lands to sit nominally at a lower rent, but entirely at the mercy of their 
lessor. To prevent further sub-letting by ryots who now till, or by korfas themselves, we pro- 
posed a' maximum limit of rent. This might of course be evaded, but it would in all probabili- 
ty gradually make its way and become recognised. In paragraphs 9 to 15, again Mr. Har- 
rison endeavours to show that sub-letting was an idea both legally and logically foreign to the 
right of occupancy. To this a crushing reply is given by Mr. O’Kincaly (pages 58 and 59 of 
his note). I will only add (if I may adopt'once in a way the kind of argument rather fre- 

. quently used by Mr. Harrison) that sub-letting must have existed in India from the earliest 
times, because large classes of the most important cultivators did not themselves actually 
cultivate. According to Manu, “a Brahman and Kheftriya were to avoid the business of 
tillage, and to cultivate through men .of lower castes, allowing to them a share of the pro- 
duce.” Moreover, wherever village communities existed, there also, we know, sub-letting 
was to be found. It was the beat way of reclaiming land, and the India of to-day owes much 
to the custom. It has now, owing to the pressure of population, become an evil leading to 
the growth of a pauperised cottier class, and we should, if we possibly can, discourage it, but 
we cannot abolish it all at once. : 

'4. Leaving, then, Mr. Harrison’s note of the 6th March 1880 to be read with Mr. 
O’Kinesly’s elaborate examination of the true relation of landlord and tenant in Bengal 
before our legislation and our case-law (assisted by the culpable neglect of our Government) 
upset it, I pass on to notice very briefly Mr. Harrison’s earlier note of the 23rd January. 

: In this he misapprehends and mis-states my view as to the value of the oceupancy right, 
which I proposed to recognise as belonging to aif resident ryots or settled cultivators. I did 
not suggest thet the occupancy ryot should be protected from ejectment sa long as he 
paid any rate of rent the landlord chose to demand, as is assumed by Mr. Harrison’s argu- 
ment, but that he should be protected so long as he paid the established village or per- 
gunnah rate as ascertained and laid down for aff under the procedure at that time contem- 
plated by the Commission. 7aź being postulated, I said there was no necessity to recog- 
nise any specially privileged holders among occupancy and ordinary ryots. In fact, as the 
established rate would in practice be the rate applicable to all classes, the occupancy right, 
under these circumstances, would come to imply nothing more than protection against arbitrary 
ejectment. : 

8. Later on in his note, Mr. Harrison enunciates a principle which, to my thinking, 
misleads him seriously in his whole view of the subject, viz., that we need only lak to the 
statutory rights of individual ryots as now existing or capable of receiving legal proof, and 
need not in any way conzider what is historically and constitutionally the status of the whole 
cultivating class, or of any section of it. These two modes of viewing the subject are radically 
opposed, and lead to very different conclusions. The first method minimises the existent rights 
of the cultivators, and makes every fresh concession given them in the law appear an encroach- 
ment upon the (so-called) higher rights of the zemindar. By the other process we {endeavour 
to discover the relative positions of the zemindar and the ryot defore the statute-law began 
to interfere; and we admit change so far, and so far only, as this can be shown to be 
necessarily involved in the wording of that law. It is, to my mind, absurd to say that when 
the Legislature and the Government, in 1793, spoke of the rights of “the ryots,” they re- 
ferred only to the actual individuals then holding lands, and to special privileges attached to them 
ae individuals, and that no one can now-a-days claim the same rights, unless he can prove 
legally that he is “the true descendant and successor” of a Permanent Settlement ryot. A 
“resident cultivator,” wherever found, has, in my opinion, sow every right that a resident 
aaa had in 1793, always provided that these have not been filched from him by modern 

legislation. x 

9. Iam not myself at all captivated ‘by Mr. Harrison’s scheme of compensating ryots . 
of over three years’ standing for ejeetment on refusal to pay any rate of rent their landlord 
may choose to ask, although I voted for its incorporation in the Bill in default of getting my 
own proposal carried. I much prefer the simplicity of a return to the constitutional principle 
of protecting against ejectment the true resident ryots (meaning thereby all settled cultivators), 
so long as they pay {not the rates any individual landlord likes to demand, but) the rates’ 
laid down by authority from time to time as fair and equitable rates for the tract of 
country in which they hive. 


g 
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10. T attach no value to the argument that the rates roling in 1793 were al 
rents, because it can fairly be demonstrated that it was the tention of the ta 
to allow those who paid them to benefit to the full by all subsequent improvements in prices, 
just as the zemindars who had to pay a rack-revenue were to benefit by such improvements, 
aa well as by the extension of cultivation. At the same time it is certain that ryots’ rents 
in 1793 were often very far from being rack-rents. They generally held much more land 
than they esr paid rent, for. i 

“il. Again, it would be interesting to see the proof of the statement that, between 179: 
and 1859, “ the landlords have been able to enhance 4 tothe maximum the ryots ea os 
able to pay.” There is, I venture to say, no evidence in existence anywhere sufficient to 
warrant this broad statement, which is, I maintain, a mere assumption, The contrar proposi« 
tion that, before 1859, no such thing as systematio enhancement was dreamt of {though 
like most sweeping statements open to some qualification) would admit of far more satis- 
factory argument. : 

need not, however, add anything to what Mr. O’Kinealy remarks on this subject at® 
pages 32 to 36 of his note. 
A. MACKENZIE, 


The 813t May 1880. 


Propositions Sy the Paxswent and Mr, Fiero for the solution of some unsettled guestiona, 


1.. Tux following persons and their heirs or transferrees shall. be deemed to be tenure- 
holders within the meaning of sections 8, 9 and 10 of the Bill:— 


It is immaterial whether at the tima (@) every person let into possession of a single 


of letting into possession the land waa lot, including more than 60 standard 
polly a maT Ta oe couivated: of beeghas of land by a proprietor [or by 
In this and the following proposi- Government in a khas mehal], belore or 
tion the lot may of course consist of after the commencement of this Act: 
several plots, not adjoining each (8) every person let into possession of a single 
eee Ss lot, including 50 or Ices than 50 standard 


beeghas of land by a proprietor [or by Government ins khas mehal], before 
or after the commencement of this Act, if more than the half of fsuch land 
was, at the time of such letting into possession, in the occupation of ryote. 

2. The following persons and their heirs or transferrees shall be deemed to be under- 
tenure-holders within the meaning of sections 8, 9 and 10 of the Bill :— 

{a} every person let into possession of a single lot, including more than 50 standard 
beeghas of land by a tenure-holder or under-tenure-holder, before or after 
the commencement of this Act: 

(4) every person let into possession of a single lot, including 50 or less than 50 
standard beeghas of land by a tenure-holder or under-tenure-holder, before or 
after the commencement of this Act, if more than the half of auch jand was 
at the time of such letting inte possession in the occupation of ryots. 

8. No such tenure-holder as is mentioned in proposition 1, no such under-tenure-holder 
as is mentioned in proposition 2, and no mukarraridar or istimrardar can acquire a right of 
oceupancy in land which‘is part of his oe under-tenure; but any ie land, the cultiva- 

eae tion of which has been carried on for twelve years continuously, 
Pe Serre oy tate folowing the Wholly on behalf of any such tenure-holder or under-tenure- 
definition of Zerat for Behar—see holder, and at his sole risk, with his own stock, or by his ser- 
section 81. vante or by hired labourers, or partly by some and partly by 
others of these persons, shall become the Zamar land of such tenure-holder or under-tenure- 
holder. : : 
4, Any such tenure-holder or under-tenure-holder shall be entitled to more favourable 
According to the usage of all caun- rates than those mentioned in section 9 if not less than three- 
tries, those who origiually brought the fourths of the land was unreclaimed at the time of the ori- 
aeria are entitled to ginal Jetting into possession, and such letting into possession 
Should it ba three-fourths or haif? was for the purpose of reclamation. 

5. Section 9, as it now stands, takes account only of the gross rents payable to the 
tenure-holder or. under-tenure-holder ; but account should also be taken of land occupied and 
cultivated by him, or granted rent-free by him. A reasonable rent should be estimated for all 
such land and taken into account.. ` 

j 6. Having regard to the actual rents now paid, we think that 10 per cent. of the net 
‘Shall ~ we. E nent Collections is not enough for the profit of the tenure-holder or 
` tenurea and under-tenures to ba herit- under-tenure-holder. We have carefully examined this point, 
able, trausferrable, &o.? Seo section 11 and we think that the courts should be allowed to give what is 
of the last draft of the Bill. fair'and equitable, provided that (2) in the case of a reclaim- 
ing lease-holder (jangalburi talukdar) not less than (say) twenty per cent. of the net collec- 
tions shall be given, and (6) in the case of other tenure-holders and under-tenure-bolders not - 
more than (say) thirty per cent. shall be given. 
1 There is ati enormous difference between tenures in estates permanently settled in 1798 and estates settled per- 
manently‘ or temporarily at a more recent period. In the former the waste land waa not taken into account in fixing 
` the Government revenue, The zemindar benefited by all he got from a reclaiming tenant, and, regarding this lend sa 
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6. The following persons shall be deemed to be ryots capable of acquiring a right of 
occupancy :— 5 : 

(a) every person let into possession of a single lot, including 50 or less than 50 

: ae RANA standard beeghas of land by a proprietor, 

pier the definition of ryotinthe tenure-holder, or under tenure-holder, before 

or after the commencement of this Act, if 

more than the half of such lot was not, at the time of such letting into possession, in the 
occupation of ryote. ; 

‘ (2) every person holding imuiediately under any such tenure-holder as is mentioned 

' in proposition 1, or under any such under tenure-holders as is mentioned in 
proposition 2, and who is not himself an under tenure-holder, if before such 
person was let into possession no other person had acquired a right of occu- 

ancy in the same land under the provisions of this Act, or Act X of 1859, 
or Act VIII (B. C.) of 1869: ; 
(c) every ryot holding immediately under a mukerraridar or istemrardar. 

7. One person only can have a right of occupancy in land at the same time. 

8. As a necessary consequence of the previous propositions, a right of occupancy may 
be acquired by “holding” merely without cultivating, and the present draft Bill must be 
amended accordingly. 

9. The Act to be silent about exd-/etting, neither prohibiting nor authoritatively recog- 
nising the practice hy ryots. 

10. The operation of the enhancement provisions in the present draft Bill shall ‘be 
subject to the following rules :— , 

Poesi Po Pe ted as bs (a) the peti ve rent of an occu- 
x e pancy ryot not exceed 25 per cent. 
eria Te applet Sa raies aita of the average annual value of the gross 


produce : ; 
PEEN ce ak A tas (2) such annual Talne ahel pe Pp neces 
i pE O Mga aks upon staple crops only. Board of Revenue 
AA T zagoa agricul to declare staples for areas and to make 
. > E rules for calculation. i 
11. “The rent in kind of an o cy ryot, who receives no assistance in the way of 
> wb seed, [aboan &c., from his landlord, shall not exceed 50 per cent. 
alors tha Datos spate proactive fo of the gross produce in the case of staple crops. In the case. 
. of special crops, the parties may make a special contract, 
[in writing? J. In the absence of such special contract, the courts shall not give more 
` than 25 per cent. of the average annual value of the gross produce of staple crops. 

12. In order to facilitate the enhancement and abatement of rents on the ground of rise 
or fall of prices it is proposed—~ 

That the Collector of every district shall prepare annually and publish in the Gazette 
average price lists of the staple crops for suitable areas, 

The areas would be settled by the Board of Revenue upon the recommendation of the 
Collector. ` 

The prices at certain fixed marta should be taken, the same marts being always adhered 
to. The price of produce in the field where it is grown varies according to the distance of the 
usual market, and the necessary cost’ of carriage thereto. The prict in different markets 
varies according to their proximity to larger markets or port of export and the facilities for 
carriage thereto. By taking always the prices of the same markets the norma! variation as 
affected by external and general, as distinguished from local and particular causes, is more 
likely to be obtained. ` i 

The Gazette copy of these price lists should be made relevant—admissible as evidence, 
in cases between landlords and tenants—-concerned with the enhancement or settlement of 
rents. ` 

To secure uniformity, the Board should be empowered to make rules for the preparation 
of these price lists, and should have a power of revision, 

13. Increase of the productive powers of the land may be brought about (1) by the 
agency or at the expense of the ryot; or (2) by the agency or at the expense of the landlord ; 
or (3) without the agency or expense of either, by external causes. In the first case the 
ryot is not liable to enhancement. In the second and third cases he is liable, but the present 
law gives the whole increment to the landlord. It would be equitable to give the whole 
increment to the landlord’in case 2, and in case 8 to divide the increment, and share 
alike, between the landlord and tenant. : 

14, In the case of an increment due to rise of prices only, the present law gives all 
the inerease to the landlord. It is proposed to divide it between landlord and tenant, giving 
a moiety to each, 


The 11th May 1880. C. D. FIELD, 


it woro revenue-free, he let itat easy terms. Fu the latter the waste has been assessed, and the zsemindar must get the 
revenue as well as bis own profit from the tenure-holder. In temporarily settled estates, the land, when frlly cultivated, 
must pay 70 per cent. of the net colfections to Government, Allowing the usual 10 per sent. for collection expenses, 
there remain only 20 per cont. to be divided between the aemindar and tenure-holder. 

Ba 
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“LIST OF PAPERS CONSIDERED BY COMMISSION BUT NOT PRINTED. 


lL Pioa Bereta? Rent Commission, to Inspector General of Registration, dated 16th 
une 1879. 
2. From Secretary, Rent Commission, to all Collectors; dated 16th idem. 
3. From Secretary, Rent Commission, to all Collectors, dated 24th idem, with enclosure. 
4, Circular from Officiating Secretary, Revenue Department, dated 5th September 1879, 
witb enclosure. 
5. From F. Cowley, Brgy Officiating Judge of Purneah, dated 14th November 1879. 
6. Tiom ea cee inter, Esq., Officiating Additional Judge of Chittagong, dated 10th 
etober 1879. 
7. From J. F. Stevens, Esq., Officiating Judge of Sarun, dated 25th October 1879. 
8. From F. B. Peacock, Esq., Officiating Commissioner, Presidency Division, dated 13th 
November 1879, and enclosure. 
9. From G. E. Porter, Esq., Officiating Judge of Gya, dated 17th November 1879. 
10. From A. W. Cochran, Esq., Officiating Judge of Pubna, dated 10th October 1879. 
11. From Secretary, British Indian Association, dated 29th November 1879. 
12. From W. F. Meres, Esq., Officiating Judge of Tipperah, dated 1st December 1879. 
18. From Baboo Taruek Nath Mullick, Manager, Chucklajat Estates, dated 15th Nov- 
ember 1879. 
14, From Officiating Secretary to the Board of Revenue, Lower Provinces, dated 6th 
November 1879. 
15. From R. F, Rampini, Esq., Officiating Judge of Dacca, dated 18th November 1879. 
16, From Maharajah of Huttwa, dated 13th October 1879, 
17. From J. M. Lowis, Esq., District Judge of Bhagulpore, dated 20th October 1879. 
18. From F. H. McLaughlin, Esg., Judge of Noakholly, dated 80th November 1879. 
19. From eriin Kally Churn Ghose, Manager, Narail Wards’ Estate, dated 20th October 
1879. 5 i 
20. From L. B. B. King, Esq., Judge of Dinagepore, dated 30th October 1879. 
21. From W. B. Hudson, Esq., Secretary, Behar Indigo Planters’ Association, dated 6th 
November 1879. 
22. Fom a . F. K. Hewitt, Esq., Commissioner of Chota Nagpore, dated 15th October 
1879. 
23. From R. Towers, Esq, Officiating Judicial Commissioner, Chota Nagpore, dated 
22nd October 1879. 
24, From T. T. Allen, Esq., Judge of Rajshahye, dated Ist December 1879. 
25. From Baboo Rakhal Dass Haldar, Acting Manager, Chota Nagpore Estate, dated 
6th November 1879. i 
26, From Lord Ulick Browne, Commissioner of Rajshahye, dated 12th November 1879. 
27. From S. H. C. Taylor, Esq., Judge of Beerbhoom, dated 18th October 1879. 
28. From W. Cornell, Esq., Judge of Midnapore, dated 10th October 1879. 
29, From Nabob Ashanoollah of Dacca, dated 18th November 1879. 
30. From A. Smith, Esq., Commissioner of Orissa, dated 2nd January 1880. 
81. From A. C. Brett, Esq., Judge of Jessore, dated 22nd November 1879. ° 
32, From a E. Ravenshaw, Esq., Commissioner of Burdwan, dated 12th November 
1879. 
33. From H. Beverley, Esq, Additional Judge of 24-Pergunnahs, dated 5th November 
1879, 
34. From G. N. Barlow, Esq., Commissioner of Bhagulpore, dated 4th November 1879. 
85. From a J. R. Bainbridge, Esq., Judge of Moorshedabad, dated 24th November 
- 1879. 
86. From H. Beveridge, Esq., Judge of Rungpore, dated 11th October 1879, 
87. From T. Smith, Esq., Judge of Backergunge, dated 21st October 1879. 
38. From 7: M. Halliday, Esq., Commissioner of Patna, dated 20th January 1880, with 
enclosures. . 
89. From J. F. Browne, Esq., Judge of 24-Pergannahs, dated 30th January 1880. 
40, From J. B. Worgan, Esq., Telge of Shahabad, dated 12th December 1879. 
4l. Iom t A C. Geddes, Esq, Officiating Legal Remembrancer, dated 11th November - 
42. From W. H. Verner, Esq., Judge of Burdwan, dated 18th February 1880. 
43. From P. Dickens, Esq., Judge of Nuddea, dated 23rd Febryary 1880. 
44. From F. H, Pellew, Esq., Officiating Commissioner of Dacca, dated 23rd December 
1879. 
45. From Maharaja of Durbhunga, dated 8th April 1880. 
46. From T. M. Kirkwood, Esq., Officiating District Judge of Mymensingh, dated 10th 
February 1850. 
47. Précis of opinions of Commissioners, Judges, &e., on Mr. Field’s Digest.. 
48. From G. A. Samuells, Esq., Commissioner of Patna, dated 24th August 1858. 
49. Forms of agricultural leases. 5 
50. Forms of conditions of kubooleats. 


51. 
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Minutes and Reports by the Board of Revenue on Act X of 1859. - 


. Minutes by the Judges of the High Court on Act X gf 1859. 
. Proposed method of dealing with the definition of Jand, &e. 


Propositions upon the subject of énhancement by Mr. Field. 


. Mr. Field’s’ proposed al procedure for rent suits, dated 20th January 1880. 

. Draft sootions 1 lto E Lan ord and Tenant Bill: . 

. Substantive Law (Segment II), sections 49 to 64. 

. Draft Bill (sections. 1 to 64) as amended up to 12th March 1880, 

. Draft Bill (Part II), Chapter I, procedure sections 101 to 130. 

.. Procedure Segment II (Chapter IT). 

. Procedure (Segment ITI), sections 165. to 224. 

. Segment IV, April 19th, 1880. 

. Draft Bill, dated 10th May 1880. ~ i 

. From Collector of Patna, No. 492 R., dated 23rd June 1879. 

. Prom Collector of Bhagulpore, No. 365 G., dated 25th Jane 1879. 

: From Collector of 24-Pergunnahs, No. 247 G., dated 26th June 1879. 

. Fron Officiating Inspector General of Registration, No. $781, dated 80th June 
9. 


. From Secretary to the Government of Bengal, Revenue Department, No. 443 T., dated 


28th June 1879. 


.. From Collector of Burdwan, No. 212 G., dated 8rd July 1879. 

. From Collector of Balasore, No. 400, dated 7th July 1579. 

- From Collector of 24-Pergunnahs, No. 801 G., dated llth July 1879. 

. From Officiating Inspector General of Registration, No. 240, dated 8th July 1879. 

. From Collector of Dimagepore, No. 246 G., dated 12th July 1879. 

. From Covenanted Deputy Collector of Howrah, No. 479, dated 15th July 1879. 

. From Officiating Collector of Bogra, No. 205 Q., dated 19th July 1879, 

. From Officiating Collector of Dacca, No. 776, dated 28th July 1879. 

- From Collector of Dinagepore, No. 285 G., dated 28th July 1879. ; 

. From Under Secretary, Government of Bengal, Revenue Department, No. 1533— 


` 624 L. R., dated 2nd August 1879. 


. From. Under Secretary, Government of Bengal, Revenue Department, No. 1533— 


624 L R., dated 7éh August 1879. 


. From uty Collector, Howrah, No. 587, dated 15th August 1879. 
. From Cqllector of Purneah, No. 603 G., dated 9th August 1879. $ 
. From Under Secretary to the Government of Bengal, Revenue Department, No. 1657 — 


663 È R., dated 21st August 1879. 


. From Collector of Gya, No. 1230, dated 19th August 1879. : 
. From Collector of Chittagong, No. 526 G., dated 21st August 1879. — 


From Officiating Collector of Pubna, No. 703, dated 80th August 1879. 


3. From Collector of Mymensing, No. 788, dated 2nd September 1879. 

. From Officiating Collector of Maidah, No. 401, dated 9th September 1879. 

. From Collector of Mozufferpore, No. 1184 G., dated 11th September 1879. 

> From Collector of Nuddea, No. 1444, dated 11th September 1879. 

. From Collector of Rajshahye, No. 556, dated 9th September 1879. 

- From Collector of Pooree, No. 2285, dated 2nd September 1879. 

. From Officiating Collector of Cuttack, No. 1032, dated 20th September 1879. 
3, From Collector of Tipperah, No. 653, dated 24th September 1879. 

. From Officiating Collector of Patna, No. 1175R., dated 17th October 1879. 

- From Officiating Collector of Sarun, No. 583, dated 13th October 1879. 

. From Under Secretary to the Government of Bengal, No. 2187—840L.R., dated 15th 


October 1879. 


. From Collector of Rungpore, No. 825, dated 3rd November 1879, 
> From Officiating Collector of Maldah, No. 510, dated 6th November 1879. . 
. From bp, kd of the High Court, No. 1994, dated 19th November 1879. 


From Officiating Secretary to the Board of Revenue, L. P., No. 1078, dated 27th 
November 1879. ` i 


. From Officiating Collector of Jessore, No. 1023G, dated 29th November 1879. 


From Collector of Chumparun, No. 776, dated 8th December 1879. 


. From Officiating Inspector General of Registration, No, 6921, dated 15th December 


1879. 


. From Officiating Collector of Beerbhoom, No. R., dated 16th December 1879. 
, From Officiating Registrar, Bengal Secretariat, Revenue Department, No, 2704— 


1090L.R. 


. From Under Secretary to the Government of Bengal, Revenue Department, No. 2696— 


* 1084L.R., dated 18th December 1879, 


. From Commissioner of Dacca, No. 856, dated 28rd December 1879. 

. From Officiating Inspector General of Registration, No, 21, dated 5th January 1880. 
. From Officiating Inspector General of Registration, No. 159, dated 9th January 1880, 

. From Registrar of. the High Court, No. 350, dated 18th February 1880. : 
. From Under Secretary, Government of Bengal, Revenue Department, No. 469— 


197L.B., dated 24th February 1880. 
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112. Fiom Officiating Secretary, Board of Revenue, Lower Provin 8 ne 
- ° + 9th March 1880.» 
118." From Officiating Secretary, “Board of: Revenue, Lower, Provitoes, No. ‘255A. dated- 
19th March t880: 
j if, ‘From Under Secretary, Governmént: ‘of Bengal, Revenues Department, No. 1981 
i "8540. R., dated: 24th March 1880. ` 
: - From Collector of 24- Perguiinahs, ‘No. 1077G., “dated 25th “March 1880. 
E is: From Officiating Collector of Durbhunga, No. 19736., dated 81st March 1880. 
}17. From Officiating. Secretary, Board of Revenue, Lower Provinces; No. 520A., dated 
i 12th June 1880, -- 
J18. From Officiating Secretary; | Board ‘of Revenus, Lower. Proyinces,: Nassa; ia 
21st June 1880. t 
119. From A. P. MacDonnell, Esq., dated 25th June 1880. ee 
120. Note by thp Hon’ble Peary Mohun Mookerjea on the classification of is the 
+ district of Hooghly, dated 16th May 1880. : 
121. From C. F. Worsley, oa: -, dated 10th Jane 1880. 
+ 122. From C. F. Worsley, Esq., dated 19th June 1880. ; 
123. Note by Baboo Brojendro Coomar Seal on Chapter XVIII of the draft Bin, dated 
28th May 1880. 
124. From F. M. Halliday, Esq., Commissioner pf Patna, No. 248R., , dated 4th, May 18807. 
125. Remarks by M. Finucane, Esq., dated 26th May 1880. - 
126. From Officiating Secretary, Board of Revenue, No. 520A., dated 
127. From Officiating Secretary, Board of Revenue, No. 552A, dated: 2! 


a 
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k Fois Renters Rent Commission, to Inspector General of Registration k 
une ; 
. From Secretary, Rent Commission, to all Collectors, dated 16th idem. 
. From Secretary, Rent Commission, to all Collectors, dated 24th idem, wit! 
. Circular from Officiating Secretary, Revenue Department, dated bth Sept 
with enclosure. k 
i Fron E Lovley, Esq:, Officiating Judge of Purneah, dated lith Novem 
. From C. D. C. Winter, . Officiating Additional Judge of Chittagong. 
October 1879. Es Bs H ioe 5 
7. From J. F, Stevens, Esq., Officiating Judge of Sarun, dated 25th October | 
8. From F. B. Peacock, Esq, Officiating Commissioner, Presidency Division, 
November 1879, and enclosure. a 
9. From G. E. Porter, Esq., Officiating Judge of Gya, dated 17th November 
10. From A. W. Cochran, Esq., Officiating Judge of Pubna, dated lith Octoba 
11. From Secretary, British Indian Association, dated 29th November 1879. 
12. From W. F. Meres, Esq., Officiating Judge of Tipperah, dated 1st Decembal... 
18. From Baboo Taruck Nath Mullick, Manager, Chucklajat Estates, dated jf: 
: ember 1879. i i 4 
14, From Officiating Secretary to the Board of Revenue, Lower Provinceg, 
November 1879. i 
15, From R. F. Rampini, Esq., Officiating Judge of Dacca, dated 18th Novemb 
16, From Maharajah of Huttwa, dated 13th October 1879. 4 
17. From J. M. Lowis, Esq., District Judge of Bhagulpore, dated 20th Octobar | 
18. From F. H. MeLaughlin, Esq., Judge of Noakholly, dated 30th November If 
19. From Baboo Kally Churn Ghose, Manager, Narail Wards’ Estate, dated 20tt 
1879. : } ef 
20. From L. B. B. King, Esq., Judge of Dinagepore, dated 80th October 18795 | 
21. From W. B. Hudson, Esg., Secretary, Behar Indigo Planters’ Association, 
November 1879. 7 
22. From J. F. K. Hewitt, Esq., Commissioner of Chota Nagpore, dated 15tig: 
1879. : $ 
23. From R. Towers, Esq., Officiating Judicial Commissioner, Chotè Nagp 
22nd October 1879. E 
24. From T. T. Allen, Esq., Judge of Rajshahye, dated Ist December 1879. $ $ 
25, From Baboo Rakhal Dass dar, Acting Manager, Chota Nagpore Esta! 
6th November 1879. . k 
26. From Lord Ulick Browne, Commissioner of Rajshahye, dated 12th November 
27. From S. H. C. Taylor, Esq., Judge of Beerbhoom, dated 18th October 1879. « h 
28. From W. Cornell, Esq., Judge of Midnapore, dated 10th October 1879. ; 
29, From Nabob Ashanoollah of Dacca, dated 18th November 1879. 
80. From A. Smith, Esq., Commissioner of Orissa, dated 2nd January 1880. 
31. From A. C. Brett, Esq., Judge of Jessore, dated 22nd November 1879. E 
32. From T. E. Ravenshaw, Esq., Commissioner of Burdwan, dated 12th No 
1879. i 
83. From’ H. Beverley, Esq., Additional Judge of 24-Pergunnahs, dated 5th No¥ 
1879 f | 


ot pO pe 


34, From G. N. Barlow, Esq., Commissioner of Bhagulpore, dated 4th November 1] 
35. From A. J. R. Bainbridge, Esq., Judge of Moorshedabad, dated 24th No¥ 
1879. A 3 
86. From H. Beveridge, Esq., Judge of Rungpore, dated 11th October 1879. 
37. From Í. Smith, Esq., Judge of Backergunge, dated 21st October 1879. "A 
38. From F. M. Halliday, Esq., Commissioner of. Patna, dated 20th January 1880% 
. enclosures. : “ 
89. From J. E. Browne, Esq., Judge of 24-Pergunnaha, dated 80th January 1880, 
40, From J. B. Worgan, Esq., Judge of Shahabad, dated 12th December 1879. j 
41. From J. C. Geddes, Esq, Officiating Legal Remembrancer, dated lith Nav} 
* 1879. i : 
42. From W. H. Verner, Esq., Judge of Burdwan, dated 18th February 1880. 
43. From P. Dickens, Esg., Judge of Nuddea, dated 23rd Febryary 1880. ; 
44. From F. H. Pellew, Esq., Officiating Commissioner of Dacca, dated 28rd Deed 
1879. : : 
45. From Mabaraja of Durbhunga, dated 8th April 1880. es ay 
48, From T. M. Kirkwood, Esq, Officiating District Judge of Mymensingh, dated 
February 1850. 7 A E i 
47, Précis of opinions of Commissioners, Judges, &e., on Mr. Field’s Digest. 
48. From G. A. Samuells, Esq., Commissioner of Patna, dated 24th August 1858. 
49, Forms of agricultural leases. i 
` 50. Forms of conditions of kubooleats. 


